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Justice  Charles  E.  Fenner,  a  former  Associate  Justice  of  the 
Court,  resigned  in  September,  1893 ;  this  reference  was  accidentally 
omitted  from  the  45th  Volume  of  the  Annual  Reports  of  this  State ; 
the  Justice  had  taken  part  in  the  decisions  of  more  than  two -thirds 
^f  the  opinions  reported  in  that  volume. 


Attorney  General: 
M.*J.  CUNNINGHAM. 

Clerks  of  the  Court: 
THOMAS  McC.  HYMAN,  AT  New  Orleans. 
ROBERT  J.  WILLSON,  at  Monroe. 
B.  F.  MAGINLEY,  at  Opblousas. 
H.  H.  HARGROVE,  at  Shreveport. 
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-  Associate  JusUcss, 


A.  Clason  &  Co. 


No.  11,286. 
vs.  The  City  op  New  Orleans. 


Moneys  standing  to  the  credit  of  a  non-resident  Arm  on  the  books  of  a  New  Or- 
leans bank  are  not  taxable.  The  relations  between  a  bank  and  its  customers 
are  those  of  creditor  and  debtor.  The  moneys  are  not  specially  deposited  to 
be  identically  restored.  They  go  into  the  mass  of  the  bank's  money  with  the 
understanding  that  they  might  be  used  and  should  be  the  basis  of  items  of  a 
debit  and  credit  account.  Such  a  debt  is  not  distinguishable  from  those  due  to 
the  foreign  firm  from  any  other  cause. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 
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Olason  &  Co.  yb.  City. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  PlaintiffB  allege  themselves  to  be  a  firm  domiciled 
in  the  city  of  Manchester,  England,  and  doing  business  in  the  city  of 
New  Orleans.  They  aver  that  on  October  14,  1892,  through  their 
representative  in  that  city,  Ernest  Overbeck,  they  were  served  with 
a  notice  of  threatened  seizure  (which  they  annexed  to  their  petition) 
by  the  treasurer  of  New  Orleans,  calling  upon  them  for  the  payment 
of  a  city  tax  of  1892  amounting  to  $400,  besides  interest  and  costs, 
based  upon  an  alleged  assessment  on  the  sum  of  $20,000  on  money  at 
interest  and  cash. 

They  allege  that  during  the  year  1892  they  had  no  money  at  in- 
terest or  cash  in  the  city  of  New  Orleans,  and  therefore  said  assess- 
ment is  absolutely  null  and  void. 

That  in  pursuance  of  said  notice  the  said  treasurer  had  placed  a 
keeper  at  their  office,  and  claimed  to  have  seized  other  property  of 
theirs  not  assessed,  all  of  which  proceedings  are  null  and  void,  arbi- 
trary and  unwarranted. 

That  if  they  owe  any  tax  to  the  city  of  New  Orleans,  which  is 
denied,  then  the  proceedings  of  the  treasurer  are  premature,  because 
they  have  until  the  1st  of  November  to  bring  a  direct  action  to  cancel 
or  reduce  said  assessment. 

That  they  have  taken  all  necessary  legal  steps  to  have  said  assess- 
ment canceled  without  success. 

That  they  fear  that,  unless  restrained,  the  treasurer  would  persist 
in  his  efforts  to  collect  said  illegal  tax  by  the  seizure  and  sale  of  prop- 
erty of  theirs  not  liable  therefor,  and  otherwise  harass  them  to  their 
great  detriment  and  injury. 

They  prayed  for  an  injunction  restrsiinlng  the  city  of  New  Orleans 
from  attempting  to  collect  the  said  tax  by  the  seizure  and  sale  of 
their  property — for  citation  upon  the  city  and  for  a  judgment  Id  their 
favor  perpetuating  the  injunction  and  annulling  the  assessment. 

The  injunction  asked  for  was  granted. 

The  notice  referred  to  in  the  petition  is  as  follows : 

'<  New  Orleans,  October  14,  1892. 

**  To  A.  Clason.  &  Co,,  No.  45  Union  Street: 

'^  By  authority  of  the  laws  of  the  State  of  Louisiana  and  ordinances 
of  the  city  of  New  Orleans  demand  is  hereby  made  on  yon  for  the 
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pajrment  of  city  taxes  for  the  year  1892,  as  per  assessment  for  said 
year  on  money  at  interest,  cash,  etc.  Amount  of  assessment,  $20,000. 

Amount  of  tax  at  2.02 $404  00 

10  per  cent,  interest  from  June  23,  1892 12  68 

AdYertlsing W 

Notices JO 

Keeper9at$1.60perday,  Iday  (1014) 1  50 

Total U19  28 

**  In  default  whereof  year  property  will  be  seized  and  sold,  accord- 
ing to  law. 

(Signed)  "Charles  H.  Schhnck, 

"  Treasurer  of  the  City  of  NeU>  OrleaiM.^^ 

The  city,  reserving  the  benefit  of  any  and  all  exceptions  to  which 
it  might  be  entitled,  filed  an  answer  denying  all  and  singular  the 
allegations  of  plaintiffs'  petition,  and  excepting  that  the  State  tax 
collector  had  not  been  made  a  party  to  the  suit.  It  prayed  that  it  be 
dismissed,  with  judgment  in  its  favor. 

No  action  seems  to  have  been  taken  upon  this  exception.  On  trial 
of  the  case  judgment  was  rendered  in  favor  of  the  plaintifiF  and 
against  the  city  of  New  Orleans,  perpetuating  the  injunction  issued 
and  restraining  the  city  from  attempting  to  collect  the  tax  claimed 
by  it.    Defendant  has  appealed. 

During  the  trial  a  copy  from  the  assessment  rolls  of  the  assessment 
against  A.  Olason  &  Oo.  was  filed.     It  is  as  follows : 

"Sq.  No.  228,  Union,  Qravier,  Oarondelet  and  Baronne  streets; 
Arthur  Clason  &  Co.,  cotton  buyers. 

''  Money  loaned  on  interest,  all  credits  and  all  bills  receivable  for 
money  loaned,  and  all  credits  of  any  and  every  description,  $10,000. 

"  Money  in  possession,  on  deposit  or  in  hand,  $10,000.'^ 

Only  one  issue  is  presented  to  us  for  consideration,  that  of  the 
liability  of  the  plamtifFs  to  taxation  on  moneys  standing  to  their  credit 
in  bank. 

The  plaintiff  is  a  commercial  firm  having  its  domicil  in  Manchester, 
England.  Ifc  has  an  ofiQce  in  New  Orleans  at  which  its  sign  is  dis- 
played, and  it  pays  a  license  for  the  privilege  of  carrying  on  its 
business.  Its  business  in  this  State  is  confined  to  making,  through  a 
clerk  or  agent  stationed  here,  purchases  of  cotton  for  shipment  to 
the  house  in  Europe.  Its  operations  are  extensive,  requiring  an  out- 
lay varying  from  $900,000  to  $1,200,000  per  annum  for  its  cotton 
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purchases,  which  average  about  80,000  bales  a  year.  The  agent  of 
the  firm,  in  his  testinony,  says  that  the  money  used  to  buy  and  pay 
for  the  cotton  is  raised  through  exchange.  ''When  he  gets  an  order 
to  purchase  he  pays  for  it  when  shipped — ^he  draws  on  the  house  in 
Manchester  and  gets  the  money  from  the  bank.  He  delivers  a  bill 
of  lading,  and  against  that  bill  he  draws  a  bill  of  exchange,  which  he 
deposits  in  bank  and  draws  a  check  to  pay  for  the  cotton.  He  sells 
the  exchange  to  the  bank  (sometimes  to  parties  other  than  the  bank) , 
which  gives  him  a  check  for  the  exchange.  This  he  deposits  in 
bank  and  the  firm  is  given  a  credit  for  the  amount  against  which  he 
checks."  In  answer  to  questions  propounded  to  him,  he  said  that 
*' occasionally,  on  rare  occasions,  he  drew  clear  drafts;  that  for  such 
purposes  there  was  an  open  credit  which  would  cover  the  drafts. 
He  would  give  the  bank  the  draft;  there  was  no  discount;  he  would 
sell  the  draft  and  deposit  the  proceeds  to  credit  in  bank." 

The  question  submitted  to  us  is  whether  these  amounts  standing 
in  bank  to  the  credit  of  the  plaintiflFs  are  subject  to  taxation. 

In  Insurance  Co.  vs.  Board  of  Assessors,  44  An.  762,  we  held  that 
the  fact  that  foreign  corporations  did  business  in  this  State  through 
a  local  board  of  directors  made  up  of  residents  of  New  Orleans  did 
not  localize  the  company  itself  to  a  greater  extent  than  if  the  busi- 
ness were  conducted  by  an  agency  not  organized  into  a  board,  and 
that  whether  represented  by  a  board  of  their  selection  or  by  agents, 
they  remain  foreign  companies,  and  in  so  far  as  relates  to  residence 
the  same  rule  applies. 

We  also  held  that  debts  due  to  a  non-resident  of  a  State  are  not 
liable  to  be  taxed  by  a  State  in  which  he  did  not  reside.  That  his 
credits  are  not  within  the  State's  jurisdiction.  These  views  were 
reafHrmed  in  the  case  of  Bailey  vs.  the  Board  of  Assessors,  44  An. 
766. 

In  the  first  case  mentioned,  referring  to  the  second  item  on  the 
assessment,  which  figured  as  '*  money  in  possession,"  we  said  the 
evidence  showed  that  the  company  was  correctly  assessed ;  that  it 
was  property  within  the  State  and  subject  to  taxation;  that  it  was 
visible  and  tangible,  and  expressly  made  taxable  by  statute,  and  is 
taxable  where  situated ;  that  the  authorities  which  maintained  that 
debts  could  not  be  assessed  against  non-residents  had  established  the 
rule  that  non-residents  owning  tangible  and  movable  property  within 
the  State  might  be  taxed.   This  ruling  was  based  upon  an  admission  by 
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the  plaintiff  company  that  it  had  an  amoont  of  $10,000  money  in  cash 
in  the  city  of  New  Orleans  (44  An.  762) . 

Under  the  principles  enunciated  in  those  cases  the  fact  that  the 
plaintiff  has  a  resident  clerk  acting  for  it  in  the  city  of  New  Orleans, 
and  that  it  has  an  office,  and  pays  a  license  there,  is  unimportant. 
For  the  purpose  of  a  determination  of  the  issue  involved  herein  we 
have  to  deal  with  the  the  plaintiffs  as  non-residenUy  and  in  io  dealing 
with  them  we  are  of  the  opinion  that  the  judgment  of  the  lower  court 
is  correct.  We  can  not  distinguish  between  the  debt  due  to  the 
plaintiffs  by  a  bank  as  arising  from  a  deposit  to  the  credit  of  the  firm 
in  money  and  that  due  to  it  from  any  other  cause. 

The  relations  between  the  plaintiff  and  defendant  are  those  of  cred- 
itor and  debtor.  The  moneys  were  not  specially  deposited  and  to  be 
identically  restored.  They  went  into  the  mass  of  the  bank's  money 
with  the  understanding  that  they  might  be  used  and  should  be  the 
basis  of  items  in  a  debit  and  credit  account.  Sims  vs.  Bean,  10  An. 
347;  Mathews,  Finley  &  Co.  vs.  Their  Creditors,  10  An.  344. 

For  the  reasons  .herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  aifirmed. 


No.  11,410.  16 — 5 

40  1527 

State  op  Louisiana  vs.  Simon  Johnson. 


The  finding  by  tbe  jnry  of  the  guilt  of  an  accused  must  be  direct  and  positive. 

The  court  is  not  justified  to  '*  reason  "  to  au  inferred  yerdict  of  guilty.  A  verdict 
consisting  of  the  simple  word  "manslaughter"  written  on  tbe  indictment,  not 
prefixed  by  the  words  "guilty  of,"  is  fatally  defective,  and  it  is  not  cured  by  a 
polling  of  the  jury  when  "Is  'manslaughter'  your  verdict?"  was  the  only  ques- 
tion asked  of  its  members. 

APPEAL  from  the   Eighteenth  District  Court,  Parish  of  Terre- 
bonne.    CailUmet,  J. 
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M,  J.  Cunningham^  Attorney- General,  and  B.  F.  Winchester,  Dis- 
trict Attorney,  for  the  State,  Appellant. 


L.  F.  Suthon  for  Defendant  and  Appellee. 
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State  vs.  Johnson. 


The  opinion  of  the  court  was  deliyered  by 

NicHOLLS,  C.  J.  The  accnsed  was  indicted  for  the  murder  of  one 
Rose  Bolden.  The  case  was  taken  up  for  trial  and  evidence  heard^ 
and  in  the  minutes  of  November  20,  1898,  we  find  the  following 
entry:  ''After  mature  consultation  and  deliberation  the  jury  re- 
turned into  open  court  in  presence  of  the  accused,  Simon  Johnson, 
and  then  and  there  were  called  by  the  clerk  of  the  court,  when  each 
juror  answered  to  his  name,  and  on  ^being  further  asked  by  said 
ofBcer  if  they  had  agreed  upon  a  verdict  they  answered  in  the 
afBrmative,  and  through  Edgar  J.  Richard,  their  foreman,  selected 
among  themselves,  presented  to  the  court  the  following  verdict : 
''  <  Manslaughter.  (Signed)     E.  J.  Richard,  Foreman.^ 

''  The  said  verdict  was  then  read  to  the  jury.  On  being  asked  by 
the  clerk  of  the  court  whether  such  was  their  verdict  the  said  jury 
answered  that  it  was,  whereupon  on  motion  of  counsel  for  accused 
the  court  ordered  that  the  jury  be  polled,  when  each  juror  on  being 
asked  by  the  clerk  of  the  court  if  '  manslaughter '  was  his  verdict 
answered  in  the  affirmative.  Whereupon  the  court  ordered  said 
verdict  recorded,  the  accused  remanded  and  the  jury  discharged  in 
this  case — all  in  presence  of  the  accused." 

The  accused  moved  in  arrest  of  judgment  on  the  ground  that  ''the 
verdict  of  the  jury  rendered  in  the  cause  is  meaningless  and  fatally 
defective,  and  is  as  much  a  verdict  of  acquittal  as  of  conviction." 

The  district  judge  sustained  this  motion  and  ordered  the  accused 
to  be  remanded  to  await  further  proceedings  under  the  indictment. 
The  State  has  appealed. 

The  defendant  in  his  brief  contends  that  "  in  legal  contemplation 
a  verdict  is  a  judgment — it  must  decide  something — ^it  must  declare  the 
guilt  or  the  innocence  of  the  accused ;  it  must  pass  upon  the  issue 
presented.  The  simple  word  '  manslaughter '  surely  decides  noth- 
ing— ^it  is  the  name  of  a  crime  only.  The  court  can  supply  nothing 
to  make  a  judgment  out  of  this  verdict — the  jury  alone  could  do  that 
and  it  has  passed  away." 

We  are  of  the  opinion  that  the  verdict  is  fatally  imperfect  and  de- 
fective— ^it  does  not  pass  upon  the  guilt  or  innocence  of  the  accnsed, 
and  however  clear  we  may  be  as  to  the  idea  which  the  jury  intended 
to  convey,  we  can  not  reach  a  judgment  in  a  criminal  case  purely  by 
intendment,  as  we  would  have  here  to  do. 

In  some  States  and  for  some  offences  the  jury  not  only  determines 
the  guilt  or  innocence  of  the  accused,  but  assesses  the  punishment, 
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and  In  such  casea  it  has  been  held  that  the  verdict  must  find  the  de- 
fendant guilty,  then  add  the  punishment — ^that  the  latter  without  the 
former  would  be  inadequate. 

These  decisions  must  obviously  rest  upon  the  principle  that  the 
court  is  not  authorized  or  justified  to  ''  reason  "  to  an  inferred  ver- 
dict of  guilty  against  the  accused  (see  Bishop  on  Criminal  Proced- 
vtre,  Third  Edition,  Sec.  1012  and  notes  thereunder) . 

The  finding  of  the  jury  of  the  guilt  of  the  prisoner  must  be  direct 
and  positive. 

The  State  claims  that  <'  the  polling  of  the  jury  had  the  e£Pect  of 
curing  the  imperfections  of  the  verdict,"  and  State  vs.  Smith,  38  An. 
1416,  and  State  vs.  Ross,  32  An.  855,  are  relied  upon  in  support  of 
this  contention,  but  an  examination  of  the  manner  in  which  in  this 
case  the  jury  was  polled,  will  show  that  the  situation  was  not  varied 
or  altered  for  the  better  by  that  fact. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed,  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed. 


No.  11,357. 
Statu  ex  rel.  Board  op  Liquidation  vs.  John  Pickett,  State 

Treasurer. 

1.  Acts  of  1874;  Act  68  of  1877,  regular  session,  and  Act  77  of  1877,  extra  session, 
were  not  repealed  by  the  adoption  of  the  Constitution  of  1879,  and  the  Debt 
Ordinance  thereto  appended*. 

3.  The  eonstitational  amendment  of  1874  embodies  the  purport  and  substance  of 
the  legislative  enactment  of  that  year,  and  declares  that  the  tax  required  for 
the  payment  of  the  principal  and  interest  of  the  bonds  shall  be  assessed  and 
collected  every  year,  until  the  bonds  shall  be  paid,  principal  and  interest;  and 
the  debt  ordinance  declares  that  there  shall  be  levied  an  annual  tax  sufficient 
for  the  full  payment  of  the  interest  on  the  bonds. 

3.  There  is  no  essential  difference  in  the  phraseology  of  the  two  constitutional 
enaotments. 

4.  The  legislative  enactments  of  1877  provide  that  any  surplus  that  may  remain 
after  the  payment  of  interest  coupons  shall  be  deposited  with  the  fiscal  agent 
at  credit  of  a  specific  and  distinct  fund,  to  be  called  and  known  as  the  Re- 
demption of  the  Public  Debt  Fund,  and  shall  be  used  exclusively,  under  direc- 
tions of  the  board  of  liquidation,  for  the  retirement  and  sinking  of  the  consoli- 
dated bonds  and  past  due  coupons. 

5.  The  act  of  1877,  extra  session,  makes  it  the  duty  of  the  treasurer  to  keep  sepa> 
rate  accounts  of  the  income  and  expenditures  of  each  year;  and,  after  setting 
apart  or  paying  ont  an  amount  thereof  equal  to  the  appropriations  and  war> 
rants  lawfully  made  against  each  of  said  funds,  the  surplus,  it  any  remain, 
shall  be  Immediately  deposited  by  the  treasurer  at  the  credit  of  the  Redemption 
of  the  Public  Debt  Fund. 
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3.  The  debt  ordinance  deals  exolusiyely  with  the  inttrut  and  not  tXie  principia  of 
the  bonds,  leaving  the  latter  in  sUOu  quo;  and  the  fact  that  the  bondholders 
were  given  an  opHon  to  surrender  their  holdings  and  recover  other  bonds  in  ex- 
change, on  the  terms  proposed  therein,  did  not  Impair  their  force  or  validity. 

7.  All  statutes  enacted  since  the  adoption  of  the  debt  ordinance  of  1879  must  be 
construed  in  confoimity  therewith. 

In  point  of  fact  all  subsequent  statutes  deal  with  an  existing  fund— an  Interest 
tax  surplus— already  collected  under  existing  laws,  and,  at  most,  same  could 
only  lead  to  the  supposition  that  the  laws  of  1874  and  1877  were  not  operative; 
and  had  it  been  Intended  by  the  Legislature  to  repeal  any  of  said  laws,  same 
would  have  been  nugatory  and  void. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Elli8,  J. 

M.  J.  Cunningluim\  Attorney  General,  for  the  Relator  and  Ap- 
pellee. 


Respondent  in  proprUi  p€r8<Ma, 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  The  Board  of  Liquidation  represents  that  from  the 
funds  set  aside  from  year  to  year — ^that  is  to  say,  from  1880  to  1882 

^to  pay  the  interest  on  the  consolidated  bonds  of  the  State,  there  has 

accumulated  a  surplus  in  said  interest  fund  exceeding  (400,000.  That, 
under  the  provisions  of  Act  3  of  1874  and  Act  68  of  1877,  it  is  the 
duty  of  the  Board  of  Liquidation  to  have  such  surplus  invested  in 
bonds  and  coupons  attached,  by  purchasing  same  at  public  auction 
from  the  lowest  bidder,  after  due  advertisement,  and  under  the  con- 
ditions and  with  the  restrictions  imposed  by  law. 

The  further  averment  of  the  board  is  that  said  surplus  interest 
fund  has  been  segregated  from  the  funds  and  revenues  of  the  State, 
and  dedicated  and  consecrated  to  the  bonded  debt,  and  duly  and 
legally  appropriated  to  be  employed  by  said  board  for  the  purpose  of 
buying  bonds  and  coupons,  as  aforesaid. 

That  said  board  has  passed  a  resolution  directing  advertisements 
for  bids,  as  it  was  its  plain  duty  to  do. 

That,  under  the  act  of  1877,  and  other  laws  of  the  State,  it  is  the 
plain  ministerial  duty  of  the  State  treasurer  to  pay  for  all  bonds  so 
redeemed  and  retired  or  bought  under  the  direction  of  the  board  on 
the  order  of  the  board ;  but  that,  notwithstanding  his  said  duty,  said 
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treasurer  has  refused  to  pay  aud  declared  that  he  will  not  pay  for  said 
bonds,  upon  the  order  of  the  board  or  on  the  warrant  of  the  auditor ; 
and  said  board  believes  it  would  be  a  vain  and  useless  thing  to  adver- 
tise for  bids  in  the  face  of  such  declaration  and  refusal,  and  hence  a 
mandamus  is  necessary  to  compel  the  performance  of  duty  on  the 
part  of  the  treasurer. 

The  prayer  of  the  board  is  that  the  treasurer  be  ordered  to  pay  for 
any  bonds  that  may  be  bought  under  its  direction,  as  provided  by 
law,  or  show  cause  to  the  contrary. 

The  following  is  the  return  of  the  treasurer — or  at  least  the  sub- 
stance of  same,  as  exhibited  by  printed  extracts  we  have  selected 
from  his  brief,  to- wit: 

'*  Now  comes  respondent,  and  for  answer  and  cause  why  the  man- 
damus herein  sued  out  should  not  be  made  peremptory,  and  why  he 
ehould  not  pay  for  bonds  as  demanded,  shows  as  follows  : 

<<  That  an  investment  of  the  kind  proposed  could  not  legally  be 
made  by  the  Board  of  Liquidation,  and  the  necessary  funds  therefor 
disbursed  by  respondent  for  the  following  reasons: 

'<  That  while  the  Oonstitution  of  1879  does  not  curtail  or  abolish 
the  duties  of  the  Board  of  Liquidation,  so  far  as  they  relate  to  the 
issuance  of  consolidated  bonds,  it  has  revoked  and  withdrawn  from 
the  auditor  and  treasurer  all  of  the  powers  conferred  by  Act  No.  8 
of  1874.  That  continuing  appropriations  for  interest  and  redemption 
of  bonds  made  by  the  act  of  1874,  and  supplementary  acts  of  1877 
(Act  No.  58,  regular  session,  and  Act  No.  77,  extra  session),  were 
inconsistent  with  Art.  43  of  the  new  Constitution,  which  prohibits 
money  from  being  taken  out  of  the  State  treasury  except  in  pur- 
suance of  a  specific  appropriation,  and  the  Legislature  from  making 
an  appropriation  for  a  greater  length  of  time  than  two  years." 
******** 

He  refers  to  State  ex  rel.  E.  Gross  vs.  Auditor,  35  An.  537,  and 
St.  Cyr  vs.  Auditor,  unreported,  as  adjudications  of  this  court  sanc- 
tioning his  view.  Also  Hart  vs.  Burke,  33  An.  458,  to  the  same 
purport. 

He  also  cites  Elliott  vs.  Jumel,  107  U.  S.  711,  for  the  purpose  of 
demonstrating  the  correctness  of  his  view  to  the  effect  that  the  State 
had,  through  the  instrumentality  of  the  Debt  Ordinance  of  1879, 
withdrawn  from  its  officers  the  powers  conferred  by  the  constitu- 
tional amendment  of  1874. 
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The  extract  from  that  opinion  which  is  relied  upon  is  the  follow- 
ing, Tiz.: 

The  Supreme  Conrt  of  the  United  States  said :  ''  It  is  equally  man- 
ifest that  the  object  of  the  State  in  adopting  the  debt  ordinance  of 
1879  was  to  stop  the  further  levy  of  the  promised  tax,  and  to  prevent 
the  disbursing  officers  from  using  the  revenue  from  previous  levies 
to  pay  interest  falling  due  in  January,  1880,  as  well  as  the  principal 
and  interest  maturing  thereafter,"  and  *'  that  the  Constitution  of 
1879,  on  its  face,  takes  away  the  power  of  the  executive  officers  to 
comply  with  the  act  of  1874  can  not  be  denied.  As  against  every- 
thing but  the  outstanding  bonds  and  coupons,  this  Constitution  is  the 
fundamental  law  of  the  State,  and  it  is  only  invalid  so  far  as  it  im- 
pairs the  obligation  of  the  contract  on  the  faith  of  which  the  bonds 
and  coupons  were  taken  by  their  respective  holders." 

The  respondent  then  summarizes  the  legislation  of  the  State  since 
the  adoption  of  the  Constitution  and  Debt  Ordinance  of  1879,  for  the 
purpose  of  showing  contemporaneous  legislative  construction  of  their 
provisions  favorable  to  his  theory,  as  follows: 

''The  new  Constitution  limits  taxation  to  six  (6)  mills  and  makes 
no  provision  for  a  sinking  fund,  and  the  Legislature  has  failed  to  do 
so,  either  by  an  appropriation  or  reservation  of  surplus  or  other 
money. 

<<  That  in  Act  No.  75  of  1882,  and  Section  S9  of  Act  No.  85  of  1888, 
transferring  all  surplus  interest  money  to  the  general  fund,  we  have 
legislative  constructions  of  the  Debt  Ordinance.  The  Leg^lature  has 
declared  all  funds  continuing  funds,  and  made  it  the  duty  of  the 
Treasurer  to  transfer  surplus  interest  money  to  the  general  fund  of 
the  same  year  without  waiting  for  legislative  action. 

''That  Act  No.  75  of  1882  transferred  the  surplus  interest  fund  for 
the  years  1880, 1881,  1882, 1888  and  1884,  collected  or  collectible  and 
appropriated  to  pay  the  interest  on  the  consolidated  and  constitu- 
tional bonds  of  the  State,  to  the  general  funds  of  said  years. 

"That  Act  No.  107  of  1884,  in  Section  5,  page  139,  provides  that 
the  surplus  of  the  interest  tax  shall  be  applied  to  the  general  fund 
tax,  and  in  Section  12  repeals  all  laws  or  parts  of  laws  in  conflict  with 
said  act. 

"That  Act  No.  96  of  1886,  Section  98,  page  161,  applies  all  surplus 
in  excess  of  $480,000  to  the  general  fund,  and  by  Section  95  repealed 
all  laws  or  parts  of  laws  in  conflict  with  said  act. 
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*<  That  Act  No.  85  of  1888,  in  the  first  paragraph  of  Section  89,  ap- 
plied to  the  general  fnnd  all  the  sorplns  of  the  interest  tax  fund,  and 
in  the  same  section  makes  it  the  duty  of  the  State  Treasurer,  without 
legislative  action,  to  make  transfers  of  any  and  all  balances  after 
providing  for  the  payment  of  all  warrants  drawn  against  the  several 
fnnds,  to  the  credit  of  the  same  funds  for  the  succeeding  years,  ex- 
cept as  otherwise  provided  for,  and  by  Section  92  repeals  <  all  those 
parts  of  laws  on  the  subject  of  levy,  assessment  and  collection  of 
State  taxes  heretofore  enacted  which  are  in  conflict  with  the  Oonsti- 
tion  of  the  State,  or  are  inconsistent  with,  or  superseded  by,  or  in 
conflict  with  the  provisions  of  said  act.' 

^<That  the  Acts  No.  3  of  1874  and  No.  58  of  1877  have  been  re- 
pealed by  the  Acts  of  1882,  1884,  1886  and  1888,  above  quoted. 

*^  That  all  surplus  to  the  credit  of  any  and  all  funds  being  under 
the  provisions  of  said  Acts  of  1882,  1884,  1886  and  1888,  transferred 
to  the  credit  of  the  same  funds  for  the  ensuing  years,  except  the 
surplus  to  the  credit  of  the  interest  fund,  which  is  specially  trans- 
ferred to  the  credit  of  the  general  fund,  the  same  can  now  only  be 
withdrawn  from  the  treasury  in  pursuance  of  specific  legislative  ap- 
propriation. 

*  *  *  *  Hi'*  41  * 

'^  Respondent  further  shows  that  the  construction  of  Article  43  of 
the  Constitution,  which  would  prevent  the  proposed  investment,  is 
the  same  that  has  been  adopted  by  the  Treasurer  since  1880,  under 
the  advice  of  the  Attorney  Generals,  as  will  appear  from  the  follow- 
ing extracts  from  opinions  on  file  in  this  office :  *  The  prohibition  in 
Article  43  of  the  Constitution  against  drawing  money  from  the  treas- 
ury except  in  pursuance  of  a  specific  appropriation  made  by  law,  ap- 
plies to  and  covers  all  money  in  the  treasury,  whether  deposited  or 
paid  in  before  or  after  the  adoption  of  the  Constitation  of  1879.  It 
is  also  an  elementary  and  fundamental  principle  of  free  government, 
and  even  in  the  absence  of  a  specific  constitutional  prohibition, 
money  could  not  be  drawn  out  of  the  treasury,  directly  or  indirectly , 
without  legislative  authority." 
The  treasurer  then  concludes  his  return  as  follows,  viz.  : 
^'That  by  no  act  of  theirs,  has  the  Legislature,  or  State  officers  or 
members  of  the  Board  of  Liquidation,  recognized  the  acts  of  1874 
and  1877,  relatii^^  to  a  ^  redemption  fund,'  as  having  been  in  force 
^ince  the  adoption  of  the  Constitution  of  1879,  and  no  transfer  made 
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or  even  saggested  to  be  made  to  the  '  redemption  of  the  public  debt 
fund '  for  investment  in  bonds  and  coupons  in  the  manner  originally 
provided  for  in  the  acts  of  1874  and  1877. 

'<  While  respondent  admits  that  he  favors  the  policy  of  retiring 
State  bonds  and  past  due  coupons  with  the  interest  tax  surplus,  he 
respectfully  submits  to  the  court  that  for  the  reasons  herein  stated 
the  Board  of  Liquidation  has  no  authority  to  make  the  proposed  pur- 
chase of  bonds  and  coupons,  and  respondent  no  authority  to  make 
the  necessary  disburseinent  therefor." 

A  close  analysis  of  respondent's  return  discloses  the  following  to 
be  his  defences,  viz. : 

First — ^That  the  Oonstitution  of  1879  has  revoked  and  withdrawn 
from  the  auditor  and  the  treasurer  all  the  powers  conferred  bv  Act 
No.  3  of  1874. 

Second — That  the  continuing  appropriations  for  interest  and  the 
redemption  of  bonds  provided  by  said  act,  and  those  supplementary 
thereto,  were  and  are  inconsistent  with  Art.  48  of  the  Constitution  of 
1879. 

Third — ^That  the  Constitution  of  1879  limits  taxation  to  six  (6)  mills, 
and  makes  no  provision  for  a  sinking  fund,  and  that  no  legislative 
enactment,  since  its  adoption,  has  made  any  such  provision. 

Fourth — ^That,  by  various  legislative  acts  since  1880,  the  surplus  of 
the  interest  collected  has  been  given  an  altogether  different  destina- 
tion, inconsistent  with  the  provisions  of  the  acts  of  1874  and  1877. 

Fifth — ^That  all  the  foregoing  precepts  of  constitutional  and  statute 
law  favor  his  theory,  and  are  diametrically  opposed  to  those  advanced 
by  the  relator. 

On  the  trial  there  was  judgment  in  favor  of  the  relator,  and  the 
respondent  has  appealed. 

I. 

It  is  important  that  the  various  provisions  of  the  legislative  enact- 
ments, and  those  of  the  Constitution  of  1879,  and  the  debt  ordinances 
of  1879  and  1882,  should  be  reproduced  and  collated  for  the  purposes 
of  comparison  and  careful  analysis,  as  upon  such  comparison  and 
analysis  must  depend  a  proper  decision  of  the  questions  that  are  pro- 
pounded in  the  respondent's  return. 

We  have,  therefore,  collated  and  reproduced  them  in  the|order  of 
their  dates,  viz. : 
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Section  7  of  Act  8  of  1874 — ^the  fanding  law  provides — 

That  a  tax  of  five  and  a  half  milla  on  the  dollar  of  the  assessed  value  of  all  real 
and  personal  property  in  the  State  is  hei*eby  annually  levied,  and  shall  be  collected 
for  the  purpose  of  paying  the  Interest  and 'principal  of  the  consolidated  bonds 
herein  authorized,  and  the  revenue  derived  therefrom  is  hereby  set  apart  and  ap- 
propriated to  that  purpose,  and  no  other.  And  that  it  shall  be  deemed  a  felony 
for  the  Fiscal  Agent  or  any  officer  of  the  State  or  board  of  liquidators  to  divert 
the  said  fund  from  its  legitimate  channel  as  provided,  and  upon  conviction  the 
said  party  shall  be  liable  to  imprisonment  for  not  more  than  ten  years  nor  less 
than  two,  at  the  discretion  of  the  court.  If  there  shall,  during  any  year,  be  a  sur- 
plus arising  from  said  tax  after  paying  all  interest  falling  due  in  that  year,  such 
surplus  shall  be  used  for  the  purchase  and  retirement  of  bonds  authorized  by  this 
act,  said  purchases  to  be  made  by  said  board  of  liquidation,  from  the  lowest  offers, 
after  due  notice ;  j>rot«id«d,  that  the  total  tax  for  interest  and  all  other  State  pur- 
poses, except  the  support  of  public  schools,  shall  never  hereafter  exceed  twelve 
and  a  half  mills  on  the  dollar.  The  interest  tax  aforesaid  shall  be  a  continuing 
annual  tax  until  the  said  consolidated  bonds  shall  be  paid  or  redeemed,  principal 
and  interest;  and  the  said  appropriation  shall  be  a  continuing  annual  appropria- 
tion during  the  same  period,  and  this  levy  and  appropriation  shall  authorize  and 
make  it  the  duty  of  the  Auditor  and  Treasurer,  and  the  said  board,  respectively, 
to  collect  said  tax  annually,  and  pay  said  interest  and  redeem  the  said  bonds  until 
the  same  shall  be  fully  discharged. 

This  act  was,  at  the  same  session  of  the  Legislature,  given  the 
shape  of  a  proposed  constitutional  amendment,  and  it  was  subse- 
quently submitted  to  and  adopted  by  the .  people  as  a  part  of  the 
organic  law. 

The  issue  of  consolidated  bonds  authorized  by  the  General  Assembly  of  the  State, 
at  Its  regular  session  in  the  year  1874,  is  hereby  declared  to  create  a  valid  contract 
between  the  State  and  each  and  every  holder  of  said  bonds,  which  the  State  shall 
by  no  means  and  in  no  wise  Impair.  The  said  bonds  shall  be  a  valid  obligation  of 
the  State  In  favor  of  any  holder  thereof,  and  no  court  shall  enjoin  the  payment  of 
the  principal  or  interest  thereof,  or  the  levy  and  collection  of  the  tax  therefor;  to 
secure  such  levy,  collection  and  payment,  the  judicial  power  shall  be  exercised 
when  necessary.  The  tax  required  for  the  payment  of  the  principal  and  interest 
of  said  bonds  shall  be  assessed  and  collected  each  and  every  year  until  the  bonds 
shall  be  paid,  principal  and  Interest,  and  the  proceeds  shall  be  paid  by  the  Treas- 
urer of  the  State  to  the  holders  of  said  bonds,  as  the  principal  and  interest  of  the 
same  shall  fall  due,  and  no  further  legislation  or  appropriation  shall  be  requisite 
for  the  said  assessment  and  collection,  and  for  such  payment  from  the  treasury. 

Whenever  the  debt  of  the  State  shall  have  been  reduced  below  twenty-five  mill- 
ion dollars,  the  constitutional  limit  shall  remain  at  the  lowest  point  reached, 
beyond  which  the  public  debt  shall  not  thereafter  be  increased ;  and  this  rule  con- 
tinue in  operation  until  the  debt  Is  reduced  to  fifteen  million  dollars,  beyond  which 
it  shall  not  be  Increased.  Nor  shall  taxation  for  all  State  purposes,  excepting  the 
support  of  public  schools,  ever  exceed  twelve  and  a  half  mills  on  the  dollar  of  the 
assessed  valuation  of  the  real  and  personal  property  in  the  State,  except  in  case 
of  war  or  Invasion. 

The  revenue  of  each  year  derived  from  taxation  upon  real,  personal  and  mixed 
property,  or  from  licenses,  shall  be  devoted  solely  to  the  expenses  of  the  said  year 
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for  which  it  shall  be  raised,  excepting  any  surplus  remain,  which  shall  be  directed 
to  sinking  the  public  debt.  All  appropriations  and  claims  in  excess  of  revenue 
shall  be  null  and  void,  and  the  State  shall  In  no  manner  provide  for  their  payment. 

In  parsnance  of  the  funding  statute  and  the  conBtitntional  amend- 
ment of  1874,  the  Legislature  of  1877  passed  the  following  act,  to- 
wit: 

In  addition  to  the  duties  already  prescribed,  it  shall  be  the  duty  of  the  Treas- 
urer to  set  apart  annually  out  of  the  proceeds  of  the  five  and  a  half  mills  tax,  an 
amount  equal  to  the  interest  coupons  maturing  on  the  first  day  of  July  of  said 
year  and  the  first  day  of  January  next  following,  and  the  surplus.  If  any,  remain- 
ing after  said  amounts  shall  have  been  collected  and  set  aside,  as  well  as  the  sur- 
plus, If  any,  resulting  from  the  provisions  of  the  third  amendment  to  the  Consti- 
tution of  the  State,  proposed  January  twenty-fourth,  eighteen  hundred  and 
seventy-four,  and  ratified  at  the  general  election  held  on  the  second  of  November, 
eighteen  hundred  and  seventy- four,  shall  be  deposited  with  the  Fiscal  Agent  at 
credit  of  a  separate  and  distinct  fund,  to  be  called  and  known  as  the  "  Redemption 
of  the  Public  Debt  Fund,"  and  shall  be  used  exclusively,  under  the  direction  of 
said  Board  of  Liquidation,  for  the  letirement  and  sinking  of  consolidated  bonds 
and  past  due  interest  coupon  to  be  purchased  from  bidders  offering  the  same  at 
the  lowest  price,  after  thirty  days'  notice  In  tlie  ofllcial  Journal  of  the  State,  and 
such  other  papers  as  may  be  selected  by  the  board,  which  notice  shall  be  given 
whenever  said  Redemption  Fund  shall  amount  to  one  hundred  thousand  dollars 
—Extract  from  Sec.  9,  Act  S8  of  1877,  Regular  Session. 

That  section  two  of  said  Act  amending  and  re-enacting  section  nine  of  the 
original  Act  number  three  shall  be  and  Is  hereby  amended  and  re-enacted  so 
that  that  portion  of  section  nine  as  amended  in  said  Act  number  fifty-eight 
beginning  from  the  title  "Treasurer"  to  and  including  the  word  "President," 
preceding  the  word  "Auditor,"  shall  read  as  follows,  to- wit:  "Treasurer- 
First:  In  addition  to  the  duties  already  prescribed,  it  shall  be  the  duty  of  the 
Treasurer  to  set  apart  annually,  out  of  the  proceeds  of  the  five  and  a  half  mills 
tax,  an  amount  equal  to  the  interest  coupons  maturing  on  the  first  day  of  July  of 
said  year  und  the  first  day  of  January  next  following,  and  the  surplus,  if  any,  re- 
maining after  said  amounts  shall  have  been  collected  and  set  aside,  as  well  as  the 
surplus,  if  any,  resulting  from  the  provisions  of  third  amendment  of  the  Consti- 
tution of  the  State  proposed  January  twenty-four,  eighteen  hundred  and  seventy- 
four,  and  ratified  at  the  general  election  held  on  the  second  of  November,  eighteen 
hundred  and  seventy-four,  shall  be  deposited  with  the  Fiscal  Agent  at  credit  of  a 
separate  and  distinct  fund,  to  be  called  and  known  as  the  *  Redemption  of  the 
Public  Debt  Fund,'  and  sutJh  amount  as  may  remain  at  credit  of  the  said  redemp- 
tion fund  after  deducting  therefrom  tlie  sum  necessary  to  cover  matured  coupons 
remaining  in  arrear  shall  be  used  exclusively,  under  the  direction  of  said  Board 
of  Liquidation,  for  the  retirement  and  sinking  of  consolidated  bonds  to  be  pur- 
chased from  bidders  ofiering  the  same  at  the  lowest  price,  after  thirty  days*  no- 
tice in  the  otticial  Journal  of  the  State  and  such  other  papers  as  may  be  selected  by 
the  board,  which  notice  shall  be  given  whenever  said  redemption  fund  shall 
amount  to  one  hundred  thousand  dollars.  If  any  deficit  occur  In  the  collection  of 
the  five  and  a  half  mills  Interest  tax  of  any  year,  leaving  interest  coupons  of  said 
year  unpaid,  then,  and  only  then,  that  portion  of  the  surplus  revenue  deposited  In 
conformity  to  this  Act  at  credit  of  the  Redemption  of  the  Public  Debt  Fund  which 
may  be  derived  from  sources  other  than  the  said  five  and  a  half  mills  tax  may  be 
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applied  by  the  Board  of  Llqufdatlon  to  the  payment  of  such  unpaid  coupons  with 
a  view  of  maintaining  the  credit  of  che  State.  In  conformity  to  the  constitutional 
amendment  number  three,  of  one  thousand  eight  hundred  and  seventy -four,  it  is 
hereby  made  the  duty  of  the  Treasurer  to  keep  separate  accounts  of  the  income 
and  expenditures  of  each  fund  in  each  year,  and  after  setting  apart  or  paying  out 
an  amount  thereof  equal  to  the  appropriations  and  warrants  lawfully  made  against 
each  of  said  funds,  the  surplus,  if  any  remain,  shall  be  immediately  deposited  by 
the  Treasurer  at  the  credit  of  the '  Redemption  of  the  Public  Debt  Fund,'  and  the 
Board  of  Liquidation  is  hereby  authorized  to  require  from  the  Treasurer  or  Fiscal 
Agent  at  any  time  a  statement  of  the  condition  of  any  such  fund  or  funds.  No  bid 
shall  be  entertained  for  any  bond  to  an  amount  exceeding  par;  and  the  board 
shall  always  have  reserved  to  itself  the  right  and  privilege  of  rejecting  any  and 
all  bids,  but  shall  publish  in  the  official  journal  the  result  of  its  proceedings  con- 
eernlng  such  redemption  or  refusal  to  accept  aUy  of  the  bids  made.  If  bids  are 
offered  in  excess  of  the  surplus  on  hand,  they  shall  be  reduced  tu  correspond  with 
such  surplus,  and  the  award  be  made  in  favor  of  the  lowest  bidder  or  bidders. 
For  all  bonds  redeemed  and  retired  in  conformity  to  law  payment  shall  be  made 
by  the  State  Treasurer  on  the  order  of  the  board,  attested  by  its  president  and 
secretary."— Sec.  1  of  Act  77  of  1887,  Extra  Session. 

The  following  is  an  exact  reproduction  of  the  Debt  ordinance  of 
1879,  viz. : 

STATE  DEBT. 

ASTICLB  1.  Be  ii  ordained  by  the  people  of  the  State  of  Louisiana,  in  Convention  a«- 
eembled.  That  the  interest  to  be  paid  on  the  consolidated  bonds  of  the  State  of  Louis- 
iana  be  and  is  hereby  fixed  at  two  per  cent,  per  annum  for  five  years  from  the  first 
of  January,  1890,  three  per  cent,  per  annum  for  fifteen  years,  and  four  p«9r  cent,  per 
annum  thereafter,  payable  semi-annually ;  and  there  shall  be  levied  aa  annual  tax 
sufficient  for  the  full  payment  of  said  interest,  not  exceeding  three  mills,  the  limit 
of  all  State  tax  being  hereby  fixed  at  six  mills;  provided^  the  holders  of  consoli 
dated  bonds  may,  at  their  option,  demand  in  exchange  for  the  bonds  held  by 
them,  bonds  of  the  denomination  of  five  dollars,  one  hundred  dollars,  five  hun- 
dred dollars,  one  thousand  dollars,  to  be  issued  at  the  rate  of  seventy-five  cents 
on  the  dollar  of  bonds  held  and  to  be  surrendered  by  such  holders,  the  said  new 
issue  to  bear  interest  at  the  rate  of  four  per  cent,  per  annum,  payable  semi-an- 
nually. 

Abt.  2.  The  holders  of  the  consolidated  bonds  may  at  any  time  present  their 
bonds  to  the  Treasurer  of  the  State,  or  to  an  agent  to  be  appointed  by  the  Governor 
—one  in  the  city  of  New  York  and  the  other  in  the  city  of  London— and  the  said 
Treasurer  or  agent,  as  the  case  may  be,  shall  indorse  or  stamp  thereon  the  words, 
•  interest  reduced  to  two  per  cent  per  annum  for  five  years  from  January  1,  1880, 
three  per  cent,  per  annum  for  fifteen  years  and  four  per  cent,  per  annum  there- 
after;'* provided,  the  holder  or  holders  of  said  bonds  may  apply  to  the  Treasurer  for 
an  exchange  of  bonds,  as  provided  in  the  preceding  article. 

Art.  3.  Be  U  further  ordmned.  That  the  coupon  of  said  consolidated  bonds  fall- 
ing due  the  first  of  January,  1880,  be  and  the  same  is  hereby  remitted,  and  any  in- 
terest taxes  collected  to  meet  said  coupon  are  hereby  transferred  to  defray  the  ex- 
penses of  the  State  government. 

Be  U  further  ordained,  and  it  is  hereby  ordained  by  this  ConstitutioncU  Convention,  That 
the  foregoing  provisions  and  articles  relative  to  the  consolidated  debt  shall  not 
form  a  part  of  this  Constitution,  except  as  hereinafter  provided,  as  follows: 
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At  the  election  held  for  the  ratification  or  rejection  of  this  Constitution,  it  shall 
be  lawful  for  each  voter  to  have  written  or  printed  on  his  ballot  the  words,  "  For 
ordinance  relative  to  State  debt,"  or  the  words,  "Against  ordinance  relative  to  State 
debt,"  and  in  the  event  that  a  majority  of  the  ballots  so  cast  have  indorsed  on  thenk 
the  words  "For  ordinance  relative  to  State  debt,"  then  the  said  foregoing  provisions 
and  articles  of  this  ordinance  shall  form  a  partof  the  Constitution  submitted  if  the 
same  is  ratified ;  and  if  a  majority  of  the  votes  so  cast  shall  have  indorsed  on  them 
the  words,  "Against  ordinance  relative  to  State  debt,"  then  said  provisions  and 
articles  shall  form  no  part  of  this  Constitution. 

The  following  is  from  the  debt  ordinance  as  amended  in  1882 ^ 
viz.: 

ACT  NO.  76  OF  1882. 

STATE  DEBT. 

Abticle  1.  Be  it  ord4Hned  by  the  people  of  the  State  of  Louisiana^  eu  provided  by  law^ 
That  the  State  Debt  Ordinance  be  amended  so  as  to  read  as  follows:  That  the  in- 
terest to  be  paid  on  the  Consolidated  Bonds  of  the  State  of  Louisiana  be  and  is 
hereby  fixed  at  two  per  centum  per  annum  for  five  years,  from  the  first  day  of 
January,  one  thousand  eight  huudred  and  eighty  (1880),  and  four  per  centum  per 
annum  thereafter,  payable  semi-annually;  and  there  shall  be  levied  an  annual  tax 
sufficient  for  the  full  payment  of  said  interest,  not  exceeding  three  mills,  the  limit 
of  State  tax  for  all  purposes  being  hereby  fixed  at  &ix  mills ;  and  said  bonds  and 
coupons  shall  be  duly  stamped:  **IntereBt  reduced  to  two  per  centum  per  annum 
for  five  years  from  January  1,  one  thousand  eight  hundred  and  eighty,  and  four  per 
centum  per  annum  thereafter. " 

This  amendment  was  regularly  sabmitted  to  and  adopted  by  the 
people,  and  became  part  of  the  Oonstitution  in  1884,  and  has  re- 
mained unaltered  to  this  time. 

We  append,  also,  the  following  summary  of  the  legislative  enact- 
ments since  adopted  and  upon  which  the  treasurer'  principally  re- 
lies— the  selections  are  made  from  the  brief  of  the  respondent's 
counsel,  viz. : 

*'  The  Legislature  has  frequently  construed  the  Debt  Ordinance  aa 
repealing  the  legislative  provisions  creating  the  Redemption  of  Pub- 
lic Debt  Fund  and  providing  for  the  purchase  of  bonds.  The  first 
act  of  this  character  is  Act  No.  77  of  1880,  which,  in  the  first  para- 
graph of  Sec.  4,  provides  that  '  the  surplus  of  said  tax  shall  be  ap- 
plied to  the  establishment,  maintenance  and  support  of  the  free 
public  schools  throughout  the  State.' 

^'The  next  expression  of  the  Legislature  upon  this  subject  is  to  be 
found  in  Joint  Resolution  No.  75,  of  the  Session  of  1882,  which  pro- 
vides that  '  the  excess  of  interest  in  the  treasury  collected  or  col- 
lectible, and  appropriated  to  pay  the  interest  on  the  Consolidated 
and  Constitutional  bonds  of  the  State,  and  General  Account  Fund,. 
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shall  be  turned  over  and  credited  to  the  General  Fund  of  1880,  1881, 
1882,  1883  and  1884,  the  exeesB  of  each  year  being  credited  to  the 
General  Fund  of  said  year.'  The  Legislature,  the  same  year,  in 
Act  No.  96  of  1882,  in  the  first  paragraph  of  Sec.  77,  ordained  that 
*the  surplus  of  said  tax  should  be  applied  to  the  General  Fund.' 

"Again  in  1884,  by  Act  No.  107,  at  pp.  138  and  139,  the  surplus  of 
the  Interest  Tax  for  1884  was  applied  to  the  Current  School  Fund, 
and  for  1885  and  subsequent  years  to  the  General  Fund. 

"Act  No.  98  of  1886,  treating  of  the  disposition  of  the  Interest 
Fund,  contains  the  following  provision :  *  That  not  more  than  f  480,000 
of  the  interest,  so  collected,  shall  be  applied  to  the  payment  of  the 
interest  due  on  said  consolidated  bonds  and  the  surplus  of  said  tax 
to  be  applied  to  the  General  Fund.' 

"  The  last  expression  of  legislative  construction  of  the  State  Debt 
Ordinance  will  be  found  in  Act  No.  85  of  1888,  Sec.  89,  where  the 
same  disposition  is  made  of  the  surplus  as  in  the  previous  acts  here- 
inabove quoted. 

"  It  appears  from  the  acts  cited  above  that  the  uniform  interpre- 
tation of  all  the  Legislatures,  that  have  acted  upon  the  question,  is, 
that  the  State  Debt  Ordinance  of  1879  abolished  the  ^  Redemption  of 
the  Public  Debt  Fund,'  and  authorized  the  levy  of  a  tax  for  the  pay- 
ment of  the  interest  only,  the  surplus,  if  any,  arising  from  said  tax 
to  be  under  control  of  the  Legislature  and  payable  only  in  pursuance 
of  specific  appropriation  thereof,  under  the  limitations  imposed  by 
Art.  43  of  the  Constitution  of  1879  and  all  other  limitations  of  that 
instrument." 

II. 

Taking  a  comprehensive  view  of  the  foregoing  provisions  of  law 
— statutory  and  constitutional — it  is  evident  that  there  is  imposed 
upon  the  respondent  the  ministerial  duty  that  is  clearly  outlined  in 
the  relator's  petition;  therefore,  the  question  of  controlling  impor- 
tance in  this  case  is  whether  or  not  same  have  been  repealed  by  sub- 
sequent legislation.  For  it  is  provided  by  the  funding  act  of  1874 
that  the  levy  aud  appropriation  therein  provided  for  "shall  author- 
ize and  make  it  the  duty  of  the  auditor  and  the  treasurer,  and  the 
said  board,  respectively,  to  collect  said  tax  annually,  and  pay  said 
interest  and  redeem  the  said  bonds,  until  the  same  shall  be  fully 
discharged." 
2 
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The  constitutional  amendment  of  1874  provides  that  "  the  tax  re- 
quired for  the  payment  of  the  principal  and  interest  of  said  bonds 
shall  be  paid,  principal  and  interest,  and  the  proceeds  shall  be  paid 
by  the  treasurer  of  the  State  to  the  holders  of  said  bonds,  as  the 
principal  and  interest  shall  fall  due,"  etc. 

The  legislative  enactment  of  1877  (regular  session)  provides  that 
the  treasurer  shall  '^  set  apart  annually,  out  of  the  proceeds  of  the 
five  and  one-half  mill  tax,  an  amount  equal  to  the  interest  cou- 
pons maturing  on  the  first  day  of  July  of  said  year,  and  the  first 
day  of  January  next  following ;  and  the  surplus,  if  any  remaining 
after  said  amounts  shall  have  been  collected  and  set  aside,  as  well 
as  the  surplus,  if  any,  resulting  from  the  provisions  of  the  third 
amendment  to  the  Constitution  of  the  State,  proposed  January  24, 
1874,  *  ♦  •  shall  be  deposited  with  the  fiscal  agent  at  credit  of 
a  specific  and  distinct  fund  to  be  called  and  known  as  the  *  Re- 
demption of  the  Public  Debt  Fund,'  and  shall  be  used  exclusively, 
under  the  direction  of  said  Board  of  Liquidation,  for  the  retirement 
and  sinking  of  consolidated  bonds  and  past  due  coupons,  to  be  pur- 
chased from  bidders  offering  the  same  at  the  lowest  price,"  etc. 

The  legislative  enactment  of  1877  (extra  session)  further  elaborates 
and  enlarges  the  powers  of  the  officers  charged  with  the  performance 
of  the  functions  of  the  funding  law,  and  declares  that  <<  it  shall  be  the 
duty  of  the  Treasurer  to  set  apart  annually,  out  of  the  proceeds  of 
the  five  and  a  half  mills  tax,  an  amount  equal  to  the  interest  coupons 
maturing  on  the  1st  day  of  July  of  said  year,  and  the  Ist  day  of  Jan- 
uary next  following;  and  the  surplus,  if  any,  remaining  after  said 
amounts  shall  have  been  collected  and  set  aside,  as  well  as  the  sur- 
plus, if  any,  resulting  from  the  provisions  of  the  third  amendment  of 
the  Constitution  *  *  *  shall  be  deposited  with  the  fiscal  agent  at 
a  credit  of  a  separate  and  distinct  fund,  to  be  called  the  ^  Redemption 
of  the  Public  Debt  Fund,'  etc."  And  it  further  provides  that  *'  it  is 
hereby  made  the  duty  of  the  Treasurer  to  keep  separate  accounts  of 
the  income  and  expenditures  of  each  fund  in  each  year;  and,  after 
setting  apart  or  paying  out  an  amount  thereof  equal  to  the  appro- 
priations and  warrants  lawfully  made  against  each  of  said  funds,  the 
surplue,  if  any  remain,  shall  be  immediately  deposited  by  the  Treas- 
urer at  the  credit  of  the  Redemption  of  the  Public  Debt  Fund,  aiid 
the  Board  of  Liquidation  is  hereby  authorized  to  require  from  the 
Treasurer  or  from  Fiscal  Agent,  at  any  time,  a  statement  of  the  con- 
dition of  any  such  fund  or  funds." 
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To  determine  whether  the  foregoing  have  been  repealed  we  mast 
keep  in  mind  other  provisions  of  the  funding  laws  and  the  constita- 
tional  amendment  of  1874,  as  wpll  as  those  qaoted,  and  compare 
them  wiih  the  provisions  of  the  debt  ordinance  of  1879,  which,  it  is 
contended,  had  the  legal  effect  of  prodacing  an  implied  repeal  thereof. 

The  constitntional  amendment  of  1874  declares  amongst  other 
things  that  the  issne  of  consolidated  bonds,  aatborlzed  by  the  fanding 
law  of  that  year,  created  a  valid  contract  between  the  State  and  the 
bondholders  '*  which  the  State  could  by  no  means  impair.  That  the 
tax  required  for  the  principal  and  interest  of  said  bonds  shall  be  as- 
sessed and  collected  each  and  every  year  until  the  bonds  shall  be 
paid,  principal  and  interest." 

But  the  most  important  provision  of  said  amendment  is  to  be  found 
in  its  last  section,  which  reads  as  follows,  viz. : 

"  The  revenue  of  each  year  derived  from  taxation  upon  real,  per- 
sonal and  mixed  property,  or  from  licenses,  shall  be  devoted  solely 
to  the  expenses  of  the  said  year  for  which  it  shall  be  raised,  except- 
XTig  any  surplus  remain,  which  shall  he  directed  to  sinking  the  public 
debt.'' 

In  this  wise  the  legislation  of  1877  appears  to  follow  the  plain  and 
unambiguous  precepts  of  the  constitutional  amendment,  both  of 
which  plainly  contemplate  and  require  the  surplus  interest  accumu- 
•  lations  to  be  seggregated  and  kept  apart  from  other  funds,  and 
especially  consecrated  to  ^'  the  sinking  fund  of  the  public  debt," 
capital  and  interest. 

The  remaining  question  for  consideration  is  the  purport  and  effect 
of  the  debt  ordinance  of  1879  upon  the  provisions  of  the  funding 
laws  and  the  constitutional  amendment  of  1874. 

It  must,  however,  be  at  once  observed  and  kept  in  mind,  that  the 
debt  ordinance  forms  no  part  of  the  Constitution,  because  it  is  therein 
formally  declared  ''  that  the  foregoing  provisions  and  articles  relative 
to  the  consolidated  debt  shall  not  form  a  part  of  this  Constitution, 
except  as  hereinafter  provided,"  etc. 

Its  provisions  are  entirely  independent  and  separate  from  the  body 
of  the  Constitution,  though,  at  the  same  time,  constituting  an  in- 
tegral part  of  the  organic  law. 

Now  what  are  the  provisions  of  the  Debt  Ordinance?  When  para- 
phrased they  are  as  follows,  to -wit: 


20  PUFREME  COURT  OF  LOUISIANA. 

state  ex  rel.  Board  of  Liquidation  vs.  State  Treasurer. 

First — ^That  the  interest  to  be  paid  on  the  consolidated  bonds  of 
the  State  be  and  is  hereby  fixed  at  two  per  cent,  per  annum  for  five 
years  from  the  first  of  January,  1880 ;  three  per  cent,  per  annum  for 
fifteen  years,  and  four  per  cent,  per  annum  thereafter,  payable  semi- 
annually. 

Second — ^That  there  shall  be  levied  an  annual  tax  sufficient  for  the 
full  payment  of  said  interest,  nob  exceeding  three  mills,  the  limit  of 
all  State  tax  being  fixed  at  six  mills. 

Third — ^That  holders  of  said  bonds  were  given  the  option  to  demand, 
in  exchange  for  the  bonds  held  by  them,  bonds  of  the  denomination 
of  $5,  $100,  $500  and  $1000,  to  be  issued  at  the  rate  of  seventy -five 
cents  on  the  dollar  of  bonds  held,  and  to  be  surrendered  by  such 
holders,  the  said  new  issue  to  bear  interest  at  the  rate  of  four  per 
cent,  per  annum. 

Fourth — ^That  the  holders  of  consolidated  bonds  not  desiring  to 
make  such  exchange  can  be  permitted  to  have  their  bonds  stamped 
with  the  words  'interest  reduced,"  etc.,  so  as  to  enable  them  to 
have  the  benefit  of  interest  collections  therein  provided. 

These  are  all  the  fundamental  provisions  of  the  ordinance.  They 
deal  exclusively  with  the  interest,  and  not  with  the  capital  of 
the  bonds,  which  were  allowed  to  remain  in  statu  quo.  The  fact 
of  the  bondholders  being  given  the  option  to  surrender  their 
holdings  and  to  receive  other  bonds  in  exchange,  on  the  terms 
proposed  therein,  did  not  Impair — nor  purport  to  impair — the  force 
or  validit}  of  those  bonds  as  a  binding  contract  between  the  State 
and  the  bondholders ;  nor  do  we  think  the  f ramers  of  the  ordinance 
entertained  any  such  idea.  And  the  interest,  constituting,  as  it  does 
in  law,  a  part  of  the  contract,  was  no  more  interfered  with  by  the 
ordinance  than  was  the  capital  of  the  bond,  except  as  to  the  rate  of 
interest  bondholders  were  to  receive.  And  the  acceptance  of  this 
reduced  interest  depended  upon  the  option  of  the  bondholder,  who 
was  at  liberty  to  decline  to  receive  same ;  though  it  must  be  con- 
fessed that  it  left  him  without  remedy  to  enforce  the  payment  of  the 
full  rate  of  seven  per  cent.,  unless  the  State  consented  to  let  herself 
be  sued.  But,  this  question  aside,  it  is  clear  that  the  ordinance  not 
only  did  not  impair  the  obligation  of  the  contract,  but  specially 
recognized  the  existence  and  validity  of  the  bonds,  with  their  re- 
duced interest,  and  made  special  provision  for  the  payment  of  the 
interest,  though  the  amount  of  the  interest  tax  was  reduced  so  as  to 
correspond  with  the  reduced  rate  of  interest. 
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True  it  is,  that  Section  three  of  the  ordinance  declares  ''  that  the 
coupons  of  said  consolidated  bonds  falling  due  the  first  day  of  Jan- 
uary, 1880,  be  and  the  same  are  hereby  remittedj  and  any  interest 
taxes  collected  to  meet  said  coupons  are  hereby  transferred  to  defray 
the  expenses  of  the  State  government;"  but  this  declaration  only 
serves  to  enforce  the  vie:v  we  have  expressed  in  reference  to  the 
bonds  and  interest  generally. 

It  is  evident  that  it  was  not  the  intention  or  object  of  the  framers 
of  the  ordinance  to  abrogate  the  constitutional  amendment  of  1874, 
or  to  repeal  any  legislative  enactment  under  it;  though  it  was  con- 
fessedly their  purpose  and  object  to  disembarrass  the  State  by  super- 
inducing the  bondholders'  acceptance  of  a  more  economical  and  juster 
rate  of  interest  upon  its  large  bonded  indebtedness,  which  was  of 
more  than  questioned  validity. 

True  it  is  that  the  Supreme  Court  did  employ  the  language  attrib- 
uted to  it  in  the  respondent's  return,  which  is  to  the  effect  'Hhat  the 
object  of  the  State  in  adopting  the  debt  ordinance  of  1879  was  to  stop 
the  further  payment  of  the  promised  tax,"  but  this  expression  was 
closely  coupled  in  the  same  sentence  with  the  further  expression 
that  it  was  likewise  intended  "  to  prevent  the  disbursing  officers  from 
using  the  revenue  from  previous  levies  to  pay  the  interest  falling  due 
in  January,  1880."  But  we  are  at  a  loss  to  perceive  on  what  language 
of  the  ordinance  the  court  predicated  the  expression  that  it  was  the 
object  of  its  framers  to  prevent  the  payment  of  ^'  the  principal  and 
interest  maturing  afteriffard;^^  and  the  further  expression  "that  the 
Constitution  of  1879  on  its  face  takes  away  the  power  of  the  execu-  • 
tive  officers  to  comply  with  the  act  of  1874,"  etc.;  and  there  is  no 
article  or  provision  of  the  body  of  the  Constitution  referred  to,  in 
the  opinion  of  the  court,  which  justifies  this  observation. 

On  the  contary,  the  Constitution  formally  and  in  terms  declares 
that  "all  rights,  actions,  prosecutions,  claims  and  contracts,  as  well 
of  individuals  as  of  bodies  corporate ;  and  all  laws  in  force  at  the 
time  of  the  adoption  of  this  Constitution,  and  not  inconsistent 
therewith,  shall  continue  as  if  said  Constitution  had  not  been  adopted." 
Const.,  Art.  258. 

This  provision  is  certainly  broad  enough  to  save  and  except  from 

its  repealing  effect  the  amendment  of  1874  and  legislation  under  it. 

In  addition  to  this,  it  is  a  noteworthy  fact  that  the  Supreme  Court, 

in  Louisiana  vs.  Jumel,  107  U.  S.  711 — the  case  relied  upon  by  the 
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respondent-— dealt  with  the  interest  coupons  of  1880  alone,  and  con^ 
sequently  any  expression  of  opinion  in  reference  to  other  interest 
coupons  or  bonds  was  not  authoritative  as  a  precedent. 

Our  conclusion  on  this  branch  of  the  case  is  that  the  debt  ordi- 
nance of  1879  did  not  reach  and  repeal  the  constitutional  amendment 
of  1874  nor  the  legislation  under  it,  but,  on  the  contrary,  left  them  in 
full  force — ^with  the  solitary  exception  stated  with  regard  to  the  re., 
duction  of  the  rate  of  interest  and  the  diminution  of  the  amount  of  the 
interest  tax  imputable  thereto. 

On  this  question  our  learned  brother  of  the  lower  court  expressed 
the  following  view,  to-wit : 

*'  It  seems  to  me,  that  the  Constitution  of  1879  made  no  change 
whatever  .in  the  consolidated  bonded  debt  of  the  State,  except 
as  to  the  remission  of  the  interest  called  for  by  the  coupons  due  Janu- 
ary 1,  1880,  and  the  reduction  of  the  rate  of  interest  from  7  per  cent, 
by  gradual  steps  to  the  rate  at  which  it  is  now  current,  say  4  per 
cent.  Dealing  with  the  bonded  debt,  fixing  the  rate  of  interest  and 
levying  the  tax  to  meet  the  annual  interest,  constituted  an  acknowl- 
edgment of  the  principal  of  the  debt  itself,  as  solemn  and  imposing 
as  could  have  been  made.  The  limit  fixed  in  1874  to  the  volume  of 
the  debt,  the  maturity  of  the  debt  at  forty  years  from  January  1, 
1874,  and  the  obligation  of  the  State  to  meet  and  pay  it  within  this 
term,  together  with  all  the  essential  details  for  the  determination  and 
funding,  excluding  the  one  particular  of  a  change  in  the  rate  of  in- 
terest, were  as  perfectly  implied  in  the  State  debt  ordinance  of  that 
instrument  as  if  they  had  been  reproduced  and  stated  at  length. 
When  the  Constitution  of  1879  levied  the  annual  tax  to  pay  the  in- 
terest it  seems  to  me  it  did  not  mean  to  direct  that  the  interest  alone 
should  be  paid,  and  that  the  principal  debt  should  not  be  paid,  nor 
that  if  there  should  be  an  excess  of  money  resulting  from  the  interest 
tax,  that  such  excess  should  be  diverted  to  some  purpose  other  than 
the  purchase  and  retirement  of  the  bonds,  as  occasion  might  admit, 
which  purchase  and  retirement  formed  a  part  of  the  stipulations  of 
the  "contract ''  evinced  by  the  legislation  of  1874  and  1877  in  the 
funding  of  said  debt.  On  the  contrary,  it  seems  to  me  that  all  this 
was  matter  of  necessary  implication,  which  kept  in  force  the  special 
laws  necessary  for  the  continued  funding  and  management  and  pay- 
ment and  cancellation  of  the  bonded  debt,  in  capital  as  well  as  in  in- 
terest.   By  the  terms  of  Art.  258  of  that  Constitution,  all  "  rights," 
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"claims,"  "contracts"  and  "laws"  in  force  were  continaed  in 
force,  as  if  the  said  Constitution  had  not  been  adopted ;  provided, 
there  was  no  inconsistency  between  them  and  its  provisions.  Wherein 
there  is  any  inconsistency  between  its  provisions  and  the  acts  of  1874 
and  1877,  except  in  the  one  particular  of  the  rate  of  the  annual  in- 
terest on  the  bonded  debt,  I  do  not  see.  The  amendment  of  -1874 
to  the  Constitution,  which  was  adopted  for  the  purpose  of  carrying 
the  funding  act  into  full  effect,  levied  the  annual  tax.  The  appropria- 
tion was  thus  then  made,  quoad  hoc,  specially,  as  a  continuing  appro- 
priation, and  wholly  independent  of  the  article  which  regulates  or- 
dinary State  appropriations,  by  legislative  act,  and  prohibits  the 
withdrawal  of  money  from  the  treasury  without  such  act ;  and  so,  in 
like  manner,  the  State  debt  ordinance,  in  the  Constitution  of  1879, 
has  exactly  the  same  effect — i.  e.,  as  regards  the  bonded  debt,  it 
operates  as  a  special  continuing  appropriation,  untrammeled  by  the 
restrictions  of  Art.  43,  which  relates  to  other  matters  than  the  State 
debt. 

"  It  has  never  been  contended  that  the  debt  funded  and  still  being 
funded,  under  the  acts  of  1874  and  1877,  does  not  exist,  nor  that  it 
must  not  be  paid.  No  one  has  disputed  the  existence  or  the  powers 
and  duties  of  the  board  of  liquidation  under  said  acts  to  deal  with 
said  bonded  debt.  That  board  has  been  in  the  full  exercise  of  its 
functions,  under  said  acts,  since  1875,  in  all  respects,  as  if  there 
had  been  no  change  in  the  organic  law  in  1879.  All  these  facts  borne 
in  mind,  it  would  seem  passing  strange  if,  in  the  one  essential  func- 
tion, of  greatest  moment  to  the  credit  of  the  State  and  to  the  best 
interests  of  the  people — to-wit:  the  payment  and  cancellation  of 
this  interest- bearing  debt  out  of  funds  now  available,  to  the  extent 
of  near  half  a  million  of  dollars — the  powers  of  this  liquidating  board 
should  be  held  as  of  no  efficacy  to  that  end.  How  could  such  be  the 
conclusion  when  the  same  acts  which  called  it  into  existence,  the 
same  acts  which  provided  all  things  regarding  the  bonded  debt  as  it 
exists  to-day,  excepting  only  the  rate  of  interest,  authorized  and 
directed  this  board  to  use  all  accumulated  surplus  of  interest  money 
for  the  purchase  and  retirement  of  the  bonds  in  capital  and  interest, 
et  id  uaque  ad  finem,  until  the  entire  bonded  debt,  that  has  so  bur- 
dened the  people,  shall  be  entirely  canceled?" 

In  these  views  we  concur,  as  we  regard  them  conclusive  and  un- 
answerable. 


24  SUPREME  COURT  OF  LOUISIANA. 


State  ex  rel.  Board  of  Liquidation  vs.  State  Treasurer. 

If  the  theory  of  the  respondent  were  not  adeqaately  and  suffi- 
ciently answered  it  would  find  sufficient  answer  in  the  constitutional 
amendment  of  1884,  whereby  the  rate  of  interest  was  increased — 
thus  specifically  recognizing  the  debt  as  well  as  interest,  and  putting 
a  different  interpretation  on  the  debt  amendment  of  1879  from  the 
one  entertained  by  the  Supreme  Court. 

Recurring  to  the  amendment  of  1874,  it  is  worthy  of  observation 
that  it  directs  and  requires  that  if  there  shall  remain  any  surplus  of 
revenue  in  any  year  it  ^^shall  be  directed  to  sinking  the  public  debt,^^ 
and  that  language  necessarily  includes  the  principal  as  well  as  the 
interest. 

Having  reached  the  conclusion  that  the  amendment  is  still  a  part 
of  the  organic  law,  unrepealed  by  the  Constitution  of  1879,  or  the 
debt  ordinance  thereto  appended ;  and  the  State  finding  herself  able 
and  willing  to  perform  an  act  of  justice  to  her  contract  creditors,  we 
feel  disposed  to  sanction  that  desire  and  put  its  provisions  in  force, 
notwithstanding  same  have  lain  dormant  for  a  time. 

m. 

On  the  second  proposition  of  the  respondent  to  the  effect  that  the 
continuing  appropriation  for  interest  and  the  redemption  of  the 
bonds,  provided  in  the  funding  legislation,  is  inconsistent  with  Art. 
43  of  the  Constitution  of  1879,  little  be  said;  for,  as  already  shown, 
the  debt  ordinance  segregated  the  debt  settlement  from  all  other 
questions  that  were  treated  of  in  the  body  of  the  Constitution,  and 
the  two  were  separately  submitted  to  the  people ;  and  hence  the  two 
are  to  be  construed  as  harmonizing,  unless  necessarily  repugnant  to 
each  other. 

And  in  our  opinion  such  is  not  the  case  in  the  instance  suggested 
by  the  respondent. 

IV. 

Much  the  same  answer  may  be  made  to  the  third  proposition  of 
the  respondent,  that  the  Constitution  limits  taxation  to  six  (6)  mills, 
and  makes  no  provision  for  a  sinking  fund.  But,  as  we  have  seen, 
the  constitutional  amendment  of  1874 — which  is  still  in  force — de- 
clares, in  mandatory  terms,  that  any  surplus  of  interest  shall  be  de- 
voted to  ^Hhe  sinking  of  the  public  de&t,"  the  subsequent  legislation 
on  the  subject  does  revoke  such  provision,  and  same  is  perfectly 
compatible  therewith. 
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V. 

In  80  far  as  any  legislative  enactments  of  dates  subsequent  to  the 
adoption  of  the  Constitution  may  have  given  a  different  destination 
to  the  tax  interest  surplus  of  any  one  or  more  years,  they  can  not 
furnish  to  this  court  a  rule  for  the  interpretation  of  the  constitutional 
amendment  of  1874,  as  the  latter  is  paramount  and  must  prevail  over 
any  contrary  statutory  enactment. 

All  statutes  enacted  subsequent  to  the  adoption  of  the  debt  ordi- 
nance must  be  construed  in  conformity  thereto.  And,  in  fact,  all  of 
such  subsequent  enactments  dealt  with,  and  only  proposed  to  deal 
with,  an  existing  fund  already  collected  under  existing  laws,  and 
could  only  lead  to  the  supposition  that  the  laws  of  1874  and  1877 
were  not  operative  on  said  funds. 

All  of  said  statutes  are  simply  revenue  laws  of  the  several  years 
in  which  they  were  enacted,  and  did  not  in  terms,  or  in  effect,  re- 
peal the  laws  of  1874  and  1877 ;  and  had  such  been  the  purpose  of 
the  Legislature  in  their  enactment,  it  was  vain  and  nugatory  on  ac- 
count of  the  substance  of  the  funding  act  of  1874  having  become 
absorbed  into  the  constitutional  amendment  of  that  year,  and  it  not 
having  since  been  abrogated  or  repealed. 

These  legislative  acts  are  thus  treated  and  disposed  of  by  the  dis  - 
trict  judge,  viz. : 

**  I  have  also  examined  the  revenue  acts  of  1884-86-88.  As  legis- 
lative interpretations  regarding  the  bonded  debt  and  its  settlement 
they  are  met  by  the  contrary  inferences  to  be  drawn  from  the  joint 
resolution  No.  72  of  1888,  and  the  failure  of  the  house  bill  No.  280  in 
1892. 

'^  As  repealing  statutes,  express  or  by  implication,  I  think  they  do 
not  affect  the  legislation  of  1874  and  1877,  for  several  reasons : 

"1.  They  are  current  revenue,  or  '  ways  and  means '  acts,  and  in 
their  titles  there  is  not  the  slightest  mention  or  reference  to  the  mat- 
ters of  essential  substance  contained  in  the  acts  of  1874  and  1877 1 
which  it  is  argued  they  have  repealed. 

''  2.  They  are  not  on  the  same  subject  matter  as  the  acts  of  1874 
and  1877. 

'^  3.  They  do  not  purport  to  prohibit  the  application  of  the  interest 
fund  to  the  cancellation  and  retirement  of  the  capital  of  the  debt,  as 
directed  by  the  acts  of  1874  and  1877,  whenever  there  is  a  surplus. 
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^'  4.  If  the  levy  of  the  continuing^  tax,  by  the  State  debt  ordinance 
of  1879,  be  in  itself  an  appropriation  by  the  Oonstitution,  they  can 
have  no  effect  to  the  contrary. 

^^The  same  considerations  are  applicable  to  the  joint  resolution  of 
1882,  but  on  the  admitted  facts  regarding  the  several  funds,  none  of 
these  acts,  unless  possibly  the  act  of  1882,  could  have  any  effect,  in 
any  event,  upon  the  present  issue." 

In  these  views  we  also  concur,  as  we  believe  them  to  be  sound  and 
correct. 

We  have  given  this  case  most  carefuK  consideration — such  as  the 
gravity  of  the  same  demanded,  and  are  of  the  opinion  that  the  judg- 
ment appealed  from  is  correct,  and  we  adopt  the  concluding  part  of 
the  opinion  of  the  district  judge  as  our  own,  as  it  is  the  embodiment 
of  the  law,  as  well  as  of  the  philosophy  of  the  case : 

**Thus  interpreting  the  laws  herein  involved,  my  opinion  is  that 
the  interest  fund,  required  to  be  levied  by  the  debt  ordinance  of 
1879,  is  the  debt  fund,  sacred  not  only  for  the  current  interest,  but 
for  the  capital  of  the  debt.  I  think  that,  as  a  constitutional  appro- 
priation, there  is  no  authority  to  divert  it.  I  think  that  all  the  es- 
sential details  adopted  in  1874  and  1879  for  the  determination,  fund- 
ing, management  and  ultimate  payment  of  the  bonded  debt  are  in 
full  force,  and  that  it  is  the  duty  of  the  Board  of  Liquidation,  when- 
ever there  is  a  sufficient  surplus,  to  promptly  use  it  for  the  purchase 
and  retirement  of  State  bonds,  and  thus  not  only  lightening  the  bur- 
dens of  the  people,  but  free  the  revenues  of  the  State  from  the  em- 
barrassments of  debts  that  were  fastened  upon  her  in  the  evil  days 
that  befell  her  in  long  ago,  in  order  that  they  may  find  application 
more  liberally  for  the  education,  protection  and  general  welfare,  of 
her  people." 

Judgment  affirmed. 

Mr.  Justice  Parlange  recused,  having  been  a  member  of  the  Board 
of  Liquidation. 

Mr.  Justice  McEnery  absent,  sick. 
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L  The  trial  judge  declined  to  giTe  to  the  jary  the  following  requested  special 
charge,  viz. : 

'*  If  the  Jary  has  a  reasonable  doubt  whether  the  defendant  was  intoxicatec^  to 
such  a  degree  as  to  create  a  state  of  mental  confusion,  excluding  the  possibility 
of  a  specific  intent  to  take  life,  or  positive  premeditation,  then  the  verdict 
should  be  guilty  of  manslaughter." 

1.  Intoxication  of  the  accused  to  such  a  degree  as  to  render  him  incapable  of 
malice  in  the  perpetration  of  a  homicide  is  a  special  defence,  like  a  plea  of  in- 
sanity, uid  puts  the  burden  of  proving  It  upon  the  party  urging  it,  and  its  truth 
must  be  established  by  a  fair  preponderance  of  evidence. 

3.  While  it  is  the  duty  of  the  prosecution  to  make  out  the  malicious  intent  of  the 
accused  in  the  perpetration  of  a  homicide  beyond  a  reasonable  doubt,  yet  it  is 
not  its  duty  to  prove  a  negative  by  showing  that  the  accused  was  not  intoxicated 
to  such  a  degree  as  to  render  him  Incapable  of  entertaining  malice  at  the  time 
of  the  homicide  beyond  a  reasonable  doubt;  and  the  trial  judge  was  guilty  of 
no  error  In  refusing  to  so  charge  the  jury. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Tensas. 
Montgomery,  J. 


M,  J.  Cunningham,  Attorney -General;  Joseph  E,  Randell,  District 
Attorney,  and  R.  B.  Snyder  for  the  State,  Appellee. 


Young  <&  Young  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkixs,  J.  The  defendant  was  convicted  on  a  charge  of  murder 
and  sentenced  to  death,  and  prosecutes  an  appeal  from  the  judg- 
ment rendered,  placing  his  sole  reliance  on  the  alleged  error  of  the 
trial  judge  in  refusing  to  give  to  the  jury  one  requested  special 
charge. 

The  special  charge  requested  and  refused  was  of  the  following 
tenor,  to -wit: 

'<If  the  jury  has  a  reasonable  doubt  whether  the  defendant  was 
intoxicated  to  such  a  degree  as  to  create  a  state  of  mental  confusion, 
excluding  the  possibility  of  a  specific  intent  to  take  life,  or  positive 
premeditation,  then  the  verdict  should  be  guilty  of  manslaughter." 

The  argument  of  defendant's  counsel  upon  this  proposition  is  that, 
inasmuch  as  evidence  had  gone  to  the  jury  as  to  the  defendant's 
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state  of  intoxication  at  the  time  of  the  homicide,  it  was  the  province 
of  the  jury  to  determine  the  defcree  of  intoxication,  and  whether  it 
was  sufficient  to  reduce  the  grade  of  the  crime  committed,  from  mur- 
der to  manslaughter;  and  from  that  premise  his  contention  is  that,  as 
the  State  must  prove,  beyond  a  reasonable  doubt,  every  essential  ele- 
ment of  the  crime  charged,  and  as  malicious  intent  or  motive  is  an 
essential  element  of  the  crime  of  murder,  the  State  was  bound  to 
prove  that  the  accused  was  not  so  intoxicated  as  to  render  him  in- 
capable of  entertaining  malice  toward  the  accused,  and  hence  the 
defendant  was  entitled  to  the  charge  requested. 

Or,  in  other  words,  that  the  defendant  does  not  rely  upon  a 
special  defence,  but  on  the  want  of  sufficient  evidence  to  establish 
the  existence  of  malice  on  the  part  of  the  defendant,  on  account  of 
his  drunkenness  at  the  time  of  the  homicide.  Hence,  if  the  evidence 
raised  a  reasonable  doubt  of  such  a  degree  of  intoxication  as  to  create 
an  impossibility  of  the  existence  of  malicious  intent  on  part  of  the 
accused,  the  grade  of  the  crime  is  reduced  to  manslaughter. 

On  the  part  of  the  State,  the  argument  is  that  the  intoxication  of 
the  accused  is  resorted  to  as  a  special  defense,  like  a  plea  of  insan- 
ity, and  that  the  rules  of  law  provided  to  test  the  latter  should  be 
applied  in  this  case  to  test  the  degree  of  the  defendant's  intoxication. 

He  cites  De  Ranee's  case,  34  An.  190,  wherein  the  court  had  under 
consideration  the  special  defence  of  insanity,  and  in  their  opinion 
said,  viz. : 

"  The  prosecution  must  prove  all  the  essential,  affirmative  allega- 
tions (of  the  indictment)  beyond  a  reasonable  doubt,  (but)  the  bur- 
den of  proof  on  the  plea  (of  insanity)  rests  upon  the  party  urging 
it,  and  its  truth  must  also  be  established  beyond  a  reasonable  doubt." 

He  also  cites  Coleman's  caee,  27  An.  692. 

We  are  of  the  opinion  that  the  plea  of  di^nkenness  is  a  special 
defense,  and,  like  any  other,  must  be  proved  by  the  party  urging  it, 
to  the  satisfaction  of  the  jury. 

It  was  the  duty  of  the  State  to  establish  the  malicious  homicide  of 
the  deceased,  at  the  hands  of  the  accused,  beyond  a  reasonable 
doubt;  and  if  in  making  that  proof  the  drunkenness  of  the  defend- 
ant was  developed,  it  was  a  circumstance  for  the  consideration  of  the 
jury,  along  with  other  proven  facts  of  the  case,  in  determining  the 
felonious  intent  of  the  homicide.  But  it  does  not  follow  that  it  was 
the  duty  of  the  State  to  make  proof  of  a  negative,  by  showing,  be- 
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yond  a  reasonable  doabt,  that  the  defendant's  state  of  intoxication 
was  of  a  degree  not  to  interfere  with  his  judgment  and  intelligence, 
or  preclude  the  possibility  of  his  entertaining  malice  toward  the  de- 
ceased 

The  trial  judge  properly  declined  to  give  the  requested  special 
charge,  and  the  accused  is  without  grounds  of  complaint. 

Judgment  affirmed. 

Mr.  Justice  McEnery  absent  sick. 


No.  11,411. 

Wm.  L.  Langbidge,  Sheriff,  etc.,  vs.  The  Judge  of  the  Twenty- 
FiBST  Judicial  District  Court. 

When  a  legal  proceeding  is  commenced  against  a  person,  whether  resident  within 
the  Jurisdiction  of  the  court  in  which  it  is  begun  or  not,  the  defendant  must 
be  brought  in  court,  in  some  one  of  the  forms  provided  by  law,  or  a  voluntary 
appearance  must  be  made  on  his  behalf  that  jurisdiction  may  attach. 

When  the  proceedings  are  on  a  bond  for  the  appearance  of  an  accused,  the  call  on 
the  principal  and  the  surety,  by  the  sheriff  under  the  order  of  court,  must  be 
made  in  order  that  the  Judgment  pronounced  may  be  valid.  This  formality  is 
jurisdictional. 

The  plaintiff  in  injunction,  having  alleged  that  there  was  no  process  whatever, 
and  having  complied  with  prerequisites  by  taking  the  oath  required  and  fur- 
nishing bond  to  obtain  an  injunction,  the  court  of  her  domicll  has  jurisdiction 
to  bear  the  cause  on  the  merits. 

Writs  of  certiorari  and  prohibition  Will  not  issue  restraining  the  District  Court 
from  hearing  the  case  on  the  merits;  it  being  appealable  to  this  court. 

A  PPLICATION  for  Certiorari  and  Prohibition. 
Alfred  E.  BiUings  for  the  Relator. 
William  L.  Thompson  for  the  Respondent. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  in  injunction,  Eliza  Roach,  signed  a  bond 
as  surety,  in  the  sum  of  $250,  for  the  appearance  of  one  Thomas  Jen- 
kins to  answer  to  the  charge  of  forgery  before  the  Seventeenth 
Judicial  District  Court  for  the  parish  of  St.  Mary. 

Afi.fa,  having  been  issued  and  her  property  seized  by  the  sheriff 
of  the-parish  of  Jefferson,  the  surety,  Eliza  Roach,  sued  out  an  injunc- 
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tioD  to  prevent  the  sale  of  her  property,  consisting  of  certain  lots  in 
the  village  of  McDonoghville,  in  the  parish  of  Jefferson,  in  which 
she  is  domiciled. 

The  grounds  of  injunction  are  broadly  stated : 

That  she  has  never  received  any  legal  notification  to  produce  the 
body  of  Thomas  Jenkins. 

That  no  citation  was  ever  served  upon  her  or  any  other  legal  pro- 
ceeding had  against  her;  that  she  never  received  any  legal  notifica- 
tion to  pay  any  sum  of  money ;  that  Jenkins  is  now  in  jail  in  the 
parish  of  St.  Mary,  and  that  the  bond  for  his  appearance  should  be 
canceled,  because  its  conditions  are  complied  with. 

That  the  seizure  is  void. 

The  relator  interposed  a  rule  in  the  District  Court  to  dissolve  the 
injunction,  upon  the  ground  that  the  Judicial  District  Court  for  the 
parish  of  Jefferson  was  without  jurisdiction  to  enjoin  the  execution 
or  declare  null  a  judgment  of  the  District  Court  of  the  parish  of 
St.  Mary. 

Further,  that  the  court  was  without  jurisdiction  to  enjoin  the  execu- 
tion or  declare  the  judgment  null. 

There  is  no  evidence  before  us  that  any  judgment  was  pro- 
nounced. 

The  rule  before  the  court  a  qua  was  discharged. 

The  District  Court  stated  as  reason  for  discharging  the  rule  that,  if 
the  court  is  without  jurisdiction  to  enjoin  the  execution  or  declare 
the  nullity  of  the  judgment,  the  plaintiff  might  show  improper  execu- 
tion on  the  merits,  and  that  certain  allegations  of  the  plaintiff  in  rule 
to  dissolve  the  injunction  were  unsupported  by  needful  proof. 

After  the  court  had  thus  ruled  an  exception  was  filed  setting  forth 
the  same  grounrTs  as  in  the  rule. 

The  respondent  judge,  in  answer  to  the  rule  nisi  issued  by  this 
court  returns  that  the  fl,  fa.  is  a  nullity  for  want  of  notice  of  judg- 
ment; that  the  only  evidence  submitted  on  the  [trial  of  the  rule  to 
dissolve  and  in  support  of  the  plea  to  the  jurisdiction  was  the  writ  of 
fi.  fa,  enjoined,  and  that  there  has  been  no  joinder  and  no  oppor- 
tunity afforded  him  to  determine  the  issues  of  law  and  fact. 

The  case  is  appealable  to  this  court. 

The  relator  propounds  one  question  as  involving  all  the  issues  of 
the  case. 
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Has  the  Twenty- first  Judicial  District  Court  for  the  parish  of  Jef- 
ferson jurisdiction  to  declare  null  a  judgment  pronounced  by  the 
Seventeenth  Judicial  District  Court  for  the  parish  of  St.  Mary,  and 
enjoin  the  execution  of  that  judgment  at  the  instance  of  a  defendant? 

Let  us  see : 

In  the  first  place  the  question  contains  a  petitio  prindpii,  for  it  as- 
sumes as  proven  that  there  is  a  judgment  enjoined,  the  nullity  of 
which  is  sought. 

There  is  no  evidence  before  us  of  any  judgment  whatever. 

The  plaintiff  in  injunction,  Eliza  Roach,  has  assumed  the  responsi- 
bility of  alleging  in  general  terms  that  none  of  the  required  for- 
malities to  obtain  a  judgment  against  her  have  been  observed. 

At  this  stage  of  the  proceedings  the  issue  is  the  existence  vel 
non  of  any  of  the  required  formalities. 

There  are  grounds  alleeed  for  the  injunction  entirely  ultra  the  law 
authorizing  an  injunction,  and  without  the  least  foundation  in  law, 
such  as  that  the  surety  received  no  citation  or  notice. 

If  this  refers  to  a  citation  preceding  the  motion  to  forfeit  the  bond 
the  position  is  absolutely  untenable  and  should  not  be  for  a  moment 
considered,  for  the  law  is  clear  that  no  notice  or  citation  is  required, 
nor  is  the  surety  to  be  notified  to  produce  the  body  of  the  principal, 
further  than  the  call  made  by  the  sheriff  under  the  order  of  the  court, 
on  the  principal  first,  and  afterward  on  the  surety  if  the  principal 
fails  to  answer  when  called. 

If  this  call,  which  is  made  in  court,  is  the  formality  the  defendant 
contends  has  not  been  complied  with,  it  was  indispensable  and  viti- 
ates proceedings  subsequent. 

The  broad  allegation  of  the  petition  for  the  injunction  includes 
non-service  of  any  notice  of  judgment  of  forfeiture. 

In  some  respects  the  grounds  of  injunction  are  not  clearly  defined. 

Sufficient  remains  to  justify  the  ruling  that  the  case  be  heard  on 
the  merits. 

The  allegations  upon  the  face  of  the  papers  suggest  the  unavoid- 
able inference  that  there  was  not  actual  process  to  sustain  a  ft,  fa. 

In  Lawes  et  al.  vs.  Chinn,  4  Martin  N.  S.,  page  388,  this  court  held 
the  injunction  was  a  remedial  writ  against  the  sheriff  to  prevent  an 
immediate  injury  which  could  not  otherwise  be  effectually  warded 
off,  and  the  plaintiff  was  necessarily  cited  to  gainsay  the  allegations 
of  the  party  and  assert  his  rights.  Ex  neceasitate  rei,  it  mustjhave  issued 
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by  the  judge  of  the  parish  in  which  the  execution  was  to  be  carried 
into  effect. 

The  question  received  brief  consideration  in  case  of  Police  Jury  of 
West  Baton  Rouge  vs.  Michel  et  al.,  4  An.  84,  and  in  Hobgood  vs. 
Brown,  2  An.  323. 

The  plea  is  not  that  the  process  is  voidable,  but  that  it  is  void. 

It  would  be  a  hardship  to  compel  a  person  to  repair  to  a  distant 
parish  to  plead  if  a  process  is  absolutely  void. 

The  '  jurisdiction  quoad  the  seizure  does  not  attach  unless  it  is 
predicated  of  process  sufficient  to  give  the  seizure  the  appearance  of 
legal  sanction. 

If  entirely  wanting  in  process,  there  can  be  no  seizure  made  that 
will  divest  the  court  of  the  domicil  and  of  the  situs  of  the  property 
from  arresting  a  void  seizure. 

We  express  no  opinion  with  reference  to  any  of  the  issues,  save  to 
decide  that  the  plaintiff  in  injunction,  having  assumed  the  burden  of 
proving  that  all  proceeding^  are  void,  should  be  heard  in  support  of 
the  allegations. 

The  rule  that  the  execution  of  judgment  belongs  to  the  court  by 
which  the  cause  has  been  tried  remains  unchanged,  and  is  not  en- 
larged by  our  decision  in  this  case. 

We  adhere  to  the  principles  laid  down  in  Arthurs  vs.  Sheriff,  43 
An.  4 16,  from  which  wo  do  not  depart  by  deciding  that  in  proceedings 
entirely  void  a  defendant  is  not  without  remedy  before  the  court  of 
his  domicil. 

That  the  litigation  may  be  abbreviated  and  the  plaintiff  in  injunc- 
tion may  be  enabled  to  avoid  costs  to  a  large  amount,  adding  to  her 
burden  as  security,  we  have  been  led  to  analyse  the  allegations  of 
her  petition  and  to  read  between  the  lines.  We  are  inclined  to  think, 
without  assuming  too  much,  that  ultimately  the  issues  will  reduce 
themselves  to  the  want,  possibly  of  the  service  of  notice  of  judgment, 
or  possibly  as  to  the  effect  of  a  waiver.  In  that  case,  the  District 
Couit  of  St.  Mary  parish  alone  has  jurisdiction. 

It  had  jurisdiction  to  have  the  principal  called  and  his  surety,  and 
to  pronounce  judgment  on  their  default.  That  was  the  condition  of 
the  bond.     The  want  of  notice  of  judgment  is  not  jurisdictional. 

It  is  therefore  ordered  and  decreed  that  the  rule  nisi  be  rescinded, 
and  the  application  herein  be  refused. 
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STATB   op  LOUtSIANA  VS.   JSAN    DUBABBY. 

An  ordinance  within  the  power  delegated  ia  not  illegal. 

Aet  116  of  1888  delegates  to  the  City  Council  the  authority  to  prescribe  by  ordinance 
"the  manner  private  markets  shall  be  kept." 

If  the  power  Is  not  specially  announced,  the  terms  of  the  act  cover  an  implied 
power  in  the  council. 

Under  an  implied  power  the  reasonableness  of  an  ordinance  is  a  judicial  question 
for  the  courts. 

The  records  do  not  disclose  any  evidence  to  show  unreasonableness  of  the  or- 
dinance. 

Without  evidence  establishing  the  unreasonableness  of  the  ordinance  the  court 
will  not  decide  that  It  is  unreasonable,  and  that  the  plan  proposed  by  the  de- 
fendant for  his  market  house  is  reasonable,  and  offers  every  security  for  clean- 
liness and  veutllation. 

The  ordinance  assailed  by  the  defendant  Is  reasonable;  it  Is  not  oppressive,  nor  is 
it  uUra  vires, 

APPEAL  from  the  First  Recorder's  Court  of  the  City  of  New  Or- 
leans.    Whitaker^  J. 


T.  R,  Rozier,  Assistant  City  Attorney,  and  E.  A.  O^Sullivany  City 
Attorney,  for  Plaintiff  and  Appellee. 


W.  J.  Wctguespdck  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Bbeaux,  J.  The  accosed  was  convicted  and  fined  for  violating  an 
ordinance  of  the  City  Council  relating  to  private  markets,  and  from 
the  judgment  condemning  him  he  appeals. 

His  grounds  before  this  court  are  that  the  ordinance  is  unrea- 
sonable, oppressive  and  ultra  vires. 

The  ordinance  assailed  for  illegality  prescribes  that  the  private 
market  shall  measure  10x15  in  superficial  area,  16  feet  in  height  from 
floor  to  ceiling;  that  it  shall  moreover  be  separated  from  the  nearest 
banding  by  a  distance  of  Syi  feet,  and  be  well  ventilate  1;  the  floor 
to  be  of  flagging  or  cement ;  that  the  stalls  and  stands  be  washed  and 
cleaned  daily,  and  kept  in  the  highest  state  of  cleanliness. 

The  defendant  admits  that  his  building  is  less  than  sixteen  feet 
from  floor  to  ceiling;  that  it  is  less  than  three  and  one -half  feet  from 
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the  nearest  building;  that  the  floor  is  of  wood,  and  not  of  flagging 
and  cement. 

The  right  to  keep  private  markets  was  granted  by  the  Legislature, 
and  in  thus  granting  the  right  they  were  subordinated  to  the  police 
power  for  the  maintenance  of  cleanliness  and  salubrity. 

To  the  City  Council  the  power  to  govern  and  regulate  the  private 
markets  was  delegated. 

It  is  not  unreasonable  in  a  city  imperfectly  drained,  located  on  low 
lands  near  marshes  and  swamps,  in  a  warm  climate,  to  adopt  an  or- 
dinance requiring  that  the  building  shall  be  ventilated  and  the  floor 
cemented. 

It  is,  on  the  contrary,  reasonable  to  guard  against  local  causes,  and 
to  be  alert  not  to  expose  a  large  population  in  a  malarious  atmos- 
phere. 

The  defendant  wishes  to  substitute  his  judgment  regarding  these 
market  buildings  to  that  exercised  by  the  public  authorities  in  adopt- 
ing an  ordinance  they  deemed  the  public  health  required. 

Should  we  allow  the  demand,  and  the  defendant  were  to  establish 
a  private  market  such  as  his  interest  or  judgment  suggests,  others 
also  would  doubtless  be  pleased  to  make  a  similar  departure  from  the 
requirement  of  the  ordinance  assailed  by  the  defendant,  and  in  a  short 
time  all  health  ordinances  regulating  these  markets  would  be  de- 
feated and  rendered  useless. 

Such  prostration  of  regulations  for  public  health  can  not  be  thought 
of  for  a  moment. 

The  defendant  argues  that  the  ordinance  operates  oppressively. 

The  ordinance  is  one  ordained  under  a  law  of  necessity. 

In  order  that  an  ordinance  may  be  declared  oppressive  it  must  be 
partial  and  unjust. 

The  ordinance  is  general  and  applies  to  all  who  follow  the  occupa- 
tion followed  by  the  defendant.  They  are  all  subject  to  the  same 
law,  and  required  to  conform  to  the  regulation  imposed  in  public 
interest. 

The  licenses  are  issued  upon  the  condition  that  the  occupation 
shall  be  conducted  in  accordance  with  the  laws  and  ordinances 
adopted  under  proper  authority. 

Nor  can  it  be  said  that  the  ordinance  is  unjust  in  the  sense  that  it 
is  oppressive. 
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The  regulations  of  pnblic  corporations  for  their  police  and  health 
are  obligatory  upon  all  persons  who  are  within  their  aathority,  pro- 
Tided  they  contain  nothing  unauthorized  or  contrary  to  law. 

In  obeying  this  ordinance  the  defendant  will  not  be  subjected  to 
anything  unjust  and  unreasonable. 

Ordinances  to  maintain  the  cleanliness  of  market  places  are  not 
unjust,  but  are  prompted  by  the  highest  regard  for  the  safety  of  the 
community,  and  it  is  only  an  act  of  justice  to  take  precautionary 
measures  to  suppress  anything  that  may  be  hurtful  to  life  or  preju- 
dicial to  health. 

Every  persoQ  owes  a  certain  duty  to  the  public,  and  one  of  these 
duties  require,  that  the  public  shall  not  be  exposed  to  nuisances  of 
any  kind. 

It  was  to  prevent  possible  nuisances  that  the  ordinance  was 
adopted,  and  in  thus  guarding  against  the  possibility  of  a  nuisance 
no  injustice  has  been  committed. 

The  position  of  the  defendant  that  the  ordinance  is  ultra  the  au- 
thority of  the  council  is  equally  as  untenable. 

The  question  suggests  itself,  why  was  the  law  No.  116  of  1888 
enacted  if  it  does  not  g^ant  additional  authority  to  the  council? 

Prior  to  its  enactment  the  police  power  of  the  council  was  sufOi- 
cient  to  enact  all  proper  regulations  falling  under  that  power,  under 
the  terms  of  the  charter. 

If  it  did  not  delegate  aathority  to  the  council  to  adopt  the  ordi- 
nance assailed,  the  act  added  nothing  to  previously  existing  au- 
thority. 

We  do  not  so  interpret  the  act. 

The  legislative  will  is  obvious  and  expressed  with  clearness  suffi- 
cient not  to  be  misunderstood. 

By  the  terms  of  the  statute  the  City  Council  is  authorized  to  adopt 
such  ordinances  for  the  government  and  regulation  of  private  markets 
as  they  in  their  discretion  may  deem  proper,  and  they  *'  may  pre- 
scribe by  ordinance  the  manner  in  which  such  private  markets  shall 
be  kept." 

This  covers  the  authority  to  adopt  such  ordinances  as  will  maintain 
proper  cleanliness  and  secure  sufficient  ventilation. 

The  least  negligence  may  be  hurtful  and  affect  the  public ;  the  in- 
jury possible  being  common  to  all  the  ordinance  is  reasonable,  not 
oppressive  and  not  ultra  vires. 
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When  properly  regnlated  and  conducted  with  due  reg^ard  to  clean- 
liness, defendant's  trade  is  not  an  offensive  trade,  and  is  as  legiti- 
mate as  any  other  business,  but  this  lawful  and  necessary  occupation 
must  be  exercised  under  proper  regulations  to  protect  the  public. 

Moreover,  there  is  no  evidence  of  record  showing  that  the  ordi- 
nance is  unreasonable. 

Without  any  testimony  whatever  before  us  upon  the  subject, 
we  will  not  assume  that  the  ordinance  assailed  is  unreasonable. 

Without  any  evidence  to  prove  its  unceasonableness  the  illegality 
on  that  ground  can  not  be  established. 

The  occupation  being  legitimate  in  every  respect,  highly  useful  as 
well  as  indispensable,  we  have  heretofore  held  that  it  should  not,  for 
that  reason,  be  subjected  to  needless  restrictions. 

We  will  not  extend  the  scope  of  that  decision  so  as  to  relieve  them 
from  the  necessity  of  closely  and  actively  observing  every  ordinance 
enacted  under  the  statutes  to  protect  against  the  least  negligence 
that  may  be  hurtful  and  affect  the  public. 

The  judgment  appealed  from  is  affirmed  at  appellant's  costs. 


No.  11,288. 
Henby  Caspar  vs.  J.  Q.  Pbosdamb. 

Under  the  general  issue  in  a  suit  for  damages  for  injury  to  feeling  and  humiliation 
caused  by  an  assault  by  the  defendant  on  the  plaintiff,  and  by  the  use  of  oppro- 
brious epithets  by  the  former,  oTldence  of  irritation  and  provocation  was 
admissible  in  mitigation  of  damages,  but  was  not  admissible  to  defeat  the 
action. 

When  the  clear  right  of  a  person  is  invaded,  he  must  be  entitled  to  an  action 
against  the  party  who  inflicted  the  injury. 

^ssaultiDg  a  person  and  denouncing  him  in  the  presence  of  bystanders  in  a  court 
building,  in  the  presence  of  officers  of  the  court  as  a  thief,  and  as  having  robbed 
the  party  denouncing  him,  and  his  threats  to  cowhide  the  person,  are  indigni- 
ties and  insults  actionable  in  themselves,  without  reference  to  character  or 
reputation. 

Even  if  a  person  has  a  bad  character  he  has  a  right  to  be  let  alone,  and  to  immunity 
from  personal  attacks. 

Even  if  he  has  no  reputation,  he  should  not  be  denounced  as  a  thi^f  if  he  is  not  a 
thief. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 

M(n8e  <&  Ckihn  for  Plaintiff  and  Appellant. 
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Dinkelspiel  A  Hart  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  plaintiff,  a  young  man,  was  the  patentee  of  a  col- 
lar and  cuff  rack,  used  for  advertising  purposes,  by  placing  the  ad- 
vertisement in  the  rack. 

He  contracted  in  writing  with  the  defendant  to  place  his  adver- 
tisement in  his  racks  and  put  them  in  a  stated  number  of  shaving 
saloons  and  billiard  halls  in  the  city  of  New  Orleans. 

No  particular  names  or  places  where  he  was  to  place  his  racks 
containing  defendant's  advertisement  were  mentioned  in  the  con- 
tract. 

The  defendant  having  refused  to  pay  the  balance  due  to  the  plain- 
tiff under  the  terms  of  the  contract,  the  plaintiff  brought  suit  against 
him  before  the  First  Oity  Oourt  for  the  amount  he  claimed. 

At  the  first  fixing  ef  the  case  for  trial  it  was  not  tried. 

Imnaediately  after  the  continuance,  as  plaintiff  was  leaving  the 
court  room,  he  passed  the  defendant,  who  called  upon  him  to  stop, 
at  the  same  time  said  that  he  wished  to  see  him. 

Walking  together  to  the  hall  of  the  court  building,  the  defendant, 
between  his  two  friends  who  were  standing  near,  pressed  the  plain- 
tiff ag^nst  the  wall  and  assaulted  him ;  put  his  hand  upon  him  in  a 
fit  of  anger. 

The  defendant,  Prosdame,  at  the  time,  uttered  words  abusive,  vi- 
tuperative and  insulting,  and  charged  the  plaintiff,  Caspar,  with 
having  violated  his  contract ;  with  having  robbed  him  of  his  money ; 
with  being  a  thief,  and  threatened  to  cowhide  him. 

A  short  time  after  the  occurrence  the  plaintiff  called  at  the  office 
of  one  of  the  witnesses,  who  testified  that  he  was  quite  excited  and 
began  crying. 

The  petition  alleges  that  defendant's  conduct  was  malicious,  for 
the  purpose  of  injuring  petitioner,  and  prevent  him  from  prosecuting 
his  case  against  the  defendant,  and  for  the  further  purpose  of  hu- 
miliating and  insulting  him. 

Prior  to  the  date  of  the  insult  it  had  been  the  intention  ol|  the 
plaintiff  to  leave  the  city. 

After  he  had  been  thus  treated  he  determined  to  remain,  and  at  his 
instance  his  case  against  the  defendant  was  set  for  trial. 
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After  the  testimony  had  been  heard  on  the  trial,  the  court  pro- 
nounced judgment  in  his  favor. 

The  defendant,  without  availing  himself  of  the  right  of  appeal, 
paid  the  judgment. 

The  judgment  sustained  Caspar's  interpretation  of  the  contract. 

The  plaintiff  subsequently  brought  suit  and  prayed  for  actual,  puni- 
tory and  exemplary  damages  in  the  sum  of  $5000. 

The  defendant  pleaded  a  general  denial. 

The  judgment  of  the  ccurt  a  qua  rejected  plaintiff's  demand. 

The  court  admitted  testimony  which  was  offered  to  prove  irritation 
and  provocation. 

The  court  admitted  it  and  limited  its  effect  to  the  mitigation  of 
damages,  and  decided  that  it  was  not  admissible  under  the  general 
issue  to  prove  irritation  and  provocation. 

To  the  ruling  a  bill  of  exception  was  reserved  by  plaintiff. 

The  testimony  offered  to  prove  provocation  and  cause  of  irritation 
consisted  of  verbal  conditions  superadded  to  the  written  contract, 
the  defendant  contends. 

The  only  evidence  upon  the  subject  is  that  of  the  plaintiff  and  of 
the  defendant;  one  asserts  that  there  was  additional  stipulation,  the 
other  denies. 

The  evidence  was  admissible  in  mitigation,  and  was  properly  ad- 
mitted with  the  restriction  made.     Hitchcock  ve.  North,  5  R.  328. 

There  was  no  testimony  offered  of  character  or  reputation  of  the 
plaintiff. 

The  plaintiff  claims  damages  for  injury  to  hia  feelings  and  for  the 
humiliation  to  which  he  has  been  subjected. 

No  claim  is  made  for  injury  to  his  character  or  reputation. 

Our  first  impressions  were  that  the  restricted  character  of  the  de- 
mand left  no  ground  for  damages,  acd  that  the  cause  of  action 
alleged  was  not  per  se  actionable ;  that  character  and  reputation  are 
requisites  to  be  considered  in  suits  of  this  nature. 

Upon  further  consideration  and  examination  of  authorities  we 
conclude  that  they  are  not  always  indispensable. 

If  a  person  has  no  character,  or  even  a  bad  character,  he  has  a 
right  to  be  let  alone;  to  immunity  from  personal  attacks  and  as- 
saults. 

It  is  a  personal  right,  independent  of  character. 

If  made  without  sufficient  provocation  the  assault  is  grievous  and 
wanton,  and  the  lack  of  character  of  the  person  assaulted  is  not  a 
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Bnfficient  defense  or  justiflcation  of  the  act,  although  it  may  be  a  fact 
considered  in  mitigation  of  damages. 

Damages  in  the  case  of  assault  indade  ^the  humiliation  and  the 
mental  and  bodily  suffering. 

Relative  to  reputation,  as  an  indispensable  element^of  damages  in 
cases  of  the  character  of  the  one  at  bar. 

The  person  may  be  an  entire  stranger;  still,  he  certainly  has  a  right 
of  action  to  protect  himself  from  the  charge  of  having  committed 
larceny,  if  he  is  entirely  innocent. 

A  man  of  a  reputation  not  good,  may  have  that  said  of  him  which  is 
untrue,  and  thereby  subjected  to  wrong. 

The  merest  vagabond  should  not  be  denounced  as  a  thief  if  he  is 
not. 

He  would  only  be  without  right  of  action  if  the  charge  be  true. 

If  it  be  untrue,  it  would  be  a  sad  condition  to  let  him  remain  rem- 
ediless on  account  of  reports,  true  or  false,  not  having  the  least 
bearing  upon  the  offence  charged. 

The  assault  and  the  words  charged  as  having  been  uttered  are 
proven. 

The  character  of  the  occurrence  was  aggravated  by  the  time  and 
place  at  which  the  indignity  and  insult  were  oflPered. 

It  was  at  the  court  building,  in  the  presence  of  ofQeers  of  the  court, 
and  immediately  after  the  case,  by  agreement  of  counsel,  had  been 
postponed  to  another  day. 

In  Mohrman  vs.  Ohse,  17  An.  64,  the  court  held  that  the  words 
were  slanderous  (the  defendant  was  denounced  as  a  thief) ,  and  from 
the  nature  of  the  epithets  used  and  the  place  where  uttered  the  evi- 
dent purpose  was  to  destroy  confidence  in  the  person  slandered. 

In  the  case  at  bar  loss  and  impairment  of  confidence  are  not 
issues. 

The  humiliation  and  the  wrong  are,  and  the  place  and  circum- 
stances add  to  the  injury  inflicted. 

An  assault  was  committed.  The  plaintiff  was  without  cause 
charged  with  a  crime. 

The  defendant  therefore  owes  damages  which  must  be  assessed 
with  reference  to  the  testimony  admitted  in  mitigation  of  damages. 

<<  Damages  may  be  assessed  without  calculating  altogether  on  the 
pecuniary  loss  or  the  privation  of  pecuniary  gain  to  the  party.     * 
*      *      In  the  assessment  of  damages  under  this  rule,  as  well  as 
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in  cases  of  offences  and  quasi  offences,  much  discretion  mast  be  left 
to  the  judge."     R.  0.  0.  1934. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  and  decreed,  that  plaintiff  have  judgment  against  the  de- 
fendant for  the  sum  of  $500,  with  interest  from  date  of  judgment,  and 
that  the  defendant  pay  the  costs  of  both  courts. 


No.  10,652. 
State  of  Louisiana  vs.  Maurice  J.  Habt. 

1.  It  appearing  that  constitutional  bonds  which  had  been  prepared  by  the  proper 
officers  appointed  by  law  for  that  purpose,  possessing  all  the  indicia  of  genuine 
bonds  of  the  State,  had  been  deliyered  into  the  custody  of  the  State  Treasurer 
for  the  purpose  of  making  an  exchange  thereof  for  consolidated  bondjs  of  the 
State,  in  pursuance  of  the  proYisIons  of  the  Constitution  and  law,  and  that  the 
said  Treasurer  had  fraudulently  and  illegally  entered  in  the  blank  spaces  or 
shields  upon  said  constitutional  bonds  numbers  purporting  to  indicate  the 
numbers  of  the  consolidated  bond  surrendered  in  exchange  therefor,  and  that 
he  had  subsequently  and  surreptitiously  issued  and  placed  same  into  circula- 
tion as  bona  fide  and  genuine  obligations  of  the  State,  same  are  fatally  stricken 
with  absolute  nullity  in  their  inception,  and  antecedent  to  their  issuance,  and 
being  placed  in  circulation  as  unconditional  promises  of  the  sovereign  to  pay. 

2.  Such  paper  is  yoid  In  the  hands  of  any  holder,  as  it  is  the  settled  rule  of  the  law 
merchant  that  when  it  is  shown  that  the  Instrument  was  glyen  for  a  considera- 
tion which,  by  statute,  is  declared  void,  the  original  taint  follow?  it,  and  It  Is 
Toid  in  the  hands  of  every  holder,  however  innocent,  and  that  no  party  can 
enforce  a  negotiable  instrument  if  it  be  not  genuine  or  If  it  be  executed  by  a 
party  incapable  of  entering  into  the  contract  in  which  it  was  given. 

a.  But  the  rule  of  law  is,  as  established  by  the  weight  and  current  of  authority, 
as  well  as  the  law  merchant,  that  the  fraud  which  shifts  the  burden  of  proof 
upon  the  holder  to  establish  the  bonafidee'ot  his  acquisition  must  be  in  the  con- 
sideration or  the  representations  used  in  obtaining  the  execution  of  the  in- 
strument, and  not  in  the  after  breach  of  trust  in  diverting  it  from  the  uses  for 
which  it  wa4  intended. 

4.  In  order  to  constitute  a  valid  security,  any  bond  or  negotiable  obligation  of  the 
State  must  be  issued  on  authority  of  the  Constitution  and  statute  law  of  the 
State;  and  the  powers  and  duties  of  officers  and  agents  of  the  Government, 
whether  Federal  or  State,  i»re  defined  by  statute,  which  is  notice  to  the  world 
of  the  limitations  that  are  placed  upon  their  authority. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J, 
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If.  J*.  Ounninghamj  Attorney  General,  and  Walter  H.  Rogers  for 
Plaintiff  and  Appellee : 

The  State  may  not  be  sued  in  reconvention  without  her  consent. 

Forged  instruments  convey  no  title.  State  bonds  are  not  negotiable  instruments 
in  the  sense  of  the  law  merchant.  To  so  denominate  them  is  an  abuse  of  their 
true  character  and  purpose. 

The  government  does  not  undertake  to  guarantee  to  any  person  the  fidelity  of  the 
officers  and  agents  It  employs. 

This  action  is  similar  to  the  case  of  the  State  of  Louisiana  vs.  Laura  Gaines,  No 
10,619  of  the  docket  of  this  court,  now  pending  on  rehearing. 

As  to  the  character  of  the  bonds  (constitutional,  issued  under  the  terms  of  Act  121 
of  1880}  the  facts  are  identical.  The  State  found  some  $64,000  of  these  bonds  in 
the  possession  of  the  defendant,  caused  them  to  be  sequestered,  and  they  are 
now  in  the  hands  of  the,  sheriff.  The  case  was  tried  in  the  District  Court  be- 
fore a  jury  and  there  was  a  verdict  for  plaintiff  and  judgment  accordingly. 


Farravj  Jonas  &  KruUschnitt  for  Defendant  and  Appellant : 

1.  Under  Act  121  of  1880,  p.  164  of  the  Acts  of  that  year,  bonds  of  the  State,  perfect 
in  every  respect  and  ready  to  be  issued,  were  delivered  to  the  Treasurer  of  the 
State  of  Louisiana,  who  had  the  power,  without  the  concurrence,  knowledge 
or  consent  of  any  other  official  whomsoever,  to  issue  such  bonds  in  exchange 
for  consolidated  bonds  of  the  State  of  Louisiana,  and  the  law  provided  for  no 
record  whatsoever  to  be  kept  in  the  Treasurer's  office  of  the  fact  of  any  ex- 
change of  bonds,  nor  did  it  require  the  performance  of  any  formalities  of  any 
kind  whatsoever  in  reference  to  such  issue,  save  the  trifling  one  of  iden- 
tifying the  new  bond  with  the  old  one  for  which  It  was  exchanged,  by  placing 
a  number  upon  the  new  bond  the  same  as  the  one  on  the  bond  for  which  it  was 
given  in  exchange. 

-2,  When  a  State  enters  the  markets  of  the  world  to  borrow  money  or  to  pay  her 
debts  in  bonds  or  commercial  paper  of  any  form  transferable  by  endorsement 
or  delivery,  she  becomes  subject  to  the  s&me  rules  of  the  law  merchant  that  af- 
fect or  operate  on  private  persons  dealing  In  the  same  class  of  paper,  by  which 
rules  any  'Mnnocent  holder  before  maturity"  is  exempt  from  Inquiry  into  the 
circumstances  underwhich  the  obligation  was  first  put  into  circulation.  Floyd 
Acceptance,  7  Wall.  675 ;  Cooke  vs.  United  States,  91 U.  6. 396 ;  Murray  vs.  Charles- 
ton, 96  U.  S.  445;  Louisiana  vs.  Jumel,  107  U.S.  740;  United  States  vs.  Bank  of 
Metropolis,  16  Pet.  392;  United  States  vs.  State  Bank,  96  U.  S.  80;  Morgan  vs. 
United  States,  113  U.  S.  483. 

3.  When  commercial  paper  is  signed  by  one  person  purporting  to  bind  another, 
the  holder  must,  at  his  peril,  see  that  the  authority  to  issue  the  paper  exists, 
but  if  the  authority  does  exist,  he  is  not  bound  to  Inquire  whether  or  not  It  has 
been  properly  exercised. 

4,  The  bonds  in  this  case  having  been  Issued  by  the  officer  authorized  by  law  to 
issue  them,  and  in  manner  and  form  required  by  law,  are  in  the  hands  of  any 
bona  fide  holder  for  value  valid  and  legal  obligations  of  the  State,  even  though 
fraudulently  issued  by  the  Treasurer.  The  power  to  issue  existed,  however 
wrongful  its  exercise  may  have  been.  The  holder  was  bound  to  see  that  the 
power  existed;  he  was  not  bound  to  see  that  it  was  properly  exercised. 
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5.  £yen  if  it  be  assumed  that  the  State  can  repudiate  these  obUgatlons,  by  show- 
ing that  the  Treasurer  issued  the  bonds  fraudulently,  and  for  a  different  pur- 
pose than  that  prescribed  by  the  Constitution  and  the  Act  of  1880,  nevertheless 
plaintiff  is  entitled  to  recover  a  most  only  $81,000  of  bonds  out  of  the  $54,000 
sued  for,  because  no  evidence  whatever  is  produced  tending  to  show  therest  of 
the  bonds  to  liave  been  fraudulently  issued  by  the  Treasurer. 

6.  Defendant  is  a  bona  fide  holder,  for  value,  of  these  bonds,  acquired  by  him  be- 
fore maturity,  unaffected  by  any  knowledge  of  the  frauds  of  the  State  Treas- 
urer, and  in  his  hands  they  are  valid  obligations  of  the  State. 

7.  The  State  is  not  authorized  in  law  or  in  equity  to  Invoke  Judicial  process  to 
wrest  from  the  hands  of  her  apparent  creditor  the  sole  evidence  of  the  latter's 
claim  against  her. 


The  opinio Q  of  the  court  was  delivered  by 

W ATKINS,  J.  Claim  .is  made  of  the  defendant  for  the  restitution  to 
the  State  treasury  of  the  aggregate  amount  of  sixty  one  thousand 
dollars  of  alleged  fraudulently  issued  and  illegal  constitutional  bonds 
of  the  State  of  Louisiana,  of  the  denomination  of  one  thousand  dol- 
lars and  five  hundred  dollars  respectively,  on  the  substantial  aver- 
ment that  all  legal  and  valid  bonds  of  the  State  are  by  law  entrusted 
to  the  care  and  custody  of  the  State  Treasurer  for  safe  keeping,  and 
that,  in  violation  of  his  trust,  one  E.  A.  Burke,  Treasurer,  did  ille- 
gally and  fraudulently  embezzle  and  convert  to  his  own  use,  $71,000 
of  certain  constitutional  bonds,  taking  same  from  the  treasury  of  the 
State  and  placing  them  in  the  hands  of  the  defendant  and  other  per- 
sons, from  whom  he  obtained  large  sums  of  money  thereon. 

More  specifically  stated,  the  averments  of  the  State's  petition  are,, 
that  in  pursuance  of  the  constitutional  debt  ordinance,  the  issuance 
of  certain  bonds,  known  as  constitutional  bonds,  was  authorized, 
and  outstanding  bonds  of  the  State,  known  as  consolidated  bonds,  were 
permitted  to  be  given  in  exchange  therefor,  at  75  per  centum  of  their 
face  value. 

That  the^State  caused  $7,000,000  of  such  constitutional  bonds  to  be 
engraved ;  and  of  those  bonds  the  Auditor  and  Treasurer  presented 
to  the  Governor  for  his  signature  $621,000,  and  he  signed  same,  and 
caused  the  great  seal  of  the  State  to  be  thereto  afOized ;  and,  when 
thus  completed  and  perfected,  same  were  turned  over  to  E.  A. 
Burke,  Treasurer,  for  the  purpose  of  consummating  an  exchange 
thereof  for  consolidated  bonds. 
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That  c<maoUdated  bonds  amoantmg  only  to  the  sum  of  $290,200  were 
offered  for  exchange  and  etotually  surrendered  and  exchanged ;  and 
for  which  there  were  actually  given  in  exchange  congtituHonal  bonds 
to  the  amonnt  of  $217,600;  and  that  hey<md  that  sum  <<  there  has  been 
no  legal  and  proper  isnte  of  9aid  6oncIa." 

That  the  said  constUv^ional  bonds  were,  by  law,  entrusted  to  the 
care  and  custody  of  the  State  Treasurer,  and  same  can  only  be  iaeiLed 
or  used  by  him  in  lawful  and  proper  exchange  for  consolidated  bonds 
in  the  manner  aforesaid. 

That,  notwithstanding  such  legal  impediments,  said  Burke,  Treas- 
urer, *<did  illegally  and  fraudulently  embezzle  and  convert  to  his 
own  use  $71,000  of  said  constitutional  bonds,  taking  same  out  of  the 
treasury  of  the  State  and  placing  them,  after  fraudulently  numbering 
theniy  in  possession  of  divers  persons,  and  among  them  M.  J.  Hart, 
and  obtained  large  sums  of  money  therefor,  said  Burke  receiving  a 
large  portion  of  the  money  obtained. 

''That  said  bonds  are  the  property  of  the  State  of  Louisiana,  and 
represent,  in  value,  the  sum  of  $71,000,  as  well  as  (being)  the  evi- 
dence of  the  fact  that  $100,000  of  valid  consolidated  bonds  have 
been  paid  and  destroyed. 

'*  That  the  interest  at  the  rate  of  4  per  cent,  per  annum,  from  Jan- 
uary 1,  1880,  has  been  paid  on  said  fraudulent  bonds,  and  collected 
from  the  State,  which  sum,  together  with  said  fraudulent  bonds, 
should  be  returned  to  the  State. 

'<  That  Burke  thus  delivered  to  the  defendant  $61,000  of  said  fraud- 
ulent constitutional  bonds,  which  are  represented  by  certain  speci- 
fied numbers,  forty- four  of  which  are  alleged  to  be  of  the  denomina- 
tion of  one  thousand  dollars  each,  and  thirty -two  of  them  of  the 
denomination  of  five  hundred  dollars  each. 

''  That  said  bonds  had  been  pledged  by  Hart  to  various  banks  of  the 
city  of  New  Orleans, ''  but  since  the  first  day  of  September,  1890,  at 
the  call  of  the  banks,  he  has  retaken  possession  of  said  bonds,  and 
same  are  now  in  his  custody  and  control. 

*'  That  the  bonds  should  be  returned  to  the  State  treasury,  where,  as 
the  property  of  the  State,  they  of  right  belong." 

The  prayer  of  the  petition  is  for  the  maintenance  of  the  sequestra- 
tion of  the  bonds,  and  for  judgment  condemning  defendant  to  return 
the  bonds  and  interest  to  the  State  treasury. 
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'-'  Prefaced  by  a  general  denial,  defendant's  answer  is  that,  at  date  of 
institntion  of  this  snit  he  was  in  possession  of  seventy  constitational 
bonds,  being  in  part  the  bonds  described  in  plaintiff's  petition.  It 
then  gives  a  description  and  an  enumeration  of  the  bonds  in  his 
possession,  which  inclades  all  of  the  five  handred  dollar  bonds,  and 
thirty-eight  of  the  one-thousand  dollar  bonds  mentioned  and  de- 
scribed in  plaintiff's  petition — only  omitting  from  the  list  the  one 
thousand  dollars  bonds  bearing  the  numbers  248,  244,  245,  246,  247 
and  248,  agg^gating  in  amount  $6000. 

It  avers  that  defendant  acquired  said  bonds  in  due  course  of  busi- 
ness, before  their  maturity  in  good  faith,  and  for  a  full  and  valuable 
consideration.  That  same  were  and  are  negotiable  instruments,  and 
he  can  not  be,  in  any  manner,  affected  by  any  defects  of  title  in  any 
one  from  whom  he  acquired  same. 

It  then  proceeds  to  specify  in  detail  the  time,  manner  and  circum- 
stances under  which  he  acquired  same,  a  fair  summary  of  which  is, 
that  during  the  winter  and  spring  of  1888  he  made  to  E.  A.  Burke 
sundry  loans  of  money,  aggregating  $60,000  in  amount,  and  for  which 
loans  Burke  executed  his  demand  notes,  payable  to  defendant's 
order,  to  which  said  bonds,  in  similar  amounts,  were  attached  as 
collateral  security ;  and  that  same  were  discounted  at  market  rates 
prevailing  at  the  time. 

The  answer  further  represents  that  the  effort  on  the  part  of  the 
State  to  recover  the  bonds  is  an  attempt  to  impair  the  obligation  of 
protected  contracts  existing  between  him  and  the  State,  and  to  di- 
vest him  of  his  vested  rights  of  property  therein,  in  violation  of  the 
State  and  Federal  Constitutions. 

In  reconvention,  the  defendant  prays  for  the  recognition  of  the 
bonds  in  suit  as  legal  and  valid  obligations  of  the  State,  entitling  him 
to  hold  and  retain  same  in  his  possession  in  pledge  to  secure  the 
amount  of  his  loans  to  Burke,  with  interest  and  cost. 

On  the  issues  thus  stated,  the  cause  went  to  trial  before  a  jury,  and 
a  verdict  was  rendered  in  favor  of  the  State  for  the  restitution  of  the 
bonds  named  without  interest,  and  thereupon  judgment  was  ren- 
dered accordingly  against  the  defendant,  commanding  him  to  return 
same — ^rejecting  and  disallowing  the  State's  demand  for  interest,  and 
the  defendant's  reconventional  demai^d. 

After  making  an  unsuccessful  effort  to  obtain  a  new  trial,  defend- 
ant obtained  and  prosecutes  this  appeal ;  and,  as  this  plaintiff  has 
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made  no  answer  to  this  appeal,  requesting  any  amendment  of  the 
judgment  appealed  from,  the  qaestions  for  consideration  are  limited 
to  two,  viz. : 

First — ^Whether  the  oongtUuticnal  bonds  in  controversy  were 
fraudulent  and  illegal  in  their  inception  and  issuance,  thus  entitling 
the  State  to  judgment  declaring  same  absolutely  null  and  void. 

Second — ^Whether,  in  any  court,  the  defendant  is  entitled  to  take 
judgment  against  the  Slate,  upon  his  reconvention  demand — there 
being  invoked  no  enabling  statute  authorizing  him  to  sue  the  State. 

In  the  petition  of  the  State  the  issue  is  squarely  made  that  the 
constitutional  bonds  sued  for  were  absolutely  illegal  and  void  in 
their  inception — ^the  specific  averment  being,  that  they  were  en- 
trusted to  the  custody  and  safe  keeping  of  the  Treasurer,  for  issu- 
ance in  exchange  for  consolidated  bonds,  in  pursuance  of  the  con- 
stitutional debt  ordinance ;  the  same  having  been  engraved,  signed 
and  sealed,  previously,  as  directed  by  a  special  statute,  as  contem- 
plated by  said  ordinance. 

The  further  specific  averment  of  the  petition  is,  that  there  were 
$620,000,  in  amount,  of  bonds  thus  prepared  and  turned  over  to  the 
Treasurer  for  purposes  of  exchange,  but  only  two  hundred  and  ninety 
thousand  two  hundred  dollars  of  consolidated  bonds  were  surrendered 
in  exchange,  and  for  which  only  two  hundred  and  seventeen  tJums' 
and  six  hundred  dollars  of  constitutional  bonds  were  issued  legally 
and  given  in  exchange;  and  ''that  beyond  that  sum  there  has 
been  no  legal  and  proper  issue  of  bonds. ^^ 

That  notwithstanding  said  constitutional  bonds  had  only  been  en- 
trusted to  said  Treasurer  for  the  single  purpose  of  effecting  the 
exchange  aforesaid,  and  same  could  only  be  issued,  or  used  by  him 
in  making  a  lawful  exchange,  said  Treasurer  ''  did  illegally  and 
fraudulently  embezzle  and  convert  to  his  own  use  $71,000  of  said 
constitutional  bonds,  taking  same  out  of  the  treasury  of  the  State, 
and  placing  them  in  the  possession  of  divers  persons,  and  among 
them  M.  J.  Hart  (the  defendant) ,  and  obtained  large  sums  of  money 
therefor,  said  Burke  (Treasurer)  receiving  a  large  portion  of  the 
money  obtained." 

That  is  to  say,  that  whilst  the  ^bonds  in  question  were  perfect  in 
form  and  possessed  of  all  the  indicia  of  legal  and  valid  constitutional 
bonds,  yet  they  were  only  entrusted  to  the  State  Treasurer  for  the 
purpose  of  exchanging  them  for  consolidated  bonds,  and  that  the 
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TreaBnrer  embezzled  them  and  put  them  in  circulation  fraudulently 
and  surreptitiously,  without  any  constitutional  bonds  having  been  re- 
ceived in  exchange  therefor — that  is  to  say,  without  consideration. 

In  the  petition  it  is  further  alleged  that  upon  the  face  of  each  one 
of  said  constitutional  bonds  there  are  two  spaces  or  shields  left 
blank  when  same  were  delivered  into  the  custody  and  possession  of 
the  Treasurer,  same  being  intended  by  the  terms  of  the  statute  in 
question  for  the  number  of  the  consolidated  bond  surrendered  to  be 
placed  in  one,  and  the  number  of  the  constitutional  bond  issued  in 
exchange  therefor  to  be  placed  in  the  other,  and  that  said  Burke, 
Treasurer,  falsely  and  fraudulently  forged  the  numbers  in  the  said 
constitutional  bonds  that  he  embezzled,  in  order  to  give  them  the 
appearance  of  having  been  validly  and  legally  issued  in  exchange  for 
consolidated  bonds,  when  in  fact  they  were  not. 

On  the  trial  the  validity  of  the  bonds  at  date  of  their  issuance  was 
the  question  principally  mooted,  and  with  regard  to  which  a  large 
amount  of  evidence  was  taken. 

In  the  brief  of  the  Attorney  General  is  given  a  full  and  complete 
r6sum6  of  this  evidence,  aod  we  have  embodied  it  as  the  most 
accurate  way  of  conveying  an  idea  of  it. 

It  is  as  follows : 

CONSTITUTIONAL  BONDS  HKLD  BY  M.  J.  HAKT,  AND  NOW  IN  POSSESSION  OF  THE 
SHERIFF  UNT>ER  WRIT  OF  SEQUESTRATION. 

Coustitutional  Bond.    Purporting  to  have  been 

No.  1»9  for  $1000 Exchanged  for  C.  B.  1751 Pledged  by  Hart  toGerma- 

(No  such  bond  was  ever   ex-       nla  Savings  Bank.  ' 

changed.) 
Purporting  to  have  been 
No.  196  for  $1000 Exchanged  for  C.  B.  261       Pledged  by  Hart  to  Union 

(No  such  bond  was  ever   ex-       National  Bank. 

changed.) 
Purporting  to  have  been 
No.  201  for  $1000  Exchanged  for  C.  B.  6606  Pledged  by  Hart  to  Bank 

This  bond  5606   was  delivered       of  Commerce. 

for  exchange  to  E.  A.  Burke  by 

First  National  Bank  of  Baton 

Bouge.  July  6,   188<i,   together 

with  other  bonds  and  constitu- 
tional bonds  given  in  ex- 
change.   It  was  not  destroyed. 

It  was  pledged  by  M.  J.  Hart  to 

Henry    Bier,    December,    1885, 

with    No.  13  coupon.    Coupon 

No.  23  was  with  Oockerton  in 

August,  1886,  and  it  is  now  held 

by  Nathan  Simmons 
Purporting  to  have  been 
No.  203  for  $1000 Exchanged  for  C.  B.  3434  Pledged  by  Hart  to  Bank 

This  bond  was  exchanged  by       of  Commerce. 

Citizens  Bank  in  1880  and  de- 
stroyed May  6, 1882. 
Purporting  to  have  been 

No.  204  for  $1000 Exchanged  for  3435  C.  B. 

Do.  as  above  No.  20.S 
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Purporting  to  bare  been 

No.  a06  for  $1000 Exchanged  for  C.  B.  8486 Pledged  by  Hart  to  Bank  of 

Do.  aa  above  No.  203  Commeroe. 

Purporting  to  hare  been 

No.  207  for  $1000 Exchanged  for  0.  B.  7487 Pledged  by  Hart  to  Hlber- 

(No  SQch  bond  was  ever  ex-       nia  National  Bank, 
changed.) 
Purporting  to  have  been 

No.  209  for  $1000 Exchanged  for  0.  B.  7777 Pledged  by  Hart  to  Bank  of 

(ThiH  bond  was  exchanged  by       Oommerce. 
Hill,  Garten  &    Co.,  of    New 
York,  In   1880,  and   destroyed 
May  6, 1882.) 
Purporting  to  have  been 

No.  210  for  $1000 Exchanged  for  C.  B.  5238 Pledged  by  Hart  to  Bank  of 

(This  bond  was  exchanged  by       Oommerce. 
BtaufTer  ft   Macready    In   1880, 
and  destroyed  May  6, 1882.) 

Constitutional  Bond.    Purporting  to  have  been 

No.  211  for  $1000 Exchanged  for  C.  B.  9188 Pledged  by  Hart  to  Hiber- 

CThis  bond  was  exchanged  by       nia  National  Bank. 
G.  Townsend  in  1880  and  de- 
stroyed May  6, 1882.) 
Purporting  to  have  been 

No.  212  for  $1000 Exchanged  for  C.  B.  6539 Pledged  by  Hart  to  Bank  of 

(This  bond  was  exchanged  by       Commerce. 
G.  Townsend  in  1880  and  de- 
stroyed May  6, 1882.) 
Purporting  to  have  been 

No.  218  for  $1000 Exchanged  for  C.  B.  7513 Pledged  by  Hart  to  Hiber- 

(This  bond  was  exchanged  by       nia  National  Bank. 
G.  Townsend  in  1880  and  de- 
stroyed May  6,  18S2.) 
Purporting  to  have  been 

No.  214  for  $1000 Exchanged  for  C.  B.  2488 Pledged  by  Hart  to  Bank  of 

(This  bond  was  exchanged  by       Commerce. 
G.  Townsend  In  1880  and  de- 
stroyed May  6, 1882.) 
Purporting  to  have  been 

No.  216  for  $1000 Exchanged  for  C  B  4151 Pledged  by  Hart  to  Hlber- 

(This  bond  exchanged  by  Wm.       nia  National  Bank. 
Grant  in  1880  and  destroyed  on 
May  6, 1882.) 
Purporting  to  have  been 

No.  216  for  $1000 Exchanged  for  C.  B  7892 Pledged  by  Hart  to  Hiber- 

(This  bond  exchanged  by  Wm.       nia  National  Bank. 
Grant  as  above*  and  destroyed 
May  6, 1882.) 
Purporting  to  have  been 

No.  217  for  $1000 Exchanged  for  C.  B,  4411 Pledged  by  Hart  to  Hiber- 

(This bond  exchanged  by  Stauf-       ma  National  Bank, 
fer  AMacready  in  1880  and  de- 
stroyed May  6, 1882  ) 
Purporting  to  have  been 

No.  218  for  $1000 Exchanged  for  O.  B  5238  Pledged  by  Hart  to  Hiber- 

(Thisbond  exchanged  by  Stauf-       nia  National  Bank. 
ferftMacroady  In  1880  and  de- 
stroyed May  6, 1882  ) 
Purporting  to  have  been 

Ko.  219  for  $1000 Exchanged  for  C.  B  1710 Pledged  by  Hart  to  Bank 

(This  bond  was  exchanged  by       of  Commence. 
Wm.    Grant   In   1880    and   de- 
stroyed May  6, 1882.) 

Constitutional  Bond.    Purporting  to  have  been 

No.  220  for  $1000 Exchanged  for  C  B.  6930 Pledged  by  Hart  to  Germa- 

(This  bond  was  exchanged  by       nia  Savings  Bank. 
G.  Townsend  in  1880   and  de- 
stroyed May  6, 1882.) 
Purporting  to  have  been 

No.  221  for  $1000 Exchanged  forC.  B.  5609 Pledged  by  Hart  to  Hlber- 

(This  bond  was  exchanged  by       nia  National  Bank. 

First  National  Bank  of  Baton 

Rouge,  July  6, 1683 ;  turned  over 

to  Burke;  never  dentroyed.    It 

was  pledged  by  Hart  to  Bier  In 

December,  1885,  with  coupon  13. 

Cockerton    had   coupon   25    in 

August,  1886.  Now  held  by  A.  Lu- 

rla  for  account  of  Oglesby ,  Jr. ) 
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Purporting  to  hare  been 

No.  224  for  $1000 Exchanged  for  C.  B.  668 Pledged  by  Hart  to  HIber 

(T^bts  bond  was  exchanged  by       nia  National  Bank. 
6.  TowDsend  in  1880  and    de- 
stroyed May  6, 1882.) 
Purporting  to  have  been 

No.  226  for  $1000 Exchanged  for  C.  B.  529 

(No  such  bond  was  ever  ex- 
changed and  is  outstanding.) 
Purporting  to  have  been 

No.  227  for  $1000 Exchanged  for  U.  B.  5614 

(This  bond  was  exchanged  by 
First  National  Bank  of  Baton 
Rouge,  July  6,  1883;  never  de- 
stroyed.) 

Coupon  No.  25  with  Cockerton, 
August,  1886. 
Purporting  to  have  been 

No.  228  for  $1000 Exchanged  for  0.  B.  5609 

(Bame  as  above  No.  221;   this 
number  duplicated.) 
Purporting  to  have  been 

No.  229  for  $1000 Exchanged  for  C.  B.  5607 

(This  bond  was  exchanged  by 
First  National  Bank  of  Baton 
Rouge,  July  6, 1888;  turned  over 
to  Burke ;  never  destroyed,) 
Coupon  No.  26  with  Cockerton, 
August,  1836. 
Purporting  to  have  been 

No,  230  for  $1000 Exchanged  for  0.  B.  6607 

(Identical    with    229.       Dupli- 
cated.; 
Purporting  to  have  been 

No.  231  for  $1000 Exchanged  for  0.  B.  2227 

No.  232  for  $1000 Exchanged  for  O.  B.  1778 

No.  233  for  $1000 Exchanged  forO.  B,   234 

No.  234  for  $1000 Exchanged  for  O.  B.  2668 

No.  236  for  $1000 Exchanged  for  C.  B.  8443 

No.  236  for  $1000 Exchanged  for  0.  B.  3937 

No.  237  for  $1000 Exchanged  for  0.  B.  1716 

No.  288  for  $1000 Exchanged  for  O.  B.  4281 

No.  239  for  $1000 Exchanged  for  0.  B.  1408 

No.  240  for  $1000 Exchanged  for  C.  B  1650 

No.  241  for  $1000 JExchanged  for  C.  B.  7183 

No.  242  for  $1000 Exchanged  for  C.  B.  1761 

None  of  these  Consolidated  Bonds  were  exchanged,  and  are  outstanding. 


This  Bond  exchanged 
by  First  National  Bank,    Pledged  by  M.  J.  Hart  ta 
Baton  Rouge,  July  6, 1688.  HiberniaNationalBank. 


Purporting  to 

have  been  ex- 

Constitutional 

changed  for 
Consolidated 

Bond 

Bond 

No.  36  for  $500 

532 

"    37 

631 

"    38 

529 

"    39 

529— Duplicate 

"    40            " 

24^9 

"43 

961 

"    44 

982 

"    45 

4308 

"    50 

250 

"    51 

686 

"    52 

16S8 

"    53 

1706 

"    65 

635 

..    57 

847 

"    58             " 

716 

"    59 

633 

"    60 

237 

"    61 

996 

Never  exchanged. 


Exchanged  by  State  Na-         "  " 

tional  Bank. 
Exchanged   by    Stauffer,        "  " 

Macready  &  Co 
Exchanged  by  Wni.  Grant        "  " 

Exchanged  by  State  Na-        '•  " 

tional  Bank. 

Never  exchanged. 

"  "  Pledged  by  Hart  to  Bank 

of  Commerce. 
t(  (( 

Exchanged  by  Wm.  Grant     "    "  " 

"    Pledged  by  Hart  to  Bank 
of  Commerce. 


NEW  ORLEANS,  JANUARY,  1894.  49 

State  Y9.  Hart. 

No.  62  for  $500       1713  Exchanged  by  State  Na- 

tionalBank. 

"    63  "         1711  Excbansred  by  State  Na- 

tional Bank. 

**    64  "         1709  Exchanged  by  State  Na-  Pl^dffed  by  Hart  to  Bank 

tional  Bank.  of  Commeroe. 

*'    65  "         1707  Exchanged  by  State  Na-  Pledged  by  Hart  to  Bank 

tionalBank.  of  Commerce. 

"    66  "         4306— Dnplicate.  NeTor  exchanged. 

"    67  "  1826 

"    68  ••         1964  "  ♦*  This  ia  a  Seminary  bond  and 

"    69  "         34T1  "  ••  nowheldby  GermanlaSav- 

"    70  "         1270  "  ♦*  IngsBank. 

"  71     ••    3472 

..  72     ..    2489  "      " 

"  73      "    2440  •*      " 

"    74  "  532— Duplicate.  Exchanged  by  State  Na- 

tionul  Bank. 

"    75  "  531— Duplicate.  Exchanged  by  State  Na- 

tional Bank. 

RBCAPITrLATION. 

38  Conaolldated  Bonds  of  11000 $38,000 

32  Consolidated  Bonds  of  $600 16,000— $54,000 

The  defendant  does  not  seriously  contest  the  facts  enamerated,  but 
rests  his  defence  mainly  on  his  alleged  acquisition  of  the  bonds  in 
market  overt  and  in  good  faith — they  possessing  all  the  indicia  of  valid 
and  legal  commercial  instruments,  entitling  them  to  full  faith  and 
credit  in  commercial  transactions — and  that  the  effort  of  the  State  to 
recover  them  is  an  attempt  to  impair  them  as  contracts  protected 
under  the  State  and  Federal  Constitutions. 

Counsel  for  the  defendant  insist  that  the  question  presented  for  so- 
lution is  rea  nova,  and  not  covered  by  our  decision  in  Pugh  vs.  Moore, 
Hyams  &  Co.,  44  An.  209;  and  in  their  brief  they  insist  that  neither 
that  case  or  any  other  decision  of  this  court  has  involved  the  ques- 
tion in  controversy. 

In  the  Pugh  case  the  court  had  under  investigation  that  series  of 
bonds  known  as  the  Agricultural  and  Mechanical  College  bonds,  claim 
being  made  that  same  had  been  rendered  void  by  the  precept  of  the 
233d  article  of  the  Constitution  of  1879 — same  being  consolidated 
bonds  that  were  regularly  and  legally  issued  under  and  in  pursuance 
of  the  funding  laws,  sanctioned  by  a  constitutional  amendment,  and 
had,  prior  to  the  adoption  of  the  C  jnstitution  of  1879,  formed  a  part 
of  bonded  debt  of  the  State. 

The  case  of  Herwig  vs.  Richardson  &  May,  44  An.  703,  adopts 
and  follows  the  opinion  in  the  Pugh  case,  as  it  treats  of  Agricul- 
tural and  Mechanical  College  bonds  likewise. 

Hence  our  conclusion  is  that  defendant's  counsel  is  correct  in  stat- 
ing the  question  to  be  res  nova,  but  in  our  view  the   situation  and 
strength  of  his  defence  is  not  improved  thereby. 
4 
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It  IB  the  recognized  and  fundamental  doctrine  of  the  law  merchant, 
and  accepted  by  text  writers  and  acted  apon  by  the  courts  of  the 
country,  that  the  holder  of  a  negotiable  instrument  is  one  who  has 
acquired  it  in  good  faith  for  a  valuable  consideration  from  one  capa- 
ble of  transferring  it  in  the  ordinary  course  of  business,  without 
notice  of  facts  which  impeach  its  validity  as  between  antecedent 
parties;  that  such  a  holder  possesses  a  title  unafTected  by  those  facts 
and  may  recover  on  the  instrument,  although  it  may  be  without  any 
legal  validity  as  between  antecedent  parties;  even  though  it  was 
originally  obtained  by  fraud,  theft  or  robbery.  1  Daniels  on  Negotia- 
ble Instruments,  Sec.  769. 

That  author  further  states  the  doctrine  thus : 

'<  It  is  to  be  observed,  as  a  general  rule,  the  purchaser  can  never 
be  placed  on  a  worse  footing  than  his  transferrer,  although  he  him- 
self could  not,  in  the  first  instance,  have  acquired  the  vantage 
ground  occupied  by  such  transferrer. 

''And,  therefore,  even  if  he  have  notice  that  there  was  fraud  in 
the  inception  of  the  paper,  or  that  it  was  lost  or  stolen,  or  that  the 
consideration  had  failed  between  some  antecedent  parties,  or  the 
paper  be  overdue  and  dishonored,  he  is,  nevertheless,  entitled  to  re- 
cover, provided  his  immediate  vendor  be  a  bona  fide  holder  for  value 
unaffected  by  any  of  these  defences."     Id.  803. 

That  principle  is  recognized  in  Commissioners  vs.  Clark,  94  U.  S. 
285,  and  sanctioned  by  us  in  Levy  vs.  Ford,  41  An.  870. 

Thus  it  appears  that  the  possessor  of  a  negotiable  instrument  by 
such  title  is  fully  protected  against  charge  of  fraud,  or  theft,  or  fail- 
ure of  consideration  between  antecedent  parties,  and  that  the  rule  of 
property  in  such  paper  is  so  strong  that  such  holder  can  convey  to 
another  a  valid  and  indefeasible  title,  although  the  latter  knew  of  its 
inherent  defects.  • 

But  the  learned  author  also  states  an  important  exception  to  that 
role.    He  says: 

''That  suspicion  of  defect  of  title,  or  knowledge  of  circumstances 
which  could  excite  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker  at  the  time  of  the  transfer,  will 
not  defeat  his  title,  •  ♦  *  subject  to  the  following  modifica- 
tions, or  qualifications,  viz. : 

"  1.  That  when  it  is  shown  by  the  defendant  that  the  instrument 
originated  in  fraud  or  illegality,  the  burden  of  proof  will  be  shifted 
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to  the  holder,  and  he  must  then  prove  that  he  is  a  horia  fide  holder 
for  valne. 

^<2.  Where  it  is  shown  that  the  instmment  was  given  for  a  con- 
nderation  which,  by  statute,  is  declared  void,  the  original  taint  fol- 
lows  U,  and  it  is  void  in  the  hands  of  every  holder,  however  innocent. 
And  that  no  party  can  enforce  a  negotiable  instrament  if  it  be  not 
genuine,  or  \f  it  be  executed  by  a  party  incapable  of  entering  into  the 
oorUract  in  which  it  vkis  given,^^     (Oar  italics.)    Id.,  Sees.  769,  806. 

The  aathor  generalizes  the  principle  and  says : 

**  But  the  rule  of  the  text  is,  we  think,  in  conformity  with  the  cur- 
rent and  weight  of  authority  and  the  law  merchant.  The  fraud 
which  shifts  the  burden  of  proof  must  have  been  in  the  consideration, 
or  representations  used  in  obtaining  the  execution  of  the  instrument, 
and  not  in  the  after  breach  of  trust  in  diverting  it  from  the  uses  for 
which  it  toas  interuLed.^^     Id.,  Sec.  791. 

This  distinction  has  been  taken,  substantially,  in  many  reported 
cases :  Jackson  vs.  Commercial  Bank,  2  R.  128 ;  Dick  vs.  Leverich, 
11  La.  578;  Merchants  Bank  vs.  Exchange  Bank,  16  La.  457;  Bul- 
litt vs.  Howell,  11  An.  327. 

It  has  also  been  taken  by  the  Supreme  Court  in  many  cases :  Otis 
vs.  Oullom,  92  U.  S.  447;  Orleans  vs.  Piatt,  99  U.  S.  679;  Shaw  vs. 
Railroad  Company,  101  U.  S.  557;  Collins  vs.  Gilbert,  94  U.  S.  753; 
Cromwell  vs.  County  of  Sac,  96  U.  S.  59. 

It  is  also  succinctly  stated  in  a  recent  treatise  on  commercial 
paper  that  **  in  order  to  constitute  a  valid  security,  any  bond  or  ne- 
gotiable obligation  of  the  State  must  be  issued  on  authority  of  the  Con- 
stitution and  statute  lati;."    1  Randolph  on  Commercial  Ins.,  Sec.  348. 

And  the  same  author  lays  down  the  general  proposition  that  the 
powers  and  duties  of  officers  and  agents  ''of  the  government, 
whether  Federal  or  State,  are  defined  by  statute,  which  is  notice  to 
the  world  of  the  limitations  of  their  authority."     Id,,  Sec.  440. 

He  also  announces  the  principle  that  ''the  defence  of  original 
want  of  authority  to  issue  a  bond  is  available  against  all  holders.^^ 
Id.,  Sec.  343. 

On  the  facts  above  enumerated  and  on  the  various  authorities 
cited,  we  are  of  opinion  that  the  bonds  sought  to  be  recovered  of 
the  defendant  were  absolutely  void  in  their  incipiency,  having  been 
issued  by  E.  A.  Burke,  Treasurer,  without  authority  of  law  and  in 
violation  of  the  law— constitutional  and  statutory — authorizing  their 
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issuance,  in  exchange  for  consolidated  bonds  duly  and  lawfully 
surrendered. 

It  has  been  clearly  shown  that  they  originated  in  fraud  and  issued 
by  a  person  incapable,  under  the  law,  of  entering  into  such  a  con- 
tract on  the  part  of  the  State  as  they  represent,  same  having  been 
issued  without  the  sanction  or  authority  of  the  State.  And  it  was 
the  manifest  and  evident  duty  of  all  persons  dealing  in  this  excep- 
tional class  of  commercial  paper  to  take  notice  of  the  laws  authoriz- 
ing its  issuance;  such  laws  operating  full  notice  to  them  of  the 
manner  and  circumstances  of  their  issuance  and  of  the  limitations 
that  the  law  imposes  upon  the  officers  authorized  to  issue  them. 

In  such  case  the  original  taint  follows  the  instrument  and  renders 
it  void  in  the  hands  of  every  holder,  however  innocent. 

Hence  the  defence  of  bona  fides  can  not  avail  the  defendant — it 
being  matter  of  no  consequence  that  he  acquires  the  bonds  for  a 
valuable  consideration  before  maturity  and  without  notice  of  the 
original  informality  of  their  issuance. 

Counsel  insist,  however,  that  the  statute  authorizing  the  issuance 
of  constitutional  bonds  gave  to  the  Treasurer  unlimited  authority  in 
the  premises,  and  conferred  upon  him  the  power — ^without  the  con- 
currence or  knowledge  of  any  other  officer — to  issue  such  bonds  in 
exchange  for  consolidated  bonds,  and  that  he  was  required  to  keep 
no  record  whatever  of  the  fact,  or  manner  of  making  the  exchange ; 
nor  was  he  required  to  perform  any  given  ceremony,  or /ormuZa, 
"save  the  trifling  one  of  identifying  the  new  bond  with  the  old  one 
for  which  it  was  exchanged,  by  placing  a  number  on  the  new  bond, 
the  same  as  the  one  upon  the  bond  for  which  it  was  given.'' 

But  this  was  not  a  ^^  trifling ^^  ceremony  by  any  means.  On  the 
contrary,  it  was  of  the  utmost  consequence  and  importance.  The 
numbers  placed  on  the  shields  or  spaces  left  blank  in  the  bonds  when 
delivered  to  the  Treasurer  furnished  the  only  means  of  identifying  one 
constitutional  bond  from  another,  and  furnished  the  only  evidence  of 
his  faithful  performance  of  duty  in  obtaining  a  consolidated  bond  in 
exchange  therefor.  The  surrender  of  the  consolidated  bond  was  the 
only  consideration  there  was  for  the  constitutional  bond ;  and  when 
the  Treasurer  entered  false  and  fictitious  numbers  in  those  spaces,  or 
shields,  he  was,  to  all  intents  and  purposes,  guilty  of  a  forgery. 
Vide  Benson  vs.  McMahon,  127  U.  S.  468,  and  authorities  therein 
cited. 
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The  constitational  bond  being  intended  for  exchange  for  a  con- 
Bolidated  bond,  same  was  not  complete  and  perfect  until  the 
exchange  had  taken  place  and  the  number  of  the  consolidated  bond 
surrendered  had  been  entered  in  the  appropriate  shield,  as  the  law 
required,  as  evidence  of  such  exchange  having  taken  place. 

Until  this  was  done  the  constitutional  bond  did  not  become  com- 
plete and  perfect  evidence  of  an  obligation  on  the  part  of  the  State. 
That  was  requisite  to  make  it  an  unconditional  promise  to  pay. 

In  this  we  find  an  essential  distinction  between  the  constitutional 
bond  in  question  and  the  United  States  treasury  notes  that  were  in* 
volved  in  Cook  vs.  United  States,  91  U.  S.  890;  for,  in  that  case,  it 
was  a  fact  conceded,  that  if  the  notes  were  genuine  and  unlawfully 
put  in  circulation,  the  government  was  bound  for  their  payment  to  a 
bona  fide  holder;  and  the  court  said  the  notes  were  perfect  and  com- 
plete as  soon  as  printed ;  that  they  did  not  require  the  signature  of 
any  officer;  that  '<  as  soon  as  they  had  received  the  impression  of 
all  the  plates  and  dies  necessary  to  perfect  their  form  they  were  ready 
for  circulation  and  use,"  putting  their  opinion  evidently  upon  the 
ground  that  the  notes  were  perfect  in  form  antecedent  to  time  of 
their  issuance.  Consequently  those  notes  did  not  come  within  the 
principle  announced  by  Mr.  Daniels,  as  being  fraudulent  in  in- 
ception. 

The  defendant's  counsel  insist  that  the  record  furnishes  no  evi- 
dence of  the  bonds  having  been  issued  without  consolidated  bonds 
having  been  given  in  exchange  therefor;  and  they  deny  the  suffi- 
ciency of  the  proof  which  the  Attorney  General  claims  to  have  made 
by  the  introduction  in  evidence  of  a  record  found  in  the  treasurer's 
office  of  the  exchange  of  bonds,  such  record  being  unofficial,  same 
not  being  by  law  required  to  be  kept. 

But  the  then  Auditor,  as  a  witness  states,  that  the  bond  book  con- 
templated and  required  by  the  act  authorizing  an  exchange  of  bonds, 
to  be  kept  by  the  Treasurer  in  the  treasurer's  office,  was  missing, 
and  could  not  be  found  after  diligent  examination.  He  identifies  an 
original  list  of  the  bonds  exchanged  as  the  one  found  in  the  treas- 
urer's office — that  is  to  say,  the  list  of  consolidated  bonds  that  were 
surrendered,  and  are  supposed  to  be  destroyed.  This  list  is  denom- 
inated ''Campbell's  list,"  and  was  obtained  from  the  treasurer's 
office  at  the  expiration  of  the  treasurer's  term  of  office.  The  data 
furnished  by  this  list  is  corroborated  by  the  testimony  of  the  clerk 


64  SUPREME  COURT  OF  LOUISIANA. 

state  vs.  Hart. 

who  assisted  the  treasurer  in  effecting  the  exchanges  that  were 
made,  and  his  testimony  makes  it  evident  that  the  bonds  in  contro- 
versy were  fraudulently  issued,  without  any  consideration  whatever. 

We  are  unable  to  find  in  the  record  any  evidence  of  the  defend- 
ant's possession  of  the  bonds  numbered  respectively  243,  244,  245, 
246,  247  and  248.  These  numbers  are  not  included  in  the  list  of 
bonds  furnished  by  the  Attorney  General  as  those  held  by  the  de- 
fendant and  in  possession  of  the  sheriff  under  the  writ  of  sequestra- 
tion. 

Hence  we  are  of  opinion  that  same  were  incorrectly  included  in 
the  verdict  and  judgment,  which  is,  in  other  respects,  correct. 

In  so  far  as  the  defendant's  reconventional  demand  is  concerned, 
little  need  be  said,  for  the  reason  that  it  merely  alleges  the  legality 
and  binding  force  of  the  bonds  in  his  hands  as  obligations  of  the 
State.  And  inasmuch  as,  in  the  course  of  our  opinion  on  the  merits 
of  the  principal  demand,  we  were  necessitated  to  pass  upon  the  pri- 
mary  validity  of  the  bonds,  there  is  nothing  left  in  the  reconven- 
tional demand  to  decide.  We  therefore  pretermit  any  expression  of 
opinion  on  the  question  of  law  raised  with  regard  to  the  jurisdiction 
of  this  court,  under  the  circumstances  of  this  case,  to  render  a  judg- 
ment against  the  State  without  the  sanction  of  the  General  Assembly. 

The  judgment  should  be  amended  and  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  reject  and  disallow  the  plaintiff's 
demand  In  respect  to  bonds  numbered,  respectively,  243,  244,  245, 
246,  247  and  248,  for  one  thousand  dollars  each,  and  that  in  all  other 
respects  the  same  be  affirmed — ^the  defendant  being  exonerated  from 
the  payment  of  the  costs  of  appeal. 

Mr.  Justice  Parlange  not  being  a  member  of  this  court  at  time  of 
the  argument  and  submission  of  this  cause  takes  no  part  in  the  de- 
cision. 

Mr.  Justice  McEnery  absent,  sick. 


-  No.  10,898. 

1}LJ^  State  of  Louisiana  vs.  M.  J.  Habt. 

It  is  the  settled  jurisprudence  of  this  court  that  the  series  of  consolidated 
bonds  of  this  [State  known  as  Agricultural  and  Mechanical  College  and  Semi- 
nary bonds  are  illegal  and  yoid,  haTing  been  declared  null  by  the  Constitution 
of  1879;  and  this  nullity  may  be  reached  and  declared  in  the  hands  of  any  third 
holder,  however  innocent  in  their  acquisition. 
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2.  That  any  one  who  shall  collect  from  the  State  interest  on  ooapons  clipped  from 
said  bonds,  after  he  has  become  adylsed  of  the  illegality  of  snch  bonds,  Is 
under  obligation  to  make  restitution  to  the  State  of  the  amounts  thus  paid 
by  the  State  in  error. 

8.  In  case  the  State  Treasurer,  haying  official  custody  and  possession  of  said  ille- 
gal bonds,  shall  fraudulently  and  feloniously  convert  same  to  his  own  use,  and 
embezzle  same,  and  collect  unduly  the  interest  thereon,  any  one  aiding,  assist- 
ing and  conspiring  with  said  treasurer  in  so  doing  becomes  liable  to  the  State 
for  the  amount  of  interest  thus  illegally  obtained. 

4.  In  case  such  treasurer  shall  pledge  such  illegal  bonds  for  a  loan  of  money,  and 
the  pledgee  shall,  after  obtaining  knowledge  of  their  illegality,  repledge  them 
again  to  other  persons,  this  state  of  facts  constitutes  no  defence  to  the  State's 
demand  for  possession  of  the  bonds. 

5.  It  is  within  the  power  of  the  court,  under  sucli  a  state  of  facts,  to  reach  and 
declare  the  nullity  of  the  bonds,  and  decree  the  right  of  the  State  to  have  same 
surrendered  to  her. 

APPEAL  from   the  Civil  District  Oonrt,    Parish  of  Orleans. 
King,  J. 


Af.  Jl  CkLnningham,  Attorney  General,  and   Walter  H.  Rogers  for 

Plaintiff  and  Appellee : 

The  State  is  not  responsible  for  bonds  fraudulently  issued  and  put  Into  circula- 
tion. 

The  defendant  having  received  into  his  possession  the  trust  funds  of  the  State, 
when  he  had  no  right  or  claim  to  them,  and  covered  them  into  his  own  funds 
and  returned  them  to  the  despoiler,  must  restore  the  same— a  llkecondftion  re- 
sults when  he  so  receives  the  State  funds  and  applies  them  to  his  personal 
use. 


Farrar,  Jonas  <&  Kruttschnitt  for  Defendant  and  Appellant: 

The  State  is  not  entitled  to  judgment  for  the  surrender  of  the  bonds  claimed 
by  her  herein : 

(a)  Because  she  hae  not  prayed  for  that  relief. 

(6)  Because  defendant  acquired  them  bona  fide,  for  value,  and  before  matur- 
ity. 

(c)  Because  the  State  should  not  be  allowed  to  Invoke  Judicial  process  to  wrest 
from  the  hands  of  her  apparent  creditor  the  sole  evidence  of  the  latter's  claim 
against  her.  State  vs.  Gaines,  decided  by  this  Honorable  Court,  but  pending  on 
an  application  for  a  rehearing. 

The  State  is  not  entitled  to  recover  the  amounts  alleged  to  have  been  collected 
by  Hart  from  her  for  invalid  coupons: 

(a)  Because  if  defendant  had  collected  the  coupons,  he  would  not  be  liable  to 
return  their  amount.    Cooke  vs.  the  United  States,  91  U.  S.  404;  State  vs.  Wells, 
Targo  A  Co.,  15  Cal.  396. 
(6)  Because  defendant  did  not  collect  the  amount  of  any  invalid  coupons. 


66  SUPREME  COURT  OF  LOUISIANA. 

state  T8.  Hart. 

i.  The  State  is  not  entitled  to  recover  from  the  defendant  the  amount  of  checks 
purporting  to  be  in  payment  of  coupons,  and  alleged  to  have  been  issued  by 
the  Treasurer  without  consideration : 

(a)  Because  it  is  not  shown  that  they  were  issued  without  consideration,  or  that 
.    they  were  not  issued  in  payment  for  coupons. 

(5)  Because  it  is  not  shown—as  to  most  of  the  checks— that  Hart  ever  had  any 
thing  to  do  with  them. 

i.  Where  a  firm  business  is  conducted  in  the  name  of  one  of  the  partners,  his  sig- 
nature to  a  note  or  contract,  or  any  other  act  done  by  him  or  in  his  name,  is 
prima  facie  what  it  purports  to  be,  his  personal  act.  In  other  words,  the  name 
presumptively  represents  the  person,  and  not  the  firm.  Bates  on  Partnership, 
Sec.  440,  and  authorities  there  cited. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  In  this  suit  three  distinct  claims  are  made  against 
the  defendant  in  behalf  of  the  State  as  plaintiff,  to -wit: 

1.  For  ($30,760)  thirty  thousand  seven  hundred  and  sixty  dollars, 
amount  of  certain  checks  issued  by  E.  A.  Burke,  Treasurer,  purport- 
ing to  have  been  in  payment  of  interest  coupons  on  consolidated 
bonds  that  were  in  fact  never  surrendered,  or,  in  other  words,  checks 
issued  without  any  consideration,  and  payable  to  the  defendant's 
order. 

2.  For  ($24,300)  twenty-four  thousand  three  hundred  dollars,  as 
the  amount  of  interest  alleged  to  have  been  collected  by  the  de- 
fendant, or  through  his  procurement,  on  State  bonds  alleged  to  be 
void. 

3.  For  the  surrender  and  delivery  of  certain  bonds  that  are  alleged 
to  be  illegal  and  void,  and  unlawfully  in  the  defendant's  possession — 
that  is  to  say,  bonds  bearing  the  numbers  728,  735,  755,  766,  775,  782, 
814,  818,  829,  882,  897  and  890  of  the  denomination  of  $1000  each  and 
aggreating  $12,000  in  amount,  and  the  bonds  bearing  the  numbers 
1902,  1919,  1920,  1821,  1989,  1978,  1984,  2003,  2006,  2007,  2009,  1954, 
1937,  2014,  1933,  1967,  1928,  1948,  1918,  1932,  1947,  2041,  2061,2062, 
2040,  2042,  2043,  1928,  1915,  1972,  1873,  1979,  2022,  1966,  1985,  2088, 
1946,  1968,  2064,  1930  and  1936  of  the  denomination  of  $500  each, 
aggregating  $20,500  in  amount. 

The  prayer  of  the  petition  substantially  conforms  to  its  averments, 
though  it  does  not  contain  any  alternate  demand  for  the  value  of 
the  bonds  as  a  quantum  meruit,  nor  any  request  that  judgment  con- 
demn the  defendant  to  surrender  same — though  it  is  concluded  with 
a  demand  for  general  relief. 
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The  cause  was  tried  by  a  jury,  and  a  general  verdict  was  rendered 
in  favor  of  the  State  for  the  sum  of  fifty- five  thousand  and  sixty 
dollars  (|66,060)  without  interest,  sustaining  the  writ  of  sequestra- 
tion and  commanding  the  defendant  to  surrender  and  deliver  up  all 
of  the  bonds  claimed ;  but  the  judgment  rendered  commanded  him 
to  deliver  certain  specified  bonds — ^that  is  to  say,  all  of  the  $1000 
bonds  claimed  in  the  petition,  except  bonds  numbered  766  and  775, 
and  further  except  bonds  of  the  denomination  of  $500,  numbered 
2007,  2009,  2052,  2042,  1915  and  2033.  And  the  judgment  further 
decrees  the  delivery  of  bonds  numbered  respectively  1955,  2023, 
2027,  2029,  2058  and  1942  of  the  denomination  of  $500  each,  which 
are  not  claimed  in  the  suit  at  all. 

From  that  judgment  the  defendant  has  appealed. 

The  theory  upon  which  the  Attorney  General  proposes  to  hold  the 
defendant  is,  as  we  gather  from  his  petition,  substantially  as  fol- 
lows, viz. : 

That  under  the  provisions  of  the  Constitution  of  1879,  which  effected 
a  settlement  of  the  public  debt,  certain  bonds,  which  had  been  issued 
to  the  Agricultural  and  Mechanical  College  and  to  the  Louisiana  State 
University  or  Seminary  Fund  under  the  act  of  1874,  weie  declared 
null  and  void,  and  ordered  destroyed.  That  the  sums  due  said  in- 
stitutions were  recognized  as  a  debt  of  the  State,  and  ordered  to  be 
placed  to  the  credit  of  said  college  and  seminary  of  learning  on  the 
books  of  the  State  Auditor,  and  interest  thereon  paid  out  of  the  cur- 
rent school  fund.  That  the  aforesaid  bonds  were  held  by  the  State, 
through  the  Treasurer,  in  trust,  and  were  in  the  possession  of  the 
Treasurer  in  1879  and  1880  and  up  to  April,  1888,  as  is  evidenced  by 
the  official  report  he  made  to  the  Governor,  and  which  was  trans- 
mitted by  him  to  the  General  Assembly  in  January,  1880,  and  which 
report  was,  by  the  General  Assembly,  printed  and  became  a  public 
document  under  the  law,  and  contained  a  full  and  complete  de- 
49cription  of  said  college  and  seminary  bonds — setting  out  their  num- 
bers and  amounts.  That  the  Agricultural  and  Mechanical  College 
bonds  were  of  the  denomination  of  $1000  each,  issued  in  pursuance 
of  the  funding  act,  it  being  Act  No.  3  of  1874,  and  bore  the  numbers 
710  to  905  inclusive,  and  aggregate  in  amount  $196,300 — including 
two  small  bonds  for  $100  each ;  and  that  the  university  or  seminary 
lioiid»  were  of  the  denomination  of  $500  each,  likewise  issued  under 
Mm  funding  act  of  1874,  and  bore  the  loimbers  1902  to  2065  inclUBive» 
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consisting  of  164,  and  aggregating  in  amonnt  $82,200,  including  two 
small  bonds  of  $100  each. 

''That  all  of  said  data  will  more  fnlly  appear  by  reference  to  said 
ofiBicial  report  of  the  Treasurer  hereto  annexed  and  made  a  part  of 
(the  petition)  for  greater  certainty. 

''That  the  Legislature  of  the  State,  by  a  formal  resolution  duly 
passed  and  signed  in  accordance  with  law,  ordered  said  bonds  de- 
stroyed," but  that  in  fact  said  bonds  were  not  destroyed,  and  that, 
on  the  contrary,  said  Treasurer  "wrongfully  and  feloniously  did 
convert  the  same  to  his  own  use  and  embezzled  said  described 
bonds." 

That  the  defendant  was  interested  with  said  Treasurer  in  his 
wrongful  and  illegal  conversion  of  said  bonds,  and  thereby  became 
possessed  of  same,  and  pledged,  dealt  in,  and  negotiated  by  sale  and 
exchange  the  said  bonds,  "  and  is  the  holder  of  a  large  quantity  of 
them  at  this  day." 

That  not  only  was  the  defendant  a  broker  and  made  such  negotia- 
tions for  himself,  but  he  acted  and  operated  through  other  brokers 
and  the  stock  exchange,  and  other  agents,  in  selling  and  pledging 
said  bonds. 

That  he  formed  a  copartnership  with  Alfred  Jardet  and  opened 
an  account  with  himself  in  the  negotiation  of  State  bonds ;  and  that 
he  carried  on  a  similar  business  through  Lawrence  Oonroy  as  his 
agent — he  using  the  defendant's  name  in  signing  notes,  checks,  etc. 

Then  the  specific  averment  is  made  that  the  defendant  did  use, 
pledge  and  obtain  money  on  said  illegal  and  void  bonds  to  the  ex- 
tent of  $110,000,  in  this,  to- wit: 

That  on  the  17th  of  February,  1882,  he  pledged  to  the  Germania 
National  Bank  $63,000  of  said  bonds,  which  he  transferred  as  collat- 
eral, on  that  date,  to  E.  H.  Levy  and  L.  Jardet. 

That  on  the  8th  of  March,  1882,  he  pledged  to  the  same  bank,  to 
secure  a  loan,  $4000  of  said  bonds,  and  redeemed  the  same  on  May 
12,  1882. 

That  on  May  10,  1882,  he  pledged  |to  .same  bank  $20,000  of  said 
bonds,  and  redeemed  the  same  on  the  18th  of  that  month. 

That  on  July  24,  1882,  he  pledged  to  said  bank  $18,000  of  said 
bonds,  and  redeemed  the  same  on  the  19th  of  September  following. 

That  on  October  10,  1882,  he  secured  a  loan  of  $12,000  from  the 
New  Orleans  National  Bank  on  a  pledge  of  such  bonds,  and  on  the 
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2d  of  November  of  same  year  he  obtained  another  loan  of  $6000  on 
a  pledge  of  such  bonds. 

The  averment  is  then  made  '*that  in  all  of  said  transactions  said 
Hart  instructed  his  agents  and  partners  to  preserve  the  identical 
bonds  delivered  by  him,  and  to  all  of  which  were  attached  coapons 
for  interest  past  due  and  to  become  dae." 

That  in  October,  1883,  he  borrowed  from  John  Klein  &  Co.  a  sum 
of  money  and  pledged  $28,000  of  said  bonds  to  secure  the  loan,  and 
took  np  same  on  the  27th  of  October,  1886. 

That  from  July,  1884,  to  December  28,  1886,  he  pledged  to  Henry 
Bier  $64,200  of  said  bonds  to  secure  a  loan  of  $30,800,  and  to  all  of 
said  bonds  were  attached  interest  coupons  due  from  July,  1880,  with 
the  exception  of  bonds  numbered  809,  821,  823,  848,  844,  868,  884 
and  889,  from  which  said  defendant  had  cut  the  coupons,  up  to  and 
including  No.  20,  due  January,  1884. 

It  is  further  averred  that  the  defendant,  '^  in  pursuance  of  his  agree- 
ment and  in  consideration  of  his  interest  in  said  transactions  with 
said  E.  A.  Burke  (treasurer)  did  compound,  by  way  of  account,  with 
said  Burke,  as  to  all  of  said  bonds — for  it  is  true  that  said  Burke  did 
have  in  his  possession  coupons  of  one  hundred  and  Jive  of  said  bonds, 
part  of  which,  in  August,  1881,  he,  through  his  agent,  one  Cockerton, 
collected  from  the  State,  the  State  National  Bank,  all  of  which  will 
appear  in  detail  as  follows,  to -wit: 

"  Bonds  numbered  719,  721,  722,  723,  724,  726,  728,  730,  731,  732, 
733,  734,  738,  739,  740,  741,  742,  746,  846,  747,  748,  749,  760,  751, 
762,  763,  754,  756,  760,  761,  762,  768,  870,  771,  776,  778,  780,  783,  789 
and  797 — ^a  total  of  forty  (40)  coupons,  hearing  the  number  25, 

<<  Bonds  numbered  732,  801,  802,  803,  806,  807,  808,  811,  814,  816, 
816,  819,  821,  823,824, 827,  831,  832,  835,  836,  837,  842,  843,  844,  861, 
862,  863,  864,  863,  864,  865,  866,  867,  870,  872, 873, 877,  878,  882, 883, 
884,  886,  886,  887, 889,  890,  891, 894,  895,  896,  802,  903,  904"— a  total 
of  flfty-three  coupons,  bearing  the  number  24. 

Bonds  numbered  3906,  5606,  6607,  5608,  5609,  5610,  6611,  6612, 
6613,  6614,  6789  and  6186,  a  total  of  thirteen  (13)  coupons. 

It  is  then  averred  'Hhat  the  above  numbers  represent  a  total  of 
106  consolidated  bonds  of  $1000  each,  and  are  all  numbers  published 
as  belonging  to  the  Agricultural  and  Mechanical  College  bonds,  and 
of  bonds  exchanged  for  constitutional  bonds  and  not  destroyed." 
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Besides  these  there  were  coupons  of  the  five  hundred  dollar  bonds 
of  the  following  numbers,  to-wit:  282,  1627,  1802,  1908,  1910,  1920, 
1821,  1822,  1928,  1938,  1847,  1949,  1961,  1952,  1860,  1976,  1078,  1682 
193,  194,  2002,  2003,  2005,  2041,  2013,  2018,  2037,  2029,  2032,  2035, 
3840,  3041,  3042,  3043,  3047,  3048,  3055,  3056,  3058,  3059,  3060,  3061, 
2438,  2440,  a  total  o!  44  coupons. 

That  the  total  amount  represented  by  coupons  is  as  follows,  to- 
wit: 

One  coupon  No.  24  at  $20 120  00 

106  coupons  No.  25  at  $20 2,100  00 

44  coupons  No.  25  at  $10 440  00 

2  coupons  No.  26  at  $2 4  00 

Total  amount $2,564  00 

The  averment  is  then  made  that  in  February,  1886,  the  defendant 
pledged  to  the  Germania  National  Bank  $109,700  of  said  bonds  to 
secure  a  loan,  and  that  said  bonds  remained  thus  pledged  until  the 
21st  of  March,  1887;  and  on  the  Ist  of  April,  1887,  he  pledged  to 
the  Mutual  National  Bank  $100,000  of  said  bonds  to  secure  a  loan  of 
$85,000,  which  was  paid  on  the  Ist  of  November,  1887. 

That  said  negotiations  continued,  until,  in  part,  the  pledging  of 
said  bonds  was  changed,  to-wit:  ''In  January,  1888,  and  from  said 
date,  up  to  September,  1888,  when  said  Hart,  through  his  broker, 
sold  $65,000  of  said  bonds,  and  the  same  ^e  now  held  by  various 
persons  in  this  city ;  and  in  addition  thereto,  the  said  Hart  has  now  in 
his  possession  of  said  bonds  ''  numbers  given  above  and  reiterated  in 
the  judgment,  aggregating  $32,500 — ^that  is  to  say,  thirteen  one  thou- 
sand dollar  bonds,  and  forty- one  five  hundred  dollar  bonds. 

Then  it  is  further  alleged  that  the  defendant,  in  addition  to  the 
bonds'enumerated,  viz. :  the  Agricultural  and  Seminary  bonds,  <'  used 
as  in  the  manner  set  forth,  by  pledging,  and  did  pledge  and  nego- 
tiate by  sale  and  exchange,  certain  consolidated  bonds  of  the  State, 
and  numbered  5606,  5607,  5608,  5609,  5610,  5611  and  5612,  each  for 
the  sum  of  $1000;  that  said  bonds  were  delivered  to  said  E.  A.  Burke, 
State  Treasurer,  whose  duty  it  was  to  destroy  the  same ;  but,  un- 
mindful of  his  duty,  he  feloniously  and  corruptly  converted  same  to 
his  own  use,  and  (the  defendant)  Hart,  under  his  terms  of  agreement 
with  said  Burke,  negotiated  the  same  in  the  manner  and  form  as 
above  set  forth." 

The  charge  is  then  directly  made  that  after  December,  1885,  and 
possibly  after  August,  1886,  the  defendant  ''procured  to  be  altered 
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all  of  said  bonds  " — ^that  is  to  say  the  consolidated  bonds — '*  and  con* 
pons  aforesaid,  by  adding  to  them  the  words  :  '  Interest  reduced  to 
two  per  centum  per  annum  from  January  first,  one  thousand  eight 
hundred  and  eighty,  and  four  per  centum  per  annum  thereafter,^ 
purporting  and  pretending  that  said  bonds  were  of  full  force  and 
effect,  and  valid — ^making  iiaid  alteration  an  essential  change,  with 
intent  to  deceive,  and  to  give  to  said  bonds  an  apparent  validity,  and 
to  make  them  negotiable  upon  the  market,  and  to  collect  the  interest 
on  said  coupons." 

It  is  further  averred  that  Burke,  treasurer,  did  draw,  by  check, 
out  of  the  public  moneys  of  the  State  on  deposit  with  the  fiscal  agent, 
the  State  National  Bank,  the  sum  of  $80,760,  purporting  to  be  in 
payment  of  coupons  numbered  13,  14,  15,  16,  17  and  18,  without 
specifying  the  particular  bonds  either  by  class  or  number.  ^'  That 
said  checks  were  drawn  to  the  order  of  M.  J.  Hart  and  Lawrence 
Conroy,  but  were  all  used  for  account  of  said  Hart,  and  placed  to  his 
credit,  and  by  him  checked  out  in  payment  of  his  and  the  said  Burke's 
private  'or  personal  matters." 

Then  follows  a  list  or  schedule  of  said  checks,  viz. : 

"  October  17,  1882,  to  M.  J.  Hart,  for  $1040. 

"October  17,  1882,  to  M.  J.  Hart,  for  $1040. 

"  May  23,  1883,  to  Conroy,  for  $2500. 

«'  May  23,  1883,  to  L.  Conroy,  for  $2500. 

•'May  26,  1883,  to  M.  J.  Hart,  for  $2000. 

"  May  26,  1883,  to  M,  J.  Hart,  for  $2000. 

<<  September  28,  1883,  to  L.  Conroy,  for  $2000. 

"  September  28,  1883,  to  L.  Conroy,  for  $2000. 

"July  3,  1883,  to  L.  Conroy,  for  $6000. 

"July  3,  1883,  to  L.  Conroy,  for  $2000. 

"  April  10,  1884,  to  L.  Conroy,  for  $2720. 

"April  15,  1884,  to  L.  Conroy,  for  $2960." 

Then  follows  the  averment  that  no  consideration  was  given  by 
said  Hart  for  said  funds ;  that  said  checks  were  false  and  fraudulent 
in  their  collection  and  appropriation,  and  the  sums  thereof  should 
be  refunded  to  the  State. 

That  Hart  well  knew  he  was  not  entitled  to  the  same,  or  to  col- 
lect the  same ;  and  that  the  money  was  paid  in  error  by  the  fiscal 
agent  of  the  State. 
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In  conclusion,  the  general  allegation  is  made  that  Hart  was  pos- 
sessed of  full  knowledge  of  the  said  transactions,  and  that  in  their 
arrangement  and  consummation  a  conspiracy  existed  between  them 
— Hart  and  Burke — ^to  defraud  the  State,  and  to  use  for  their  own 
personal  gain  the  said  securities  and  moneys,  against  good  con- 
science and  morals,  and  to  the  great  injury  and  detriment  of  the 
State.  Therefore  the  defendant  is  indebted  to  the  State  for  the 
sums  set  forth  in  the  sum  of  $30,760,  illegally  collected  from  the 
State  treasury,  on  the  checks  of  Burke,  Treasurer. 

But,  in  order  to  bring  the  discussion  of  the  issues  of  the  case  within 
narrower  limits,  it  will  be  necessary  to  paraphrase  the  allegations 
of  the  petition ;  and,  by  so  doing,  we  find  them  to  be  of  the  fol  - 
lowing  purport,  viz. : 

First — ^That  the  Agricultural  and  Mechanical  College,  and  Seminary 
bonds  were  held  by  the  Treasurer  in  trust,  and  were  actually  in  his 
physical  custody  and  possession  during  the  years  1879  to  1888,  inclus- 
ive, and  during  which  period  of  time  same  were  by  the  Constitution 
declared  void,  and  the  General  Assembly  directed  and  required  to 
destroy  them. 

Second — ^That  the  Treasurer  having  official  custody  of  said  bonds, 
unlawfully  and  fraudulently  embezzled  same,  and  converted  them  to 
his  own  use;  and  that  the  defendant  was  interested  with  said  Treas- 
urer in  the  aforesaid  illegal  conversion  of  said  bonds,  and  dealt  in 
same  by  pledge,  negotiation,  sale  and  exchange,  and  is  the  present 
holder  of  a  large  number  of  same. 

Third — ^That  in  the  course  of  his  negotiations,  the  defendant,  not 
only  personally  superintended  same  as  a  broker,  but  acted  through 
other  brokers  and  agents  and  obtained  money  on  said  illegal  bonds 
to  the  extent  of  $110,000 — enumerating  various  transactions  as  hav- 
ing occurred  between  the  dates  February  17,  1882,  and  December, 
1886. 

Fourth — ^That  matured  interest  coupons  were  attached  to  all  of  the 
aforesaid  bonds  from  date  July  1,  1880,  with  the  exception  of  bonds 
numbered  809,  821,  828,  843,  844,  863,  884  and  889,  <'from  which  the 
defendant  had  clipped  the  coupons  up  to  and  inclusive  of  No.  20,  due 
January,  1884." 

Fifth — ^That  Burke,  Treasurer,  had  in  his  possession  coupons  of  106 
of  said  bonds,  part  of  which  he  collected  in  August,  1881,  through 
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his  agent,  Oockerton,  through  the  State  National  Bank — same  being 
the  seventy-seven  bonds  above  enumerated. 

Sixth — ^That  in  addition  to  the  foregoing,  there  were  coupons  on 
the  forty -four  $600  bonds  which  are  enumerated  also^being  those 
alleged  to  be  in  the  possession  of  Burke. 

Seventh — ^That  the  amount  claimed  of  defendant,  on  the  score  of 
interest  thus  collected,  aggregates  $2564. 

I. 

First  in  order  comes  the  check  transactions,  it  being  a  claim  made 
of  the  defendant  for  $30,760,  for  this,  to -wit:  that  Burke,  Treasurer, 
issued  certain  checks  purporting  to  have  been  in  payment  of  interest 
coupons  on  consolidated  bonds,  that  were,  in  fact,  never  surren- 
dered— ^that  is  to  say,  checks  that  were  issued  without  consideration, 
and  made  payable  to  the  defendant,  or  to  his  agent,  and  in  this  way 
same  were  unduly  collected  from  the  fiscal  agent  of  the  State  in 
error. 

It  is  alleged  that  the  aggregate  amount  thus  drawn  purported  to 
have  been  in  payment  of  coupons  numbered  respectively  13,  14,  15, 
16,  17  and  18,  though  the  particular  bonds  to  which  said  couj^ons  be- 
longed  were  not  enumerated.  But  it  is  alleged  that  all  of  the  sums  col- 
lected were  received  and  used  by  the  defendant,  being  placed  to  his 
credit  and  by  him  checked  out  of  bank  in  payment  of  his  and  Burke's 
private  or  personal  matters. 

There  are  twelve  checks  in  number,  and  they  embrace  the  dates 
October  17,  1882,  and  April  15,  1884 — four  of  them,  aggregating 
$6080,  being  alleged  to  have  been  made  payable  to  the  order  of  de- 
fendant, and  the  remaining  eight,  representing  $24,680,  alleged  to 
have  been  made  payable  to  the  order  of  L.  Oonroy — who  was  de- 
fendant's agent  for  certain  purposes. 

The  theory  upon  which  the  plaintiff  proposes  to  hold  the  defend- 
ant is,  that  Burke,  Treasurer,  having  official  custody  of  the  con- 
solidated bonds,  unlawfully  and  feloniously  embezzled  same  and 
converted  them  to  his  own  use ;  that  he  issued  the  aforesaid  checks, 
as  in  payment  of  certain  interest  coupons,  which,  in  point  of  fact,  he 
did  not  surrender;  and  that  the  defendant,  being  interested  with 
said  Burke  in  said  illegal  conversion,  and  the  collection  and  appro- 
priation of  the  money  collected,  for  his  own  and  Burke's  private  ac- 
count, was  responsible  therefor. 
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The  judge  a  quo  accepted  this  theory,  and  charged  the  jury  accord - 
iDgly,  the  portion  of  his  charge  which  is  applicable  to  this  question 
being  to  the  effect  that  if  the  jury  And  from  the  evidence  that  the 
State  had  paid  interest  on  coupons,  then  it  was  their  duty  '^  to  And 
from  the  evidence  whether  or  not  the  defendant  has'received  mich  in* 
tereat  on  the  checks  of  the  State;  "  if  so,  then  it  was  their  duty  to  find 
a  verdict  ''for  the  amount  of  interest  received  by  the  defendant^  and 
for  the  amount  of  coupons  so  collectedS.For  the  State,  under  the  lawt 
having  received  no  consideration  for  the  money  so  paid  to  the  de- 
fendant, it  must  be  returned  by  the  defendant  to  the  State,  same 
having  been  paid  in  error,  and  the  defendant  having  no  legal  right 
to  collect  or  receive  the  same.'* 

He  charged  the  jury  further  that  if  they  should  ''find  from  the 
evidence  that  defendant  did  not  receive  said  interest,  or  any  portion 
thereof ,  (their)  verdict  must  be  for  the  defendant,  rejecting  the  plaintiff's 
demand  for  $30, 760 ^  the  amount  of  said  interest  claimed  to  have  been 
paid  on  the  checks  of  the  State.'' 

No  objection  was  urged  by  plaintiff's  counsel  to  this  charge,  and 
we  must  presume  that  it  was  perfectly  satisfactory. 

We  are,  therefore,  to  ascertain  whether  the  defendant  was  inter- 
ested with  Burke  in  the  aforesaid  illicit  transactions ;  or,  if  he  was 
not,  whether  he  received  money  from  the  State,  on  the  payment  of 
coupons,  through  the  medium  of  the  Treasurer's  checks  unlawfully 
issued. 

Now,  while  it  is  true  that  with  reference  to  the  sums  that  were  by 
Burke  checked  out  of  the  treasury,  there  are  no  particular  bonds  desig- 
nated, yet  taking  the  list  of  checks  that  is  furnished  and  their  dates^ 
and  it  is  evident  that  all  the  transactions  represented  by  them 
occurred  between  the  17th  of  October,  1882,  and  April  15,  1884,  and 
during  the  lifetime  of  L.  Conroy. 

Recurring  to  the  dates  specified  in  the  petition  as  those  on  which 
the  defendant  was  engaged  in  bond  transactions,  and  it  will  be  seen 
that  same  began  on  the  14th  of  February,  1882,  by  a  pledge  of 
f 58,000  bonds  to  the  Germania  National  Bank;  and  that  the  subse- 
quent transactions  occurred  on  the  8th  of  March,  1882;  on  the  10th 
of  May,  1882;  on  the  12th  of  May,  1882;  the  24th  of  July,  1882;  on 
the  19th  of  September,  1882;  on  the  10th  of  October,  1882;  on  the 
2d  of  November,  1882 ;  on  the  10th  of  July,  1884 ;  on  the  27th  of 
October,    1885,   and   on  the  28th  of  December,  1885.     Comparing 
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dates,  and  it  appears  that  only  one  of  the  transactions  which  are  de- 
tailed in  the  petition  is  alleged  to  have  taken  place  within  the 
period  when  those  checks  were  issued;  and  the  averment  of  the 
petition  is  that  the  transaction  of  that  date  was  a  loan,  which  the 
defendant  secured  from  the  New  Orleans  National  Bank,  of  $5000,  on 
a  pledge  of  $18,000  of  bonds,  which  had  been  previously  pledged  to 
the  Germania  National  Bank,  on  the  24th  of  July,  1882,  prior  to  the 
issuance  of  the  first  of  said  series  of  checks. 

It  further  appears  that  the  check  transactions  occurred  antecedent 
to  the  date  of  defendant's  pledge  of  $54,000  of  bonds  to  Henry  Bier, 
on  the  28th  of  December,  1885,  from  which  it  is  alleged  that  the  de- 
fendant had  cut  the  coupons  up  to  and  inclusive  of  coupon  No.  20, 
due  January,  1884;  and  likewise  antecedent  to  the  date  of  defend- 
ant's pledge  to  the  Germania  National  Bank,  of  $109,700  of  bonds,  in 
February,  1886;  and,  also,  antecedent  to  his  pledge  to  the  Mutual 
National  Bank  of  $100,000  of  bonds  on  the  1st  of  April,  1887. 

It  further  appears  from  the  allegations  of  the  petition  that  in  all 
the  various  bond  transactions  of  the  defendant,  prior  to  the  1st  of 
September,  1888,  he  acted  as  broker  or  agent  in  negotiating  pledges  of 
bonds ;  and  that  it  was  subsequent  to  that  date  that  he  acted  in  the 
capacity  of  oumer  of  any  of  said  bonds,  or  made  sales  of  them  in 
market. 

Hence  it  is  from  this  standpoint  that  we  are  to  view  the  defendant's 
liability  for  restitution  of  interest  that  is  alleged  to  have  been  unduly 
collected  from  the  State. 

It  is  in  proof  that  the  defendant  was  absent  habitually  during  the 
years  1883  and  1884,  in  New  York,  and  was  only  in  New  Orleans  for 
a  few  days  at  a  time,  and  that  most  of  the  transactions  that  occurred 
in  those  years  were  negotiated  through  L.  Gonroy. 

One  witness  states  that  he  received  two  checks  of  $2000  each,  from 
L.  Gonroy,  on  September  29,  1883,  and  credited  same  to  the  account 
of  Hart  and  Gonroy,  though  the  account  was,  ordinarily,  kept  in  the 
name  of  Gonroy  alone.  He  says:  *<  I  presumed  it  was  Hart  and  Gon- 
roy, since  Mr.  Hart  was  always  telling  me  that  Mr.  Gonroy  was  a 
partner  with  him  in  the  city  time  business.^ ^ 

He  then  makes  this  explanation,  viz. : 

«•  That  simply  shows  that,  on  September  29,  1883,  I  received  two 
checks  of  $2000  each,  and  they  were  credited  to  the  account  of  L. 
5 
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Conroy.    I  can  tell  no  more  about  it.     I  don't  know  what  it  was  for, 
or  anything;  I  simply  know  it  is  credited  to  his  account." 

He  further  states  that  on  July  8  he  finds  another  entry  on  his  cash 
book:  **  L.  Conroy,  $2000." 

That  he  knows  '^  nothing  further  than  that  he  received  the  checks 
but  does  not  know  to  whose  order  the  checks  were  made  payable. 
His  books  do  not  show  to  whom  they  were  drawn,  and  he  knows  noth- 
ing beyond  what  his  books  show." 

The  defendant,  as  a  witness,  states  that  L.  Oonroy  had  charge  of 
kia  city  time  busineaSy  for  a  portion  of  the  profits  during  the  years 
1888  and  1884. 

That  the  money  represented  by  the  different  checks  was  paid  by 
Major  Burke  to  Mr.  Conroy,  for  the  accrued  interest  on  hia  different 
loans. 

Major  Burke  informed  witness  that  he  had  g^ven  Mr.  Conroy  the 
coupons  to  cover  that,  and  asked  me  to  give  the  checks  to  Conroy. 
I  found  afterward  that  Conroy  had  drawn  a  check  for  a  like  amount 
on  *•  May  81,  1888,  $4000."  "  Mr.  Burke,"  states  the  witness,  "said 
that  he  did  not  like  to  draw  the  checks  to  his  own  order,  being  State 
Treasurer." 

**  They  were  coupons^^^  he  «awf,  "  he  had  got  from  the  bonds  that  he 
tod  been  carrying  for  different  parties — I  mean  to  say  that  other  par- 
ties were  carrying  for  Wm." 

Q.  "  Did  Major  Burke  tell  you  who  held  the  coupons?  " 

A.  '^He  told  me  that  Mr.  Conroy  held  the  coupons.  I  asked  Mr. 
Conroy  about  it  and  he  verified  the  statement." 

Q.  ''  Conroy  held  the  coupons  and  he  got  the  checks?" 

A.  "Yes,  sir." 

Q.  "Are  these  the  only  two  checks  you  received  in  person?  " 

A.  "  That  is  all." 

He  says  there  is  no  record  in  his  books — ^those  kept  by  Conroy — of 
the  two  checks  of  September  28,  1888,  for  $2000  each,  ever  having 
been  deposited.  Finds  no  record  of  check  dated  July  8,  1888,  for 
$2000,  and  one  for  $6000  payable  to  L.  Conroy — no  record  of  these 
checks  having  gone  into  the  business. 

He  then  refers  to  a  check  for  $2960  which  was  deposited,  but  it 
was  payable  to  the  order  of  W.  B.  Stansberry,  and  bears  date 
April  16,  1884.  It  is  evident  that  this  check  is  not  embraced  within 
the  calls  of  the  plaintiff's  petition,  and  need  not  be  taken  into  ac- 
count in  argument. 
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This  witness  distinctly  and  emphatically  states  that  he  <<  never  re- 
ceived any  coupons,  nor  delivered  any  to  Major  Burke  for  which  he 
gave  a  check.    Never  cut  off  interest  coupons  and  collected  them.' 

Under  this  state  of  facts — and  a  critical  examination  of  the  entire 
record  shows  no  other — ^it  is  difficult  to  resist  the  impression  that 
this  demand  of  the  plaintiff's  petition  is  not  made  out. 

The  judge  a  quo  charged  the  jury  *Hhat  the  burden  of  proof  is 
upon  the  State  to  prove  the  allegations  contained  in  her  petition," 
and  that  **  the  proof  offered  must  be  sufficient  to  enable  them  ♦  ♦  * 
to  grant  the  relief  prayed  for." 

He  charged  the  jury  further,  that  if  they  should  **flnd  from  the 
evidence  that  L.  Gonroy  was  the  agent  of  defendant,  or  did  business 
for  him  in  his  own  name,  then  the  defendant  U  (mly  bound  by  the  acta  ' 
of  Convoy  while  acting  within  the  scope  and  in  the  course  of  said  busi^ 
ness,'' 

This  is  unquestionably  the  law,  and  the  plaintiff's  counsel  did  not 
demur  to  the  charge. 

It  appears  evident  that  whatever  agency  Oonroy  had  in  reference 
to  the  checks  in  quebtion  it  did  not  come  within  the  scope  of  his  em- 
ployment or  defendant's  responsibility,  and  consequently  he  incurred 
no  liability  to  the  State  on  that  score. 

There  is  certainly  no  evidence  to  show  that  the  checks  were  issued 
in  payment  of  coupons  or  fraudulent  bonds,  and  particularly  in  pay- 
ment of  coupons  numbered  18,  14,  16,  16,  17  and  18  as  charged, 
though  it  is  clearly  shown  that  they  were  actually  given  in  payment 
of  coupons,  and  consequently  for  a  consideration. 

II. 

The  second  demand  of  the  petition  is  that  for  124,300  as  the 
amount  of  interest  that  ditfendant  is  alleged  to  have  collected,  or 
which  was  collected  through  his  procurement  on  illegal  bonds. 

First  enumerating  in  detail  the  various  bond  transactions  of  the 
defendant  with  different  persons  between  the  17th  of  February, 
1882,  and  December  28,  1885,  the  petition  alleges  that  <'to  all  of  said 
bonds  were  attached  interest  coupons,  due  from  July,  1880,  with  the 
exception  of  bonds  numbered  809,  821,  823,  844,  863,  884  and  889, 
from  which  said  defendant  had  cut  the  coupons  up  to  and  including 
coupon  No.  20,  due  January,  liS84.^^ 
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And  it  farther  alleges  that  in  porsnance  of  his  '*  agreement,  and  in 
consideration  of  his  interest  in  said  transactions  with  said  Burke,  de- 
fendant did  compound  by  way  of  account  with  said  Burke  as  to  all  of 
said  bonds,  and  it  is  true  that  said  Burke  did  have  in  his  possession 
coupons  of  105  of  said  bonds,  part  of  which,  in  August,  1881,  he, 
through  his  agent,  one  Cockerton,  collected  from  the  State"— enu- 
merating them  by  numbers. 

There  are  no  other  bonds  that  are  indicated  by  numbers  as  those 
from  which  coupons  were  clipped  by  Burke  or  the  defendant  and 
collected  from  the  State,  but  there  are  general  averments  which  are 
sufficiently  comprehensive  to  cover  the  residue  of  this  particular  de- 
mand. 

We  have  made  a  painstaking  examination  of  the  record  in  the  vain 
endeavor  to  ascertain  the  proof  upon  which  the  jury  rested  their 
verdict  in  favor  of  the  State  on  this  demand. 

The  proof  does  not  disclose  that  the  defendant  personally,  or 
through  any  agent  of  his,  made  any  collection  of  interest  coupons 
while  the  bonds  were  in  his  possession.  While  the  proof  does  show 
that  the  defendant  did  have  many  and  large  transactions  in  State 
bonds,  aggregating  hundreds  of  thousands  of  dollars — and  many  of 
such  dealings  with  Major  Burke — it  does  not  show  the  number  of 
illegal  bonds  that  passed  through  his  hands,  and  hence  it  is  a  matter 
of  impossibility  to  trace  the  various  coupons  on  such  illegal  bonds. 
State  bonds  were  marketable,  and  were  daily  bought  and  sold  on 
change  without  suspicion  or  doubt,  and  the  defendant  testifies  that 
he  was  not  aware  of  any  doubt  of  the  legality  of  the  bonds  he  dealt 
in  until  the  bond  expo9€  of  1889. 

It  is  evident  that  the  judge  a  qux)  understood  the  success  of  plain- 
tiff's case  to  depend  upon  proof  of  a  combination  or  conspiracy  be- 
tween the  defendant  and  Major  Burke,  as  his  charge  to  the  jury  on 
that  question  will  attest,  for  it  says:  << If  you  find  from  the  evidence 
that  Burke,  State  Treasurer,  wrongfully  converted  said  bonds  to  his 
own  use,  and  that  the  defendant  was  interested  with  him  in  said  wrong- 
ful and  illegal  conversion,  and  assisted  said  Burke  in  negotiating  said 
bondSj  and  in  collecting  the  interest  thereon,  ♦  *  ♦  j^nd  that  the 
State  paid  interest  thereon  from  January^  1880,  to  July  1,  18S9,  then 
your  verdict  must  be  for  the  plaintiff  for  f 24,300  interest  on  said  bonds, 
or  whatever  portion  thereof  the  evidence  before  you  shows  that  the 
State  has  paid." 
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And  *^  if  yon  find  from  the  evidence  that  the  defendant  was  not  in- 
terested with  said  Bnrke  in  said  wrongful  and  illegal  conversion,  and 
did  not  assist  Bnrke,  as  stated  above,  then  your  verdict  must  be  for 
the  defendant  on  the  claim  for  interest  made  by  the  State  for  $24,300, 
on  $100,000  State  bonds." 

This  portion  of  the  charge  appeared  to  have  been  acceptable  to  the 
plaintiff's  counsel,  as  he  failed  to  except  thereto  or  reserve  objection. 

Quite  a  number  of  brokers  and  bank  officials  were  interrogated 
with  regard  to  the  defendant's  transactions  in  State  bonds,  without  any 
circumstance  being  elicited  tending  to  show  the  existence  of  such  a 
conspiracy — though  it  did  elicit  the  fact  that  there  were  many  of  the 
illegal  bonds  that  figured  in  those  dealings. 

One  witness  who  was  on  particularly  intimate  business  relations 
with  the  defendant  speaks  of  one  lot  of  180  coupons— detached 
coupons,  which  represented  $1800 — ^which  he  is  confident  of  having 
received  from  the  defendant  or  some  one  of  his  employes  or  agents. 
But  he  afterward  qualified  this  statement  by  saying  that  he  *<  could 
not  say  that  they  were  all  handed  to  him  by  Mr.  Hart,  but  there 
were  some  of  them  that  certainly  were."  He  coald  not  say  <<that 
they  all  were,  because  there  were  several  different  amounts  of 
them." 

This,  however,  the  defendant  positively  denies.  The  present 
Treasurer  states  ^Hhat  there  is  in  his  office  no  means  of  telliDg  where 
any  of  the  illegal  payments  of  interest  were  made.  Nothing  to  show 
upon  what  date  any  of  the  illegal  payments  of  interest  were  made." 

The  Auditor  states  that  his  office  had  nothing  to  do  with  the  cou- 
pons, and  he  could  not  tell  whether  the  Treasurer  paid  out  money  in 
payment  of  interest  coupons  prior  to  1888  or  not. 

A  confidential  agent  of  Major  Burke  was  interrogated  on  the  part  of 
the  State,  and  while  he  admitted  that  he  handled  a  large  number  of 
bonds  for  him — over  $200,000 — by  negotiating  and  borrowing  money 
on  them  for  Major  Burke,  and  some  from  the  defendant,  yet  he  states 
nothing  tending  to  show  any  conspiracy,  or  interest  in  these  dealings  on 
the  part  of  the  defendant.  He  says  <<  there  were  many  and  large 
transactions  between  Major  Burke  and  Mr.  Hart,  with  which  he  was 
familiar.  These  transactions  were  conducted  through  Conroy,  and 
checks  passed  both  ways." 

A  clerk  in  the  office  of  Major  Burke  during  the  time  he  was  Treas- 
urer— ^a  gentleman  who  was  evidently  upon  close  business  as  well  as 
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friendly  relations  with  him — was  interrogated  by  the  State,  and  he 
was  asked  this  question : 

Q.  *<  Did  you  ever  have  any  conversation  with  Mr.  Hart,  at  any 
time,  in  relation  to  bonds?  " 

A.  ^^  Not  in  relation  to  any  bonds  or  coupons,  or  anything  of  the 
kind.    I  met  him  occasionally.     We  have  always  been  friends." 

Q.  ''Did  yon  ever  have  any  conversation  with  him  about  the 
checks?" 

A.  ''No,  sir;  I  never  mentioned  to  him  anything  in  regard  to  the 
checks." 

This  witness  states  that  from  1882  to  1888  he  had  almost  exclusive 
control  of  the  Treasurer's  office,  because  Major  Burke  was  frequently 
absent. 

After  a  close  investigation  of  the  record,  we  are  unable  to  agree 
with  the  conclusions  of  the  jury  on  the  demand  under  consideration. 
There  is  certainly  no  evidence  of  any  conspiracy  between  the  de- 
fendant and  Burke,  and  there  is  nothing  to  show,  with  any  degree  of 
certainty,  the  amount  of  interest  Burke  collected  from  the  State. 
The  State  has  .evidently  failed  to  discharge  the  burden  of  proof  that 
the  law  imposes  upon  every  plaintiff,  to  make  out  a  claim  against 
the  defendant  with  reasonable  certainty.  Failing  in  this  she  is  not 
entitled  to  judgment  on  this  score. 

in. 

On  the  last  proposition  of  the  plaintiff,  that  the  defendant  must 
surrender  the  bonds  enumerated  as  being  in  his  possession,  there  is 
neither  much  evidence  to  consider  or  argument  to  make. 

Accepting  the  doctrine  that  is  announced  in  Pugh  vs.  Moore,  Hyams 
&  Co.,  44  An.  209 — ^and  to  which  this  court  stands  thoroughly  com- 
mitted— in  reference  to  the  illegality  of  the  consolidated  bonds  in 
question,  and  treating  them  for  the  purposes  of  the  argument  as  ab- 
solutely and  inherently  null  and  void,  on  what  theory  is  the  defend- 
ant to  be  held  to  surrender  them  under  a  judgment  of  this  court? 

The  bonds  claimed  are  described  in  detail  by  their  respective  num- 
bers, and  the  verdict  of  the  jury  was  in  favor  of  the  State  com- 
manding the  surrender  of  those  described,  less  certain  exceptions 
already  enumerated;  and  judgment  was  rendered  accordingly — sus- 
taining the  writ  of  sequestration. 
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The  writ  of  sequestration  does  not  appear  in  the  record,  nor  the 
sheriff's  return  showing  his  action  in  the  premises,  notwithstanding 
an  order  was  made  for  the  issuance  of  the  writ. 

Referring  to  the  defendant's  answer  we  And  the  following  admis- 
sion, to- wit: 

That  the  defendant  was,  at  the  time  of  the  institution  of  the  suit, 
in  possession  of  twelve  bonds  of  $1000  each,  and  forty- one  of  $600 
each,  aggregating  $82,500 — of  the  denomination  called  consolidated 
qonds;  but  said  bonds  '<  had,  long  prior  to  the  institution  of  this  suit, 
been,  by  defendant,  pledged  as  security  for  debt  due  by  him  to  per- 
sons residing  outside  of  the  State  of  Louisiana,  who  still  hold  same." 

On  this  question  there  is  but  little  testimony  other  than  that  of  the 
defendant  himself,  and  the  substance  of  it  is  as  follows : 

That  he  acquired  the  $82,600  of  bonds  mentioned  from  Major 
Burke  as  pledges  for  money  loaned  on  them ;  but  at  the  time  he  had 
no  knowledge  of  their  illegality,  and  no  reason  to  suspect  their 
validity ;  but  that  said  bonds  are  not  in  his  possession. 

Q.  ''And  you  gave  the  consideration  which  you  have  already  men- 
tioned to  him  for  them?" 

A.  "Yes,  sir." 

Q.  "  Burke  pledged  those  bonds  to  you?" 

A.  "Yes,  sir." 

Q.  "And  you  have  held  them  in  pledge  since?" 

A.  "Yes,  sir." 

Q.  "Before  the  institution  of  this  suit,  what  had  you  done  with 
these  bonds  Mr.  Hart?  Where  were  they  at  the  time  this  suit  was 
filed— say  on  the  26th  of  February,  1890?" 

A.  "  I  pledged  the  bonds,  sir." 

Q.  "They  were  in  this  State,  at  the  time,  were  they?" 

A.  "No,  sir." 

Q.  "  Were  they  here  at  the  time  of  the  exp086  of  Burke,  say  in  Sep- 
tember, 1889?" 

A.  "Yes, sir," 

Q.  "  How  long  did  they  remain  here  after  that?" 

A.  "Oh!  sometime." 

Q.  "  Well,  about?" 

A.  "I  think  that  I  had  given  them  to  the  party  about  a  month 
previous  to  this  suit,  to  the  best  of  my  recollection." 

Q.  "A  month  previous  to  the  institution  of  this  suit?" 
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A.  "Yes,  Sir." 

On  the  trial  the  judge  a  quo  charged  the  jury  on  this  question  as 
follows,  viz. : 

"  If  yon  find  from  the  evidence  that  Burke  pledged  to  the  defend- 
ant bonds  not  belonging  to  him,  and  that  defendant  gave  Burke 
money  therefor,  and  holds  said  bonds  under  said  pledge,  or  that  the 
defendant  after  being  informed  that  said  bonds  were  invalid  pledged 
them  to  other  persons,  then  I  charge  you  that  these  facts  are  no  de- 
fence to  the  State's  suit  for  the  bonds,  and  your  verdict  must  be  on 
the  bonds  for  the  plaintifP." 

This  part  of  the  charge  does  not  come  within  the  scope  and  pro- 
visions of  the  defendant's  exception,  and  consequently  it  may  be 
considered  satisfactory;  and,  as  it  is  a  fact  admitted  by  defendant, 
that  he  repledged  the  bonds  to  parties  residing  outside  of  the  State, 
after  it  had  become  known  that  they  were  illegal  and  fraudulent, 
such  pledge  is  no  defence  to  the  action  of  the  State — on  the  theory 
of  the  case  of  Pugh  vs.  Moore,  Hyams  &  Co.,  44  An.  209,  and  Her- 
wig  vs.  Richardson  &  May,  44  An.  703.  See,  also,  State  of  Louis- 
iana vs.  M.  J.  Hart,  No.  10,662,  just  decided. 

While  it  is  true  that  these  bonds  are  not  actually  in  possession  of 
the  defendant,  technically  they  are — same  having  been  pledged  only, 
and  may  be  recalled  at  any  time  the  debt  is  paid. 

Under  these  circumstances  this  court,  in  the  exercise  of  its  equity 
powers,  may  decree  the  right  of  the  State  to  have  and  recover  said 
bonds  from  the  defendant,  and  to  declare  them  absolutely  null  and 
void  in  his  hands,  or  that  of  any  present  or  future  holder  thereof. 

On  the  admissions  of  the  defendant  in  his  answer,  the  judgment 
should  be  so  amended  as  to  make  it  correspond,  in  respect  to  the 
numbers  and  amounts  of  the  bonds,  with  the  allegations  of  the  peti- 
tion ;  and  it  should  be  further  altered  and  amended  so  as  to  reject  and 
disallow  the  plaintiff's  money  demands. 

The  judge  a  quo  charged  the  jury  that  they  must  not  entertain,  in 
any  manner,  defendant's  reconventional  demand,  stating  that 
although  it  is  styled  a  reconventional  demand,  it  is  a  claim  and  suit 
against  the  State  of  Louisiana,  and  the  State  can  not  be  sued  directly 
or  indirectly  in  her  own  courts  without  legislative  permission. 

Of  a  similar  reconventional  demand  we  had  occasion  to  express  the 
•  following  opinion  in  the  case  of  State  vs.  Hart,  No.  10,662,  just  de- 
cided, to -wit: 
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'<  In  BO  far  as  the  defendant's  reconventional  demand  is  concerned, 
little  need  be  said,  for  the  reason  that  it  merely  alleges  the  legality 
and  binding  force  of  the  bonds  in  his  hands,  as  obligations  of  the  State  ^ 
And,  inasmuch  as,  in  the  course  of  our  opinion  on  the  merits  of  the 
principal  demand,  we  were  necessitated  to  pass  upon  the  primary 
validity  of  the  bonds,  there  is  nothing  left  in  the  reconventional  de- 
mand to  decide — we  therefore  pretermit  any  expression  of  opinion 
on  the  question  of  law  raised  with  regard  to  the  jurisdiction  and 
authority  of  this  court  to  render  a  judgment  against  the  State."  To 
that  opinion  we  adhere. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  make  the  numbers,  amounts  and 
description  of  the  bonds  to  be  surrendered  to  correspond  with  the 
averments  of  the  petition ;  and  further  amended  so  as  to  reject  and 
disallow  the  demand  of  the  plaintiff  for  the  restitution  of  interest 
collected;  and,  as  thus  emended,  the  judgment  is  affirmed  with  costs 
of  appeal  taxed  against  the  plaintiff  and  appellee. 

Mr.  Justice  Parlange,  not  being  a  member  of  this  court  at  the  time 
of  the  argument  and  submission  of  this  cause,  takes  no  part  in  the 
decision. 

Mr.  Justice  McEnery,  absent  (sick) . 

-  46      73! 

I  46  iao| 
No.  11,250.  m  m 

Interdiction  of  B.  Onorato. 

The  adjudication  of  property  at  a  judicial  sale  is  itself  a  complete  title,  which  can 
not  be  diTested,  unless  the  purchaser  refuses  to  comply  with  the  terms. 

The  purchaser  having  complied  with  his  bid  by  paying  the  price,  the  delay  to 
execute  an  act  of  sale  did  not  have  the  effect  of  annulling  the  adjudication,  nor 
did  it  in  any  respect  affect  the  rights  of  the  owner. 

The  person  interdicted  is  like  the  minor,  who  is  under  a  tutor.  The  administration 
of  bis  estate  is  governed  by  similar  rules. 

The  curator  paid  debts  of  the  interdict;  incurred  for  him. 

Tbey  were  paid  after  the  death  of  the  interdict  and  after  the  curator's  functions 
had  expired.  I 

The  payment  of  debts  manifestly  due  remains  unaffected,  for  it  would  serve  no 
useful  purpose  to  cancel  them  and  require  payment  of  these  amounts  by  the 
curator,  to  the  executor  of  the  interdict's  succession.  In  order  that  he,  the 
executor,  may  pay  them  to  the  creditors. 

The  amounts  being  due,  the  only  difference  would  be  payment  by  the  executor  in- 
stead of  payment  by  the  curator. 
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When  payments  exonerate  the  estate  from  legal  charges  the  executor  must  show 
that  they  are  unfounded  and  excessive,  or  they  will  be  allowed  as  a  credit  on 
the  curator's  account. 

The  executor  opposes  certain  Items  of  the  curator's  'account  that  are  not  proven. 

APPEAL  from  the  Oivil  District  Conrt  for  the  Parish  of  Orleans. 
Ellis,  J. 


C.  F.  Buck  and  Max  DinkeUpiel  for  the  Executor,  Appellant. 


E.  Howard  McCaleb  for  Peoples'  Bank  of  New  Orleans,  Appellee. 


Quy  M.  Homor  for  the  Curator,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  B.  Onorato  was  interdicted.  Joseph  L.  Onorato  was 
his  curator. 

After  his  interdiction,  and,  in  due  proceeding,  the  sale  of  property 
was  ordered  to  pay  debts. 

Under  these  proceedings  the  People's  Bank  became  adjudicatee  of 
certain  real  estate,  on  the  14th  day  of  November,  1891,  for  the  price 
of  121,000. 

There  were  mortgages  preceding,  in  rank,  the  mortgage  of  the 
bank.  They  were  paid  by  the  adjudicatee,  the  amount  of  its  own 
claim  was  deducted,  and  the  remainder,  $1483.23  in  cash,  was  paid  to 
the  auctioneer. 

On  a  rule  issued  upon  the  motion  of  the  attorneys  of  the  interdict, 
the  court  ordered  the  recorder  of  mortgages  to  cancel  and  erase  the 
mortgages  on  the  property  sold,  and  referred  the  mortgagees  for 
payment  to  the  proceeds  of  the  sale  of  the  property. 

This  adjudication  transferred  the  property  to  the  purchaser.  O.  P. 
690. 

His  title  under  the  adjudication  is  indefeasible,  unless  he  refuses 
to  comply  with  the  terms  of  the  sale.  Washburn  vs.  Qreen,  13  An. 
332. 

The  purchaser  had  complied  with  the  terms  of  the  sale. 

The  notarial  deed  of  sale  was  signed  after  the  death  of  the  inter- 
dict. 
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The  executor  of  his  will  moved  for  a  rale  on  the  adjadicatee,  the 
People's  Bank,  in  which  he  alleged  that  the  property  had  been  ad- 
judicated to  that  bank,  and  that  the  adjudication  had  not  been 
complied  with ;  that  he  had  offered  to  sign  a  deed  and  receive  the 
price. 

Concluding,  he  asked  that  the  adjadicatee  show  cause  why  it  should 
not  comply  with  the  adjudication  and  pay  the  price  to  the  mover,  or 
in  default,  for  cancellation  of  the  adjudication. 

After  the  sale  had  been  complied  with  by  the  adjudicatee,  the  in- 
terdict being  dead,  the  executor  took  a  rule  on  the  carator  for  an 
account  and  delivery  of  the  property  to  him. 

The  curator  filed  an  account. 

The  executor  filed  an  opposition  on  the  ground  that  the  account 
should  have  been  rendered  to  him ;  that  the  authority  of  the  curator 
ends  with  the  death  of  the  interdict,  and  that  he  has  no  power  after 
that  time  to  do  anything  but  render  his  account. 

That  the  sale  of  the  property  adjudicated  to  the  People's  Bank  has 
never  been  passed,  and  that  he  alone  has  the  authority  to  distribute 
the  proceeds  of  that  sale. 

The  opponent  opposes  all  the  other  items  of  the  account  and  de- 
mands proof  in  support  of  each. 

Recurring  to  the  adjudication  to  the  bank,  the  proof  is  unques- 
tioned Chat  the  property  was  adjudicated  as  alleged.  This  adjudica- 
tion conveys  title  without  any  subsequent  deed.  Lane  vs.  Cameron, 
36  An.  778. 

In  the  case  cited  by  appellant  of  Collins  vs.  Demorest,  46  An.  p.  108, 
there  was  not  a  completed  adjudication  and  specific  compliance  with 
the  terms  of  sale  on  the  part  of  the  adjudicatee,  as  was  done  in  the 
case  at  bar. 

On  this  branch  of  the  case,  the  District  Court  rightly  and  tersely 
says: 

*'  As  to  all  the  proceeds  realized,  except  $1488.23,  distribution  had 
been  made  prior  to  the  interdict's  death;  all  the  mortgages,  in  their 
order  according  to  their  rank,  being  paid  in  the  execution  and  com- 
pletion of  that  sale  itself. 

*<  The  late  curator's  account  only  recites  this  fact  and  states  the 
amount  that  had  thus  been  paid.  He  has  not  distributed,  nor  is  he 
seeking  to  distribute.  The  order  of  sale  was  to  pay  these  very 
mortgage  debts.     By  order  anteceding  the  sale,  the  mortgagees  and 
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claimants  were  referred  to  the  proceeds  of  the  sale  when  made,  that 
inscriptions  mig^ht  be  erased  and  the  title  pass  free  to  the  purchaser. 
At  the  sale  the  People's  Bank  bid  and  paid,  as  herein  above  recited, 
and  so  of  the  other  purchaser  at  the  other  sale. 

^^  Ranking  claims  were  paid  in  cash,  the  compensation  did  its 
work,  authorizing  retention  'igfro  tanU>^  and  the  remaining  surplus  was 
paid  over  to  the  curator's  hands,  all  before  the  interdict's  death." 

The  curator's  account  of  the  proceeds  of  sale  is  correct,  and  there- 
fore the  opposition  against  this  adjudication  was  not  well  taken. 

The  account  of  the  curator  was  due  to  the  court.  Succession  of 
Webre,  36  An.  313. 

The  mode  of  rendering  the  account  is  similar  to  that  followed  by 
the  tutor  in  rendering  an  account  to  his  ward.     O.  O.  416. 

That  mode  has  been  followed  in  this  case.  He  accounts  to  the 
court  and  through  the  court  to  the  executor. 

The  remaining  grounds  for  decision  are  that  the  distribution  of  the 
proceeds  could  not  legally  be  made  by  the  ccrator,  but  only  by  the 
opponent  as  executor. 

The  interdict  died  on  April  26,  1892,  and  opponent.  Hart,  became 
executor  of  the  succession. 

Regarding  the  executor  and  the  adjudication  to  the  People's  Bank 
we  agree  with  the  court  a  qwi  in  the  statement,  and  further  quote 
from  its  decision,  that  <^  it  may  not  amount  to  a  full  estoppel,  but  it 
g^es  far  in  that  direction,  that  the  gentleman  who,  as  executor,  took 
the  rule  on  the  bank  was  the  gentleman  who,  as  representative  of 
the  ranking  special  mortgages,  received,  before  the  interdict's  death, 
from  said  bank,  as  purchaser  and  adjudicatee,  at  said  auction  sale, 
$13,630.20  of  the  total  price  bid  and  paid,  say  $21,000.  I  take  it, 
that  he  has,  as  executor,  taken  this  rule  as  a  matter  of  precaution 
for  his  own  security  in  his  said  trust,  which  is  proper." 

Passing  from  the  adjudication  of  the  property  of  the  interdict  to 
the  other  grounds  of  opposition : 

The  records  do  not  disclose  any  attempt  at  unfairness  on  the  part 
of  the  curator. 

The  payment  of  certain  debts  contracted  by  him  during  the  exist- 
ence of  the  interdict,  after  the  death  of  his  principal,  will  not  meet 
with  approval  nor  commend  itself  as  proper  in  settling  the  affairs  of 
which  he  had  charge  under  the  appointment  of  the  court. 
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As  a  practical  question,  in  the  present  case,  it  would  not  serve  any 
useful  purpose  to  have  these  payments  recalled  in  order  that  they 
may  be  carried  in  the  account  of  another  administration. 

It  is  not  alleged  that  the  heirs  or  the  creditors  are  affected  by  the 
mode  of  settlement  followed. 

The  argument  of  the  opponent  is  that  the  curator's  authority 
ceased  at  the  death  of  the  interdict,  and  that  it  was  then  his  duty  to 
pay  over  to  the  executor  amounts  in  his  hands. 

Technically  the  executor  represented  the  succession,  and  should 
have  delivered  the  funds  as  contended. 

This  alone  does  not  offer  sufficient  grounds  to  set  aside  these  pay- 
ments. 

But  they  must  be  proven  correct  by  him,  and  in  the  event  of  his 
failure  he  becomes  responsible. 

This  is  the  penalty  to  which  he  has  exposed  himself. 

It  is  in  place  to  state  that  none  of  the  debts  paid  by  him  were  con- 
tracted after  the  death  of  the  interdict. 

The  judge  of  the  first  instance  has  approved  the  account  as  pre- 
sented by  the  curator. 

This  court  has  decided  that  the  acknowledgment  and  payment  of 
debts  by  tutors  and  curators  which  they  knew  to  be  owing  by  the  es- 
tate which  they  administer  are  prima  fade  evidence  of  their  cor- 
rectness. Eilgour  vs.  Ratdiff's  Heirs,  2  Mart.  N.  S.  298;  Baillis  vs. 
Wilson,  6  Mart.  N.  S.  335;  Succession  of  Franklin,  3  R.  287. 

An  appearance  of  good  faith  and  good  management  in  the  settle- 
ment of  accounts  are  important  considerations,  and  relieve  to  some 
extent  from  the  necessity  of  having  witnesses  to  the  various  trans- 
actions. 

The  accountant  thus  protected  is  not  obliged  to  prove  the  signa- 
ture of  every  receipt  for  needful  expenses  and  debts  paid. 

Proof  of  every  item,  however  small  and  correct,  from  the  mere 
statement,  would  involve  the  estate  in  heavy  and  useless  expense. 
Succession  of  Bauman,  30  An.  1138. 

Applying  this  rule  in  proving  up  the  curator's  account  in  this  case, 
the  judgment  appealed  from  is  affirmed  as  to  all  the  items,  except 
the  following: 

The  item  of  $436.66  carried  on  the  account  as  <<  amount  paid  by  J. 
A.  Newsham,  gardener,  for  preserving  property." 

This  item,  to  the  curator's  credit,  may  be  correct. 
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The  executor  opposes  it,  on  the  ground  that  it  is  not  supported  by 
any  evidence. 

The  item  for  attorney's  fee,  $1820,  is  equally  unsupported  by  evi 
dence. 

The  entry  on  the  account  is  all  that  appears  in  support. 

Being  opposed  they  should  be  proven  up  contradictorily  with  the 
executor. 

The  curator  credits  himself  with  $660.93,  his  own  commission  as 
executor. 

It  is  stated  in  the  account  that  it  is  2  1-2  per  cent,  commission  on 
the  amount  of  the  inventory. 

No  commission  is  charged  upon  the  revenues.  The  claim  for  this 
commission  will  not  be  passed  upon  at  this  time* 

Before  passing  upon  it,  it  is  proper  to  ascertain  whether  there  was 
any  productive  property  forming  part  of  the  estate. 

Any  right  to  recover  the  three  items  just  mentioned  is  reserved. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  affirmed  in  all  respects  except  in  so  far  as  relates 
to  the  items  carried  in  the  account  as  having  been  paid  by  Newsham, 
viz.:  $436,55;  attorney's  fees,  $1820;  curator's  commissions,  $660.93. 
As  to  these  three  items  the  case  is  remanded  for  a  new  trial. 

Appellee  to  pay  costs  of  appeal. 


No.  11,321. 

State  op  Louisiana  ex  rel.  Mrs.  Penelope  A.  Violett  bt  al. 

vs.  Frederick  D.  King,  Judqe  op  the  Civil  District 

Court  por  the  Parish  op  Orleans. 

1  Where  an  injanctfon  does  not  order  the  closing  up  of  defendant's  business  but 
restrains  him  simply  from  carrying  it  on  in  a  manner  resulting  In  an  alleged 
continuing  nuisance  to  the  health  and  comfort  of  plaintiff  and  his  family,  it 
should  not  be  set  aside  on  bond,  as  the  effect  of  the  dissolution  is  to  authorize 
and  permit  the  defendant  to  continue  to  do  the  act  complained  of  and  re- 
strained during  the  pendency  of  the  suit. 

2.  The  law  does  not  limit  its  protectionto  parties  who  are  aggrieved  in  dollars 
and  cents  by  a  continuing  nuisance.  The  fact  that  the  plaintiff  in  injunction 
does  not  own  the  premises  which  he  occupies,  but  occupies  them  as  tenant 
does  not  withdraw  from  him  and  his  family  the  protection  of  the  law  against 
a  nuisance  affecting  their  health  and  comfort. 
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3.  Tbe  failure  of  the  owner  of  the  property  who  has  joined  with  the  tenant  in  an 
application  for  an  injunction  to  perfect  the  injunction  by  giving  bond  does  not 
destroy  the  right  of  the  tenant,who  is  before  the  court  standing  on  his  own 
rights,  and  not  depending  upon  those  of  the  owner,  to  the  benefit  of  the  Injunc- 
tion, when  he  has  himself  given  bond. 

A  PPLICATION  for  Mandamus, 


Farrar,  Jonas  &  KruUMhniil  for  the  Relators. 


Respondent  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  C.  J.  The  relators  are  Mrs.  Penelope  A.  Violett,  widow 
of  the  late  William  A.  Violett,  and  Atwood  Violett. 

They  allege  that  they  instituted  suit  in  the  Civil  District  Oourt  for 
the  parish  of  Orleans,  in  which  suit  they  represented  that  relator, 
Mrs.  Violett,  was  the  owner,  and  relator,  Atwood  Violett,  the  occu- 
pant of  certain  premises  in  their  petition  described,  and  that  F. 
Johnson  &  Son,  a  commercial  firm  domiciled  in  the  city  of  New  Or- 
leans, and  the  individual  members  thereof,  had  established  a  livery 
stable  adjoining  the  property  in  said  petition  described,  in  which 
livery  stable  they  kept  a  large  number  of  horses;  that  from  said 
livery  stable  arose  the  most  offensive  smells,  and  that  the  same 
caused  swarms  of  insects  to  infest  the  premises  belonging  to  said 
Mrs.  Violett  and  occupied  by  Atwood  Violett,  and  that  said  smells 
were  so  offensive  and  disgusting  as  to  subject  relator,  Atwood 
Violett,  the  occupant  of  said  premises,  to  the  most  intolerable  an- 
noyance; that  in  said  petition  relators  further  represented  that 
said  livery  stable  so  located  in  the  vicinity  of  said  dwelling  house  as 
aforesaid,  as  also  of  other  dwelling  houses,  and  in  a  neighborhood  of 
dwelling  houses,  and  the  business  of  conducting  said  livery  stable  at 
said  location  in  the  manner  in  which  it  was  conducted  constituted  a 
nuisance  which  relators  were  entitled  to  have  suppressed,  and  pray- 
ing for  an  injunction  in  the  premises.  That  upon  said  petition  an 
order  was  duly  entered  ordering  an  injunction  to  issue  in  the 
premises  as  by  relators  prayed  for.  That  said  injunction  duly  issued ; 
that  the  defendants  therein  subsequently  took  a  rule  upon  relators 


m. 
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to  show  cause  why  said  injunction  should  not  be  dissolved  upon 
bond ;  that  said  rule  was,  after  hearing,  made  absolute  by  the  Civil 
District  Court,  and  defendants  allowed  to  bond  said  injunction,  all  of 
which,  with  other  necessary  particulars,  it  was  averred  would  more 
fully  appear  from  the  record  of  said  suit  now  pending  in  the  Civil 
District  Court,  which  is  referred  to  as  part  of  their  petition,  and 
which  in  the  original  or  duly  certified  copy  thereof  would  be  pre- 
sented to  the  Supreme  Court  at  the  hearing.  That  the  injunction 
prayed  for  was  not  against  the  conducting  of  said  livery  stable,  pro- 
vided the  same  be  conducted  in  such  a  manner  as  not  to  inflict  a  nui- 
sance upon  relators,  but  merely  enjoined  said  defendants  from  con- 
tinuing to  conduct  said  livery  stable  in  the  manner  and  form  in  which 
they  did  conduct  the  same^ — that  is  to  say,  in  such  a  manner  as  to  give 
rise^to  the  most  offensive  and  disgusting  smells,  rendering  the  dwell- 
ing house  of  relators  untenantable.  That  by  said  order  to  bond  an 
irreparable  injury  was  and  Is  inflicted  upon  relators,  and  they  did 
seasonably  apply  to  the  court  for  a  suspensive  appeal  from  said  or- 
der, but  that  the  court,  through  Frederick  D.  King  (the  judge  of  Di- 
vision **B,"  thereof,  sitting  in  lien  of  the  Hon.  George  H.  Theard, 
judge  of  Division  <<  E"  thereof,  absent  on  leave,  and  to  which  Di- 
vision <<E"  said  cause  had  been  allotted),  who  tried  said  rule  and 
to  whom  said  application  for  an  appeal  was  made,  has  wrongfully 
refused  and  declined  to  render  an  order  of  appeal  in  the  premises. 
They  prayed  for  the  issuing  of  an  alternative  writ  of  mandamtis  to 
the  judge  of  Division  *<  B,"  sitting  in  place  of  the  judge  of  Division 
*'E,"  commanding  him  to  grant  relators  a  suspensive  appeal  [nunc 
pro  tunc  as  of  date  of  August  4,  1898 — date  when  application  was 
made  therefor]  from  the  order  allowing  the  dissolution  of  the  in- 
junction on  bond. 

An  alternative  writ  of  mandamus,  having  issued,  the  district  judge 
has  flled  an  answer  in  which  he  declares  that  on  the  trial  of  the  rule 
to  bond  the  injunction  it  appeared  that  no  irreparable  injury  resulted 
or  could  result  from  the  act  complained  of,  and  that  the  damage  com- 
plained of  could  be  made  good  or  repaired  by  the  payment  of  money. 
That  it  appeared  said  premises  of  relator  were  leased  and  that  the 
only  loss  that  could  result  was  a  loss  to  the  tenant  appreciable  in 
money.  That  the  suit  was  brought  jointly  by  Mrs.  Penelope  A.  Yio* 
lett  as  owner  of  the  property  and  Atwood  Violett  as  tenant  of  the 
property — that  no  injunction  had  been  issued  on  behalf  of  Mrs.  Pen- 
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elope  Violett,  the  owner  of  the  property,  as  no  bond  had  been  fur- 
nished, and  the  injunction  issued  was  qn  behalf  of  the  tenant  of  the 
property,  and  the  dissolution  of  the  writ  was  accordingly  of  the  writ 
issued  on  behalf  of  the  tenant.  That  the  judgment  dissolving  the 
injunction  was  rendered  in  the  exercise  of  the  discretion  vested  in 
the  court  under  Art.  307  of  the  Code  of  Practice.  He  prayed  that 
the  writ  of  mandamus  be  refused. 

The  application  to  bond  contained  no  reasons  for  the  same.  It  was 
a  simple  motion  requesting  '^  on  motion  of  counsel  for  defendant  that 
plaintiff  show  cause  on  the  24th  July,  1898,  why  the  injunction  should 
not  be  dissolved  on  defendant's  furnishing  bond  conditioned  accord- 
ing to  law." 

The  district  judge,  in  making  the  rule  absolute,  declared  that  he 
did  BO  for  reasons  orally  assigned  and  considering  the  law  applicable 
to  the  case.  We  presume  the  reasons  referred  to  were  the  same  as 
thoBe  assigned  in  the  answer  or  return  herein.  On  the  the  20th 
July,  1898,  defendant  in  injunction  obtained  a  rule  on  plaintiff  to 
show  cause  on  the  24th  July,  1898  (the  same  day  on  which  the  rule 
on  the  motion  to  bond  was  returnable) ,  why  the  injunction  issued 
should  not  be  set  aside  on  tJie  grounds :  (1)  that  the  court  was  with- 
out jurisdiction  ratione  materise;  (2)  that  even  if  the  court  had  juris- 
diction, the  allegations  contained  in  plaintifiF's  petition  were  untrue 
and  not  such  as  would  authorize  the  issuance  of  the  writ;  (8)  that 
the  petition  on  which  the  injunction  issued  set  forth  no  cause  of  ac- 
tion;  (4)  the  bond  is  not  good,  valid,  or  sufficient. 

The  record  does  not  show  what  action,  if  any,  was  taken  in  the 
matter  of  this  last  rale. 

The  fact  stated  by  the  judge  in  his  answer,  that  an  order  dissolving 
an  injunction  on  bond  is  granted  by  a  district  judge  in  the  exercise  of  a 
judicial  discretion  expressly  conferred  upon  him  by  law,  does  not 
withdraw  that  order  absolutely  from  being  made  the  subject  of  re- 
view by  this  court.  When  the  district  judge,  on  application  made  to 
him  by  a  defendant  in  injunction,  permits  the  bonding  of  the  injunc- 
tion, plaintiff  has  the  legal  right  to  apply  for  a  suspensive  appeal 
from  the  order  to  that  efiFect.  Should  this  be  denied  him,  he  has  the 
undoubted  right  to  have  tested  in  this  court,  as  is  now  being  done  by 
the  relator  in  this  case,  the  question  whether  the  judge  was  war- 
ranted and  justified  in  this  refusal.  On  such  an  inquiry  this  court  has 
necessarily  to  determine  whether  the  judge's  discretion,  which  only 
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extends  legally  to  cases  wherein  the  dissolution  of  the  injaaction 
would  not  work  irreparable  injury  to  the  plaintiff,  has  been  legaUy 
applied  or  not.  If  we  find  it  has  not  we  grant  relief,  otherwise  re- 
lator takes  nothing  by  his  application  to  us.  As  has  been  said  sev- 
eral times  by  this  court,  each  case  must  stand  or  fall  upon  its  own 
apecial  facts  and  circumstances.  White  vs.  Oazenave,  14  An.  67; 
Blanc  vs.  Murray,  86  An.  167. 

For  the  purposes  of  our  decision,  we  take  as  true  the  allegations 
of  fact  contained  in  the  petition  for  injunction,  confining  ourselves 
to  the  restricted  issue  on  the  pleadings  as  to  the  correctness  vel  non 
of  the  judge's  action  in  the  matter  of  the  refusal  of  the  appeal,  which 
carries  with  it  the  determination  of  the  question  whether  the  bond- 
ing of  the  particular  case  would  or  would  not  work  irreparable  injury 
to  the  plaintiff.  If  we  could  under  any  circumstances  extend  ourin- 
-quiries  to  matters  touching  the  injunction  proper,  the  matters  which 
we  could  consider  would  have  to  be  very  exceptional  and  radical  in 
their  character.  This  whole  subject  has  been  very  fully  discussed  in 
the  case  of  State  ex  rel.  Puckette  vs.  Hicks,  39  An.  001,  where  a 
mandamus  was  asked  by  plaintiff  in  injunction  to  compel  the  de- 
fendant judge  to  grant  a  suspensive  appeal  from  an  order  dissolving 
a  preliminary  injunction. 

The  court,  referring  to  the  fact  that  by  Art.  307  of  the  Code  of 
Practice  courts  which  grant  injunctions  are  authorized  *'in  their  dis- 
cretion "  to  dissolve  an  injunction  on  bond,  said  that  the  discretion 
thus  vested  was  limited  by  the  article  to  cases  where  the  act  pro- 
hibited may  not  work  an  irreparable  injury — that  in  the  latter  case 
they  have  no  right  or  power  to  dissolve,  and  that  an  order  dissolving 
on  bond  in  such  cases  is  itself  an  interlocutory  judgment,  which  may 
cause  irreparable  injury,  and  is  therefore  appealable  under  Art.  666 
of  the  Code  of  Practice,  which  provides  that  <<  one  may  appeal  from 
all  interlocutory  judgments  when  such  judgments  may  cause  him  an 
irreparable  injury."  It  further  said  that  where  the  judge  refuses  to 
grant  an  appeal  from  such  an  order  the  plaintiff  might  resort  to  the 
Supreme  Court  for  a  man^damus  to  compel  him  to  do  so^that  on  ap- 
plication for  such  mandamus  the  inquiry  in  that  court  was  simply 
whether  the  act  which  is  prohibited  by  the  injunction  and  is  unfet- 
tered by  the  dissolution  is^uch  as  may  cause  to  plaintiff  an  irrepar- 
able injury.  If  found  to  be  such  the  mandamus  is  granted,  if  not  so 
found  it  is  denied — that  in  this  Inquiry  the  allegations  of  the  plain- 
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tilf' 8  pelitioii  are  taken  for  true  so  far  as  the  facts  therein  set  forth 
are  concerned — ^that  by  this  is  not  meant  that  the  conrt  was  to  be 
conelnded  by  mere  allegations  in  the  petition  that  the  acts  restrained 
will  occasion  irreparable  injury;  that  snch  allegations  are  mere  in* 
ferences  and  dednctions  from  the  acts  and  facts  charged,  the  verity 
and  Bonndness  of  which  the  Supreme  Court  could  review  (see  Cres- 
cent City  vs.  Police  Jury,  32  An.  1194,  1196,  1196).  That  it  had  to 
examine  the  facts  charged,  and  the  nature  and  character  of  the  in- 
jury which  might  be  inflicted  by  the  acts  complained  of,  and  is  thus 
to  determine  whether  such  injury  might  be  irreparable  vel  non.  The 
court  then  proceeded  to  say  that  it  was  difficult  to  lay  down  any  pre- 
cise rule  as  to  what  gives  to  an  injury  the  quality  of  being  irrepar- 
able, but  that  the  general  principle  was  that  an  injury  the  damage 
from  which  is  merely  in  the  nature  of  pecuniary  loss  and  could  be 
exactly  and  fully  repaired  by  compensation  in  money  is  a  reparable 
injury,  for  which  a  bond  of  sufficient  amount  and  properly  secured 
would  afford  all  adequate  indemnity.  The  court  quoted  approv- 
ingly from  the  case  of  Crescent  City  vs.  Police  Jury,  82  An.  1194, 
where  on  a  former  occasion  it  had  said : 

'*  There  are  many  injuries  which  in  the  very  nature  of  things  can 
not  be  repaired  by  any  money  consideration,  such  for  instance  as  re- 
sult from  acts  which  outrage  the  feelings  and  wound  the  sensibili- 
ties, or  deprive  us  of  objects  of  affection,  or  of  things  which,  trivial 
in  themselves,  but  of  inestimable  value  by  reason  solely  of  being  asso- 
ciated with  some  precious  memory  or  touching  incident  of  our  lives. 
Or  it  may  be  that  the  maintenance  of  the  writ  was  required  to  pre- 
serve to  us  our  homes  and  to  establish  us  in  a  state  or  condition 
which  lost  for  the  moment  can  never  be  recovered  nor  the  loss 
atoned  for  by  money.  In  this  class  of  cases  the  injunction  should  be 
maintained  because  the  injury  from  its  dissolution  would  be  irrepar- 
able." 

This  extract  was  quoted  not  as  an  exhaustive  but  as  an  illustrative 
statement  of  the  kind  of  injuries  which  were  to  be  considered  irr  - 
parable.  The  cases  of  Delacroix  vs.  Viller6,  11  An.  39;  White  vs. 
Oasenave,  14  An.  67;  Marion  vs.  Johnson,  22  An.  512;  Boedicker  vs. 
East,  24  An.  154;  Sigur  vs.  Judge,  33  An.  133;  Waterworks  vs.  Oser, 
86  An.  918 ;  and  Knabe  vs.  Ferrot,  14  An.  847,  were  also  cited  as  illus- 
trations of  the  principles  guiding  this  court  on  those  matters.  Each 
particular  case  (it  was  declared)  would  have  to  be  considered  on  its 
own  facts  and  circumstances  and  the  relief  determined  thereby. 
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The  court  further  said  that  it  was  impossible  and  eminently  im-> 
proper  for  it  to  enter  into  a  discussion  of  the  legality  and  propriety 
of  the  injunction  itself,  unless  on  the  face  of  the  papers  it  was  per- 
fectly manifest  that  the  granting  of  the  injunction  was  an  abuse  of 
the  power  of  the  court  (see  Crescent  City  vs.  Police  Jury,  32  An. 
1196) . 

The  court  held  the  relator  to  be  entitled  to  a  suspensive  appeal 
and  made  the  provisional  writ  of  mandamfis  which  had  issued  to 
peremptory. 

In  the  case  at  bar  the  injunction  was  not  sought  to  restrain  the  de- 
fendants from  carrying  on  their  business  as  keepers  of  a  livery  sta- 
ble, but  only  from  doing  so  in  the  manner  complained  of,  which  it  was 
claimed  was  resulting  in  the  commission  of  a  nuisance  intolerable  to 
the  plaintiffs. 

The  fact  that  the  particular  plaintiff  who  perfected  the  Injunction 
by  giving  bond  does  not  own  the  premises  which  he  occupies,  but 
occupies  it  as  a  tenant,  does  not  withdraw  from  him  and  his  family 
the  protection  of  the  law  against  a  nuisance  affecting  their  health  or 
their  comfort.  The  law  in  this  State  does  not  limit  its  protection  to 
parties  who  are  aggrieved  in  dollars  and  cents  by  a  continuing  nuisance 
(Blanc  vs.  Murray,  36  An.  164) .  The  right  of  the  tenaot  as  plaintiff 
in  injunction  is  destroyed  neither  because  of  the  joinder  with  him  of 
the  owner  of  the  premises  in  the  petition  for  an  injunction,  and  her 
failure  to  give  bond,  nor  by  the  fact  that  she  joins  him  in  this  court 
as  one  of  the  relators  herein.  If  the  owner  has  failed  to  give  bond 
she  may  have  no  standing  in  court  and  should  be  so  adjudged,  but 
the  tenant  is  before  us  standing  on  his  own  rights  and  not  depending 
on  hers. 

The  effect  of  the  dissolution  in  this  case  would  be  to  authorize  and 
permit  the  defendant  in  injunction  to  do  the  act  complained  of  and 
restrained — in  other  words,  defendants,  through  the  judge's  order, 
would  not  only  be  authorized  to  pursue  and  carry  on  their  business 
as  keepers  of  a  livery  stable,  but  to  do  so  regardless  of  what  are  al- 
leged to  be  plaintiff's  legal  rights.  Had  the  injunction  taken  out  had 
as  its  effect  the  entire  closing  up  at  once  of  defendant's  establish- 
ment this  case  would  have  been  presented  to  us  in  a  very  different 
aspect  from  that  which  it  actually  has.  Under  the  pleadings  plaintiff 
has  a  vital  present  interest  in  having  defendant's  business  conducted 
in  such  a  manner  as  would  not  result  in  a  nuisance  to  him.     The  in- 
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junction  wonld  have  no  greater  effect  than  that.  If  defendants'  busi- 
ness should  be  properly  and  legaUy  conducted,  they  would  have 
nothing  to  fear  from  the  injunction  and'  therefore  nothing  to  com- 
plain of  as  being  irreparable  in  its  injury  to  them.  They  could  not 
reasonably  ask  the  court  to  permit  them  to  carry  on  thpir  business 
improperly  and  illegally  without  restraint  of  any  kind  to  the  termi- 
nation of  this  litigation. 

It  may  be  that  the  petition  for  injunction  is  not  as  specific  in  its 
details  as  it  should  have  been,  and  that  the  injunction  is  more  gen- 
eral than  is  desirable,  (Patten  vs.  Marden,  14  Wisconsin,  473) ,  but 
the  defendants  sought  no  modification  from  the  court  below. 
That  the  granting  of  the  injunction  may  subject  defendants  to  a  lia- 
bility to  charges  of  contempt  of  court  for  alleged  violation  of  the 
provisions  may  be  true,  but  that  consideration  is  very  remote  in  the 
discussion  of  the  matter  before  us.  We  can  not  assume  that  the 
plaintiff  will  seek  to  harass  defendants  by  contempt  proceedings,  nor 
can  we  assume  that  such  proceedings  would  work  irreparable  injury 
to  them.  The  generality  of  the  terms  of  the  injunction  cculd  in  such 
proceedings  but  work  to  their  benefit;  and  plaintiff's  detriment. 

In  view  of  the  fact  that  the  petition  for  the  injunction  does  not 
claim  defendant's  business  lo  be  per  se  a  nuisance-— does  not  claim 
that  it  was  carried  on  in  an  unauthorized  locality,  does  not  pre- 
tend that  the  common  council  of  New  Orleans  has  enacted  regula- 
tions in  respect  to  it  which  defendants  have  violated,  the  district 
judge  would  unquestionably  on  a  matter  of  contempt  bear  in  mind 
that  within  reasonable  limits  the  individual  citizen  has  to  submit  to 
some  annoyance  and  inconvenience  from  the  legal  exercise  of  the 
rights  of  others,  and  would  only  hold  defendants  responsible  on  strict 
proof  of  a  clear  disregard  by  the  defendant  in  injunction  of  those 
obligations  which  Art.  666  O.  O.  declares  ^'  citizens  owe  to  each  other 
under  the  law,  independently  of  all  agreement."  Wood  on  Nuis- 
ances, Sec.  408. 

In  Delacroix  vs.  Villere,  11  An.  40,  the  court,  alluding  to  a  number 
of  cases  where  defendants  in  injunction  had  been  permitted  to  bond 
the  injunction,  said  that  an  examination  of  them  would  show  that 
they  were  cases  in  which  the  injury  was  really  appreciable  in  money 
and  where  the  continuance  of  the  injunction  was  likely  to  work  a 
more  serious  injury  to  the  other  side.  That  there  were  some  things 
that  bonds  would  not  cover  and  which  could  not  be  estimated  in 
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dollars  and  oeats,  and  if  our  law  can  not  protect  in  catee  like  thoee 
it  bat  poorly  earned  the  encomioms  bestowed  npon  it.  In  Blanc  vs. 
Murray  the  court  said :  <'  In  determining  the  question  of  nuisance  vel' 
turn  it  is  necessary  to  balance  the  rights  of  the  parties  in  view  of  all. 
the  circumstances  and  say  whether  or  not  the  use  of  the  property  in 
the  manner  complained  of  is  reasonable  and  in  accordance  with  the 
relative  rights  of  the  parties." 

This  remark  was  made  after  a  trial  on  the  merits,  but  the  relative 
rights  of  parties  as  they  appear  prima  fade  in  the  pleadings  are 
easily  discoverable  in  this  case. 

The  parties  to  this  litigation  do  not  stand  before  the  court  by  any 
means  with  an  equality  of  right.  The  plaintiff  has  everything  to 
lose  and  the  defendant  nothing  legally  to  gain  by  bonding  the  in- 
junction. 

It  might  well  be  asked  (altering  a  little  the  words  of  Mr.  Justice 
Egan,  in  his  dissenting  opinion  in  the  case  of  State  ex  rel.  Dmillet  vs.. 
Judge,  29  An.  870) ,  *'  who  can  recall  or  repair  the  effect  of  a  continu- 
ing nuisance  to^the  health  and  comfort  of  plaintiff  and  his  family,  and: 
what  is  the  effect  of  allowing  a  dissolution  of  the  injunction  in  this 
case  if  it  be  not  to  permit  defendants  to  continue  and  keep  up  the 
nuisance  complained  of  during  the  pendency  of  the  suit,  however 
long." 

We  are  of  the  opinion  that  the  plaintiff  was  entitled  to  a  continu- 
ance of  the  injunction  until  the  hearing  of  the  case  on  its  merits  and 
that  the  dissolving  of  the  same  on  bond  would  work  irreparable  in- 
jury to  the  relator,  Atwood  Violett.  He  is  entitled  to  the  suspensive 
appeal  for  which  he  applied. 

It  is  therefore  ordered  and  decreed  that  the  provisional  writ  of 
mandarMis  herein  issued  be  and  the  same  is  hereby  made  peremptory 
in  favor  of  the  relator,  Atwood  Violett.  Mrs.  Penelope  A.  Violett  not 
having  perfected  the  injunction  by  bond  in  the  lower  court  the  man^ 
damvs  asked  for  is  as  to  her  refused. 


No.  11,384. 
City  of  New  Orleans  vs.  New  Okleans  Coffee  Company, 

Limited. 

EzemptioDS  from  taxation  are  strictly  oonstrued.    A  corporation  claiming  to  own 
a  secret  non -patented  process  by  which,  without  the  use  9t  any  chemical,  it  i» 
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enabled  to  make  seleetions  of  green  eofleea  wbloh,  tbrongh  carefal  and  cleanly 
roasting  and  a  secret  prooeas  of  cooling,  produce  "brands"  of  ungronnd  roast- 
ed coffees,  each  one  of  which  is  claimed  to  have  a  recognizable  taste— is  not  a 
"  manufacturer  "  within  the  meaning  of  Art.  a06  of  the  Constitution,  and  is  not 
exempt  under  that  article  from  the  payment  of  a  license. 

I  PPBAL  from  the  First  City  Conrt  of  New  Orleans. 
V     Childress,  J. 


Geo.  W.  Flynn,  Assistant  Oity  Attorney,  and  E.  A.  O^ Sullivan,  City 
Attorney,  for  Plaintiff  and  Appellant. 


Moise  &  Cahn  for  Defendant  and  AppeUee. 


The  opinion  of  the  conrt  was  delivered  by 

Pablanob,  J.  The  defendant  corporation  claims  to  be  <'  a  mann- 
factorer  of  coffee,"  and  to  be  as  snch  exempt  nnder  Article  206  of 
the  Constitntic  n  from  the  payment  of  a  license. 

The  defendant  corporation  contends  that  by  means  of  a  secret 
non-patented  process,  it  is  enabled  to  make  a  selection  of  green 
coffees  havinii:  the  qualities  required  for  the  purpose  intended,  which 
cofTees,  after  being  subjected  to  manipulation,  being  roasted  and  be- 
ing allowed  to  cool  in  a  particular  manner,  produce  certain  branda 
of  coffee,  each  having  a  recognizable  taste  and  flavor. 

The  defendant  corporation  says  and  insists  that  no  chemicals  of 
any  kind  are  used  during  the  secret  process,  and  it  is  upon  the  pro- 
duction of  its  different  brands  of  roasted  coffee  that  it  relies  to  be 
held  to  be  ''  a  manufacturer  of  coffee." 

We  have  considered  the  evidence  and  the  pleadings  with  care,  and 
we  are  satisfied  that  the  defendant  corporation  does  not  claim  that 
it  is  a  manufacturer  by  reason  of  grinding  coffee  and  thereby  chang- 
ing its  form,  and  while  some  incidental  statements  to  be  found  in 
the  testimony  might  indicate  that  exceptionally  the  defendant  cor- 
poration may  grind  the  coffee  which  it  manipulates,  its  claim  to 
be  a  manufacturer  of  coffee  is  based  wholly  on  the  production  of 
brands  of  unground  roasted  coffee. 

These  brands,  as  stated,  are  claimed  to  be  the  result  as  well  as 
the  object  of  the  secret  process  above  referred  to,  which  process 
the  defendant  claims  is  valuable,  $1000  having  been  offered  for  it. 
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Whatever  this  secret  procesB  may  be,  we  are  to  decide  whether 
the  defendant  corporation  is  a  manufacturer,  on  the  tangible  results 
of  the  manipulation  to  which  they  subject  green  coffees,  bearing  in 
mind  the  assertion  of  the  defendant  corporation  that  it  uses  no 
chemicals,  and  that  the  coffee  after  the  manipulation  is  still  pure 
coffee. 

The  defendant  corporation  virtually  admits  that  a  ^'  coffee  roaster  " 
is  not  a  manufacturer,  but  denies  that  such  a  designation  can  prop- 
erly be  applied  to  it.  A  '*  coffee  roaster"  is  testified  by  the  witness 
for  the  defendant  corporation  to  be  a  person  *'  who  takes  a  sack  of 
coffee  and  simply  puts  it  in  a  roaster  and  turns  that  coffee  out  after  it 
is  roasted." 

Exemptions  from  taxation  are  strictly  construed,  the  general  rule 
being  that  every  citizen  must  bear  his  share  of  the  expenses  of  gov- 
ernment. Is  the  defendant  corporation  a  manufacturer?  Admitting 
that  it  has  a  secret  process  for  the  selection  of  green  coffees,  the  re- 
sult of  which  is  the  production  of  <*  brands  of  coffee"  suitable  to  dif- 
ferent tastes  and  recognizable  from  each  other,  and  admitting  further 
its  claims  of  careful  and  cleanly  roasting  and  its  other  secret  process 
of  cooling  the  roasted  coffee,  is  the  result  a  manufactured  article? 
We  think  not. 

It  is  not  every  employment  of  labor  which  will  mal^e  the  thing 
upon  which  it  is  employed  a  manufacture.  It  has  been  held  that 
the  great  and  laborious  pursuits  of  mining  and  ship  building  are  not 
manufacturing  occupations.  In  another  order,  this  court  has  held 
that  a  maker  of  ice  cream,  even  on  a  considerable  scale,  is  not  a 
manufacturer  (New  Orleans  vs.  Mannessier,  82  An.  1075) .  In  that 
case  this  court  said  that  the  mammoth  kitchen  of  a  hotel  is  not  a 
manufactory.  Yet,  the  confectionery  and  the  kitchen  yield  products 
in  which  the  identity  of  the  articles  from  which  they  are  made  is 
almost  lost. 

In  the  case  of  Harbranft  vs.  Wlegmann,  121  U.  S.  609,  the  Supreme 
Court  of  the  United  States  held  that  where  the  outer  layer  of  shells 
was  cleaned  off  by  acid  and  the  second  layer  was  then  ground  off 
by  an  emery  wheel,  so  as  to  expose  the  brilliant  inner  layer,  the  re- 
sult was  not  a  manufactured  article. 

We  quote  further  from  Hartranft  vs.  Wiegmann,  as  follows : 

<<We  are  of  opinion  that  the  shells  in  question  here  were  not 
manufactured  and  were  not  manufactures  of  shells.      *     *     * 
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They  were  still  shells.  They  had  not  been  mannfactared  into  a  new 
and  different  article,  haying^  a  distinctive  name,  character  or  nse 
from  that  of  a  shell.  The  application  of  labor  to  an  article,  either 
by  hand  or  by  mechanism,  does  not  make  the  article  necessarily  a 
manofactnred  article,  within  the  meaning  of  that  term  as  used  in  the 
tariff  laws.  Washing  and  scouring  wool  does  not  make  the  result  a 
manufacture  of  wool.  Cleaning  and  ginning  cotton  does  not  make 
the  result  a  manufacture  of  cotton.  In  Schedule  M  of  Sec.  2504,  R. 
S. ,  a  duty  of  30  per  cent,  ad  valorem  is  imposed  on  <  coral,  cut  or 
manufactured;'  and  in  Sec.  2606,  'coral,  marine,  unmanufactured,' 
is  made  exempt  from  duty.  These  provisions  clearly  imply  that 
but  for  the  special  provision  Imposing  the  duty  on  cut  coral  it  would 
not  be  regarded  as  a  manufactured  article,  although  labor  was  em- 
ployed in  cutting  it.  In  Frazee  vs.  Moffltt,  20  Blatchford,  267,  it  was 
held  that  hay  pressed  in  bales,  ready  for  market,  was  not  a  manu- 
factured article,  though  labor  had  been  bestowed  in  cutting  and  dry- 
ing? the  grass  and  baling  the  hay.  In  Lawrence  vs.  Allen,  7  How. 
785,  it  was  held  that  India-rubber  shoes,  made  in  Brazil,  by  simply 
allowing  the  sap  of  the  India-rubber  tree  to  harden  upon  a  mould, 
were  a  manufactured  article,  because  it  was  capable  of  use  in  that 
shape  as  a  shoe,  and  had  been  put  into  a  new  form,  capable  of  use 
and  designed  to  be  used  in  such  new  form.  In  United  States  vs.  Potts, 
5  Oranch,  284,  round  copperplates,  turned  up  and  raised  at  the  edges 
from  four  to  five  inches  by  the  application  of  labor,  to  fit  them  for 
subsequent  use  in  the  manufacture  of  copper  vessels,  but  which  were 
still  bought  by  the  pound  as  copper  for  use  in  making  copper  vessels, 
were  held  not  to  be  manufactured  copper.  In  the  case  of  United 
States  vs.  WUson,  1  Hunt's  Merchants'  Magazine,  Judge  Betts  held 
that  marble  which  had  been  cut  into  blocks  for  the  convenience  of 
transportation  was  not  manufactured  marble,  but  was  free  from 
duty,  as  being  unmanufactured." 

The  evidence  in  the  instant  case  and  the  spirit  of  the  decisions 
cited  satisfy  us  that  the  defendant  corporation  is  not  a  manufacturer 
of  coffee,  as  claimed  by  it,  se  as  to  entitle ^it  to  exemption  from  li- 
cense xmder  Art.  206  of  the  Constitution. 

The  Ernst  case,  35  An.  746,  relied  on  by  the  defendant  corporation, 
is  not  applicable.  To  clean  rice,  a  long  and  laborious  process  is  re- 
quired ;  a  large  and  expensive  plant,  including  powerful  and  compli- 
cated machinery, is  necessary;  and  from  the  '^  paddy,"  several  mar- 
ketable by-products  are  obtained,  besides  the  cleaned  rice. 
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It  is  therefore  ordered,  adjudged  ai^d  decreed  that  the  Judgment 
appef^ed  from  be  and  the  same  is  hereby  reversed,  annulled  and  set 
aside,  and  that  said  defendant  corporation  pay  to  the  plaintiff  the  sum 
of  fifty  dollars  as  a  license  due  said  plaintiff  by  said  defendant  for 
carrying  on  the  business  of  wholesale  dealers  for  the  year  1898;  and 
that  said  defendant  further  pay  said  plaintiff  2  per  cent,  per  month 
interest  on  said  amount  from  March  1,  1898,  and  all  costs. 


No.  11,860. 
Mb8.  Sylvanie  B.  Deneore  vs.  David  Mushbt. 

A  motion  to  dismiss  an  appeal  on  the  ground  that  the  necessary  parties  have  not 
been  cited  will  be  denied  when  all  the  parties  to  the  record  interested  in  main- 
taining the  judgment  are  parties  to  the  appeal. 

In  case  property  is  sent  to  sale  under  a  senior  mortgage  and  there  remains  a  sur- 
plus after  the  claim  of  the  first  mortgagee  has  been  paid,  the  purchaser  Is  enti- 
tled to  retain  it  and  pay  it  over  to  the  subordinate  mortgagees  when  they  pre- 
sent themselTes. 

A  creditor  holding  a  Judicial  mortgage  only  has  no  claim  to,  or  right  upon  this 
surplus,  and  is  without  right  to  call  other  creditors  holCLing  special  mortgages 
Into  court  for  the  purpose  of  discussing  or  distributing  it.  Much  less  has  he 
the  right  to  Interplead  In  the  original  executory  proceedings  and  compel  the 
appearance  of  special  mortgagees  to  try  the  vaUdiip  of  their  demands  with  the 
purpose  and  object  of  haying  their  nullity  pronounced  to  the  effect  that  his 
own  be  advanced  to  Urst  in  rank,  and  thus  to  be  preferred  in  receiving  payment. 

Such  a  proceeding  is  not  a  cancursus,  but  has  the  features  of  a  revocatory  action, 
and  is  amenable  to  the  prescription  of  one  year. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans* 
Rightor,  J. 

W.  8.  Benedict  and  BobU  Q.  Dugu€  for  Plaintiff  in  Rule,  Appellee: 

All  claims  to  the  proceeds  of  a  Judicial  sale  must  be  referred  to  the  court  under 
whose  authority  the  money  was  realized  to  class  the  mortgages  and  privileges 
according  to  their  rank,  in  a  summary  manner.    R.  S.  1942;  C.  P.  126. 

The  proceeding  is  a  sort  of  coucnrsus,  where  every  creditor  Is  plaintiff  and  de- 
fendant, the  several  claims  being  open  to  every  objection  of  law  and  fact,  such 
as  minority,  fraud,  simulation,  etc.    II  An.  386,  671 ;  40  An.  149. 

The  holder  of  a  mortgage  which  is  assailed  by  an  opposing  creditor  must  establish 
Its  validity. 

When  notes  secured  by  mortgage,  which  have  once  been  issued  by  the  maker,  re- 
turn into  his  possession,  the  mortgage  is  extinguished  by  confusion  and  can 
not  be  revived  by  a  subsequent  reissue  of  the  notes  after  maturity.  19  An.  260; 
4R.  416;  20  An.  264. 
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<3wy  M.  Hotmor  for  Def endaat  and  Appellant : 

SfomlaMofi  miut  1>6  apeotally  alleged.  Clarke  ts.  8ta«e  Bank  of  Alabama,  8  An. 
336;  Splcer  et  al.  ts.  Lewis  et  al ,  7  Martin,  p.  231;  Long  vs.  Klein,  86  An.  886; 
Chopin  &  Legendre  vs.  Blanc  A  Legendre,  36  An.  36. 

The  rerooatory  action  1b  presorlhed  by  the  lapse  of  one  year.  ClTil  Code,  1967  and 
19M ;  81  An.  688 ;  M  An.  346 ;  Conte  T8.  Cain,  88  An.  966 ;  Morris  tb.  Cain,  39  An.  718 
and  7?1. 

**  When  an  actnal  consideration,  no  matter  how  inadequate,  has  been  paid  by  the 
purchaser  in  an  alleged  sale,  the  transaction  is  not  a  simulated  one."  Brown, 
Administratrfz,  ts.  Bvown,  80  An.,  p.  966;  Benshaw  ts.  Dowty,  39  An.,  p.  608; 
Pochelu  Ys.  Catoanet,  40  An.  837. 

"  A  mortgage  may  be  given  for  an  obligation  which  has  not  yet  arisen  into  exist- 
ence.'* Civil  Code,  8393;  Morris  vs.  Cain,  39  An.  713  and  729;  Brown  vs.  Fiokers- 
gfll,7  An.  397;  Levy,  Jr.,  vs.  Ford,  41  An.  873;  Gardner  4k  Co.  vs.  Maxwell,  37  An, 
661 ;  IVMeja  vs.  Generes,  22  An.  386. 

*'  It  Is  not  necessary  that  the  mortgage  should  be  given  by  the  person  contracting 
the  principal  obligation ;  it  may  be  given  for  the  contract  of  a  third  person." 
Civil  Code,  3396, 8297,8298;  1st  An.  62;  Blbert  and  Husband  vs.  Wallace  A  Co.,  26 
An.  706  and  707. 

"  A  promise  to  the  creditor  to  pay  the  debt  of  another  Is  binding,  and  requires  no 
consideration  but  the  original  debt."    Railroad  Co.  vs.  Chapman,  8  An.  97. 

On  Motion  to  Dismiss. 

The  opinion  of  the  conrt  was  delivered  by 

Bbsaux,  J.  The  testamentary  executor  of  the  late  Henry  Shep- 
herd, claiming  a  preference  under  a  mortgage,  sued  out  a  rule  for  the 
cancellation  of  certain  mortgages  appearing  of  record  as  first  in  rank 
and  speciaUy  aUeged  that  certain  taxes  were  claimed  as  privileges  in 
favor  of  the  city  of  New  Orleans  and  of  the  State  of  Louisiana 
against  the  property  seized,  on  which  his  mortgage  bore ;  that  these 
taxes,  save  those  for  the  year  1892,  were  not  due. 

An  order  issued  to  the  present  appellant,  to  the  State  Tax  Collec- 
tor for  the  First  District  of  New  Orleans,  to  the  recorder  of  mort- 
gages and  the  civil  sheriff,  to  show  cause  why  the  mortgages  and 
taxes  should  not  be  erased  and  the  mover  paid  from  the  proceeds  of 
sale  in  the  sheriff's  hands,  and  it  was  further  ordered  that  the  sheriff 
in  the  meantime  retain  possession  of  the  funds. 

Service  of  the  rule  was  made  on  the  city  of  New  Orleans,  the  State 
of  Louisiana,  and  on  W.  A.  Gordon,  the  appellant. 

The  sheriff  and  the  recorder  of  mortgages  were  not  notified. 

After  legal  hearing  judgment  was  pronounced  ordering  the  erasure 
of  the  mortgages  and  the  payment  of  the  proceeds  as  prayed  for. 

William  A.  GK>rdon,  one  of  the  defendants  in  rule  above,  appeals* 
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In  his  petition  for  an  appeal  be  prays  that  citation  of  appeal  be 
served  on  the  plaintiff  in  rule,  and  appellee  and  be  alone  has  been 
cited  to  answer  the  appeal. 

The  appellee  has  moved  to  dismiss  on  the  ground  that  the  neces- 
sary parties  have  not  been  cited,  and  this  through  the  fault  of  the 
appellant. 

During  the  trial  of  the  rule  in  the  lower  court  it  was  proven  that 
a  considerable  sum  was  due  for  taxes  on  the  property  seized. 

The  proposition  that  all  parties  to  the  record  interested  in  main- 
taining the  judgment  must  be  made  parties  to  the  appeal,  that  all 
who  are  not  appellants  are  appellees,  and  that  all  the  appellees  must 
be  cited  or  the  appeal  will  be  dismissed,  can  not  reasonably  be  con- 
troverted. 

The  question  arising  on  the  motion  to  dismiss  prelates  exclusively 
to  the  interest  of  the  Tax  Collector  and  must  be  solved  by  reference 
to  the  possibility  vel  non  of  a  decision  on  the  merits  affecting  that 
interest  in  any  manner. 

It  is  well  settled  in  jurisprudence  that  no  appeal  will  be  dismissed 
unless  the  appellee  shows  that  he  is  clearly  entitled  to  that  relief. 

The  appellee  on  the  trial  below  proved  the  amount  of  the  taxes 
and  showed  that  they  had  been  paid. 

Upon  that  evidence  the  court  a  qua  ordered  the  sheriff  to  pay 
the  taxes  due. 

It  was  a  pro  forma  order,  for  they  had  already  been  paid. 

The  mover  and  appellee  has  acquiesced  in  the  judgment  appealed 
from  in  so  far  as  relates  to  taxes. 

The  appellant  has  not  contested  their  validity. 

The  claim  for  taxes,  and  their  payment,  does  not  present  a  single 
issue  to  be  decided.    That  matter  is  at  rest. 

The  State  of  Louisiana  and  the  city  of  New  Orleans  in  the  matter 
of  taxes  have  no  interest  in  the  success  of  the  appellant  or  the 
appellee. 

The  sheriff  was  the  holder  of  the  funds,  and  was  ordered  to  pay 
the  taxes.    He  is  not  a  party  to  these  proceedings. 

If  the  order  to  pay  can  be  revoked  at  all  it  can  be  revoked  only  in 
proceedings  contradictorily  with  him. 

His  action  in  paying  raises  no  issue. 
All  parties  acquiesce  in  the  payment  as  made  by  him. 
.  The  State  and  city  of  New  Orleans  are  not  placed  under  the  neces- 
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sity  of  proving  the  correctness  of  the  judgment  in  accordance  with 
which  payment  was  made. 

The  motion  therefore  fails. 

Mr.  Justice  Parlange  takes  no  part. 

On  thb  Mebits. 

Watkins,  J.  The  plaintiff,  under  executory  proceedings,  caused 
the  property  of  defendant  to  he  seized  and  sold,  and  at  the  sale  a 
sufficient  amount  was  realized  to  pay  his  debt  with  interest  and  cost, 
and  leave  a  surplus  of  $2691.14  in  the  sheriff's  hands,  same  consti- 
tuting the  matter  of  controversy  in  this  suit. 

Contemporaneously  therewith  another  executory  proceeding  was 
begun  on  a  mortgage  second  in  rank,  under  the  title  of  Wm.  A. 
Gordon  vs.  David  Mushet,  against  the  same  property ;  and  it  was 
also  seized  under  SLfl,fa.  under  a  judgment  entitled  Henry  Shepherd 
vs.  Fairchild  &  O'Brien  et  ate.,  the  defendant  here  being  one  of  the 
parties  defendant  there. 

Subsequent  to  the  sale  of  the  property,  R.  D.  Shepherd,  as  testa- 
mentary executor  of  Henry  Shepherd — plaintiff  in  the  suit  and  judg- 
ment last  mentioned — took  a  rule  on  Wm.  A.  Gordon,  plaintiff  in 
the  executory  proceedings  above  mentioned,  the  State  Tax  Collector, 
and  the  recorder  of  mortgages.  For  certainty  of  statement  we  have 
reproduced  it  from  the  brief  of  the  counsel  for  Gordon,  as  follows, 
viz. : 

''  On  motion  of  R.  D.  Shepherd,  testamentary  executor  of  Henry 
Shepherd,  and  on  suggesting  he  is  a  judgment  creditor  of  David 
Mushet  herein  in  the  sum  of  $6000,  interest  and  costs,  and  that  cer- 
tain property  belonging  to  David  Mushet  has  been  sold  herein  by 
plaintiff  under  a  first  mortgage. 

'  *  And  on  further  suggesting  the  following  mortgages  appear  in- 
scribed against  said  property  prior  to  that  of  your  mover,  namely: 

"  1.  One  in  favor  of  Wm.  E.  Huger,  book  328,  folio  691,  for  $1600, 
by  act  before  Chades  G.  Andry,  notary,  on  the  14th  of  May,  1887, 
and  recorded  on  same  day. 

"2.  One  in  favor  of  Wm.  E.  Huger,  book  372,  folio  326,  for  |1500, 
by  act  before  Chas.  G.  Andry,  notary.  May  8,  1888,  recorded  on  the 
9th  of  May,  1888^ 

"3.  One  in  favor  of  Wm.  A.  Gordon,  book  372,  folio  327,  for 
$2600,  by  act  of  9th  of  May,  1888,  recorded  10th  of  May,  1888. 


94  SUPREME  OOURT  OF  LOUISIANA. 

Denegre  ts.  Mushet. 

^'4.  And  that  certaiii  taxes  are  claimed  as  privileges  against  said 
property  as  due  and  owing  to  the  city  of  New  Orleans  and  the  State 
of  Louisiana. 

<<And  on  further  suggesting  that  said  purported  mortgages,  two 
for  $1600  each  and  one  for  $2500,  are  not  due  or  owing  by  said  prop- 
erty, or  by  said  David  Mushet,  and  the  recordation  of  same  in  the 
mortgage  office  deprives  your  mover  of  his  rights  as  first  judgment 
creditor,  to  be  paid  out  of  the  proceeds  of  sale  after  the  payment  of 
the  first  mortgage. 

''And  on  further  suggesting,  said  proceeds  of  sale  amount  to  the 
sum  of  $11,525,  in  the  hands  of  the  civil  sheriff  of  this  parish,  who 
threatens,  unless  stayed,  to  pay  said  purported  mortgages. 

''And  on  further  suggesting  that  all  taxes  as  against  said  property , 
save  and  except  those  for  the  year  1892,  are  not  due  or  owing  by 
said  property. 

"It  is  ordered  by  the  court  that  William  A.  Gordon,  the  State  Tax 
Collector  for  the  first  district  of  this  city,  the  city  of  New  Orleans, 
and  the  recorder  of  mortgages,  the  civil  sheriff,  do  show  cause  on 
the  25th  day  of  July,  1898,  at  11  o'clock  a.  m.,  why  said  mortgages 
and  taxes  should  not  be  erased  and  canceled,  and  why  your  mover 
should  not  be  paid  from  the  proceeds  of  sale  in  the  sheriff's  hands, 
to  the  extent  thereof  in  the  amount  of  the  judgment  as  aforesaid, 
and  that  in  the  meantime  the  said  sheriff  do  hold  in  his  hands  the 
said  proceeds  of  sale  after  the  payment  of  the  first  mortgage,  fox 
which  said  property  was  sold,  to  abide  the  further  orders  of  the 
court." 

It  appears  that  notwithstanding  all  parties  named  except  the 
sheriff  were  duly  cited,  only  Gordon  appeared  and  filed  an  answer, 
which  is  as  follows,  to -wit: 

^^ First — ^That  said  rule  does  not  set  forth  why  said  mortgages  are 
not  due  and  owing  by  said  property  or  by  David  Mushet. 

^^ Second — ^That  said  mortgages  having  been  recorded  more  than 
two  years  before  the  judgment  held  by  Henry  Shepherd  became 
final,  the  said  testamentary  executor  of  Henry  Shepherd  can  not 
now  contest  the  validity  of  the  said  mortgages. 

^^ Third — ^That  the  action  of  Henry  Shepherd,  or  his  executor,  on 
his  rule  herein  is  prescribed,  his  action  being  limited  by  the  articles 
of  the  Civil  Code  to  one  year  from  the  time  he  obtained  judgment 
against  said  David  Mushet,  and  exceptor  therefore  pleads  the  pre- 
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seription  of  one  year  in  bar  of  the  action  of  the  plaintiff  in  rale 
herein. 

*^ Fourth — Exceptor  pleads  the  prescription  of  flye  years." 

During  the  progress  of  the  trial,  the  plaintiff  in  rule  filed  the  fol- 
lowing plea  of  prescription,  viz. : 

'^  The  plaintiff  in  rale,  without  admitting  that  the  note  of  $1500, 
dated  May  14,  1887,  or  the  pretended  mortgage  which  purports  to 
secure  it,  ever  had  any  legal  existence,  now  says  that  if  the  same  were 
valid  originally,  which  is  denied,  the  note  is  now  prescribed  and  the 
mortgage  extinguished. 

''Wherefore,  reserving  all  his  other  pleas  and  defences  herein, 
the  plaintiff  in  rule  now  pleads,  under  the  express  reservation  herein 
contained,  the  prescription  of  five  years  against  the  said  note  and 
mortgage." 

And  after  regular  submission  and  argument  the  judge  a  quo  ren- 
dered the  following  judgment,  viz. : 

''  It  is  ordered,  adjudged  and  decreed  that  the  rale  herein  filed  on 
July  19,  1898,  by  Rezin  D.  Shepherd,  as  testamentary  executor  of 
Henry  Shepherd,  be  and  the  same  is  hereby  made  absolute ;  that  the 
judicial  mortgage  of  the  late  Henry  Shepherd  against  David  Mashet, 
recorded  against  the  property  herein  sold,  on  May  23, 1890,  in  mort- 
gage book  421,  folio  20,  has  precedence  over  the  mortgage  granted 
by  David  Mushet  in  favor  of  Wm.  E.  Huger,  on  May  14,  1887,  by  act 
before  C.  G.  Andry,  notary  public,  to  secure  $1600,  interest  and  costs, 
etc.,  recorded  on  the  same  day,  and  over  the  mortgage  granted  by 
the  same  in  favor  of  the  same  on  May  8,  1888,  by  act  before  the 
same  notary,  to  secure  $1600,  interest  and  costs,  etc.,  recorded  May 
8,  1888,  and  over  the  mortgage  granted  by  the  same  in  favor  of  W.  A. 
Gordon,  on  May  9,  1888,  by  act  before  the  same  notary,  to  secure 
$2500,  interest,  costs,  etc.,  recorded ;;May  10,  1888;  and  accordingly 
the  civil  sheriff,  Victor  Mauberret,  is  hereby  ordered,  alter  paying 
out  the  proceeds  of  the  sale  herein  made,  the  taxes  due  on  the  prop- 
erty herein  sold  and  the  full  amount  of  the  writ  under  which  it  was 
sold,  to  pay  over  the  surplus  of  the  said  proceeds  to  the  succession 
of  Henry  Shepherd,  represented  by  the  said  Rezin  D.^ Shepherd, 
on  account  of  its  said  judical  mortgage,  the  whole  to  the  exclusi3n 
of  and  by  preference  over  the.defendant  in  rule,  William  A.  Gordon, 
and  all  other  persons." 

It  is  from  this  judgment  that  the  defendant  in  rule  has  appealed. 


96  SUPREME  COURT   OF   LOUISIANA. 

Denegre  tb.  Mushet. 

The  serious  qaestion  in  this  case  is  raised  on  the  plea  of  one  year's 
prescription  that  is  urged  in  the  answer  of  defendant  in  rule,  and 
directed  against  the  proceeding  of  the  executor  of  Shepherd,  as  a 
revocatory  action. 

This  contention  is  resisted  by  counsel  for  the  plaintiff  in  rule— bis 
insistance  being  that  this  is  neither  a  revocatory  action  nor  one  en 
declaration  de  simulation,  but  that  it  partakes  of  the  nature  of  a  con- 
cursuB  or  tableau  of  distribution. 

They  say  in  their  brief,  viz.  : 

<<This  is  not  a  revocatory  action,  nor  one  en  declaration  de  Simula- 
tion.  The  appellant  is  mistaken  when  he  says  we  urged,  in  the  lower 
pourt,  that  it  was  the  latter.  It  is  a  summary  proceeding  under  which 
all  parties  claiming  rights  to  a  fund  realized  by  judicial  process  are 
called  to  appear  before  the  court  under  whose  order  the  fund  was 
realized,  to  assert  the  validity  of  their  respective  claims  and  counter- 
claims over  it.  The  court  passes  upon  the  issues  according  to  the 
facts  disclosed  on  the  trial  of  the  rule,  and  classes  the  privileges  and 
mortgages  in  a  summary  manner  according  to  their  rank.  B.  S. 
1942;  C.  P.  126. 

'<  The  proceeding  partakes  of^the  nature  of  a  concursus,  and  resem- 
bles a  tableau  of  distribution  to  which  oppositions  have  been  filed, 
which  '  are  open  to  every  objection  of  law  and  fact,  such  as  minority, 
fraud,  simulation,  etc.  In  case  of  surprise  a  remedy  may  be  afforded 
by  a  continuance,  or  even  a  new  trial.'  Succession  of  Lerude,  11 
An.  386,  671;  40  An.  149." 

But  in  the  determination  of  this  question  we  must  be  guided  by 
the  pleadings,  taken  as  a  whole,  and  not  by  the  character  of  the  rule 
the  plaintiff  has  elected  to  adopt. 

While  it  is  true  that  plaintiff's  rule  purports  to  have  been  taken 
in  the  executory  proceedings  of  Denegre  vs.  Mushet,  yet  it  is  a  fact 
that  neither  of  the  parties  who  were  cited  to  answer  the  rule  were 
parties  to  said  executory  proceedings ;  and  neither  the  plaintiff  in  the 
executory  proceedings  nor  the  sheriff  holding  the  writ  of  seizure 
and  sale  were  cited  as  parties  to  the  rule. 

After  enumerating  the  mortgages  that  appear  of  record  and  as 
having  been  inscribed  against  the  property  previous  to  his  own, 
plaintiff  in  rule  alleges  .^Hhat  said  purported  mortgages  " — mention- 
ing them — **  are  not  due  or  owing  by  said  property,  or  by  said  David 
Mushet,  and  the  recordation  of  same  in  the  mortgage  office  deprives 
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your  moyer  of  his  rights  as  first  judgment  creditor,  to  be  paid  out  of 
the  proceeds  of  sale  after. payment  of  the  first  mortgage." 

The  provisidDS  of  the  Revised  Statutes  upon  which  the  plaintiff's 
counsel  place  their  reliance  are  as  follows,  viz. : 

^'  Whenever  a  conflict  of  privilege  arises  between  creditors,  all  the 
snits  and  claims  shall  be  transferred  to  the  court  by  whose  mandate 
the  property  was  first  seized,  either  in  mesne  process  or  on  execution, 
and  the  said  court  shall  proceed  to  class  the  privileges  and  mort- 
gages, according  to  their  rank^  in  a  summary  manner,  after  notifying 
the  parties  interested."     R.  S.,  Sec.  1942.     (Our  italics.) 

It  is  only  "  a  conflict  of  privilege  ^^  between  creditors  that  this  statute 
comtemplates,  or  which  authority  is  thereby  conferred  upon  courts  to 
classify, '' according  to  their  rank,"  in  the  summary  manner  pointed 
out;  it  does  not  purport  to  give  the  courts  jurisdiction  to  summarily 
adjudge  the  vaMdity  of  debts  which  are  secured  by  privileges  or 
mortgages,  and  by  that  means  to  displace  one  and  advance  the  rank 
of  another.  It  does  not  purport  to  authorize  mere  strangers  to  the 
prirusipal  litigation  to  be  thus  summarily  coerced  into  court  and  com- 
pelled to  submit  their  claim  to  investigation  and  judgment. on  simple 
rule  without  their  having  resorted  to  any  judicial  proceedings  look- 
ing to  the  assertion  of  any  claim  on  the  proceeds  of  sale  in  the  pos- 
session of  the  court. 

.   The  article  of  the  Code  of  Practice  cited  is  couched  in  precisely 
similar  terms.     Art.  126. 

But  conceding  for  the  argument  that  plaintiff's  construction  of 
these  pro\isions  of  law  is  correct,  yet  it  is  impossible  for  a  ooncursus 
to  have  been  created  under  the  facts  of  this  case— the  sale  of  the 
defendant's  property  having  been  made  under  the  mortgage  first  in 
ranky  the  purchaser  was  entitled  to  retain  and  '*  apply  the  surplus  of 
the  price  *  *  *  to  paying  the  special  mortgages  existing  on  the 
property  subsequent  to  that  of  the  suing  creditor^^  (C.  P.  707),  and, 
consequently,  the  sheriff  was  not  entitled  to  its  custody. 

And,  in  so  far  as  the  general,  judicial  mortgage  of  the  plaintiff  is 
concerned  the  sale  was  made  subject  to  it.     C.  P.  679,  710. 

The  purchaser  at  sheriff's  sale  was  not  cited  nor  made  a  party  to 
the  plaintiff's  rule. 

The  case  of  Hibernia  National  Bank  vs.  Smith,  27  An.  69,  presents  a 
somewhat  similar  question — though  it  was  a  direct  action  instituted 
by  purchasers  of  the  mortgaged  property  at  sheriff's  sale  made  in 
7* 
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foreclosure  proceediDgs  in  the  collection  of  one  of  a  series  of  several 
notes  secured  by  the  same  mortgage,  they,  having  "retained  in  their 
hands  the  remainder  (of  the  price)  to  pay  prior  encumbrances." 
The  suit  was  accompanied  by  an  injunction,  and  it  had  for  object 
the  prevention  of  a  sale  sought  to  be  made  in  executory  proceed- 
ings by  the  concurrent  mortgagees.  Of  these  proceedings  the  court 
said,  that  the  various  holders  of  the  concurrent'  mortgage  notes 
"  under  which  the  property  was  sold  were  made  parties  to  a  kind 
of  concursus.^^ 

In  Morris  vs.  Cain,  34  An.  667,  in  which,  among  other  things. 
Lobe  &  Co.,  as  interveners,  claimed  the  right,  as  purchasers  of  the 
mortgaged  property,  to  have  certain  other  mortgages  thereon  can- 
celed and  erased. 

Of  the  character  of  this  proceeding  the  court  said :  **  We  have  no 
concursus  before  us.''  And  in  treating  of  their  right  to  proceed  as 
they  had  done,  they  further  say : 

"There  can  be  no  doubt  that  a  purchaser  at  a  judicial  sale  has  the 
right  of  disencumbering  the  property  adjudicated  to  him  in  the  same 
manner  as  the  expropriated  owner  could  have  done  had  he  not  been 
divested  of  ownership  by  the  seizure  and  sale — that  is,  by  paying  the 
creditors,  to  secure  whose  claims  the  property  was  burdened.  But 
although  this  right  is  coextensive,  it  is  not  greater,  and  the  obliga- 
tion of  payment  to  which  the  purchaser  may  have  subjected  himself 
by  retaining  a  portion  of  the  price  is  not  the  same.  •  *  *  What 
the  rights  or  claims  may  be  which  creditors  interested  in  the  amount 
retained  may  have,  we  are  not  called  upon  to  declare  in  this  con- 
troversy, and  we  shall  abstain  from  doing  so. 

"  Whatever  that  right  and  whatever  the  mode  be  in  which  it  can 
be  exercised,  the  order  obtained  on  the  proceedings  instituted  by 
Lobe  &  Co.,  which  we  would  be  made  to  view  as  an  interpleader,  is 
not  sanctioned  by  law  or  precedents" — citing  various  authorities. 

The  case  of  Tessier  vs.  Bourgeois,  38  An.  266,  is  founded  on  a  rule 
taken  by  the  administrator  of  the  succession  of  the  mortgagor  on 
the  purchaser  of  the  mortgaged  property  to  turn  over  the  surplus  of 
the  proceeds  after  paying  off  the  claim  of  the  ranking  mortagage 
creditor  by  whom  the  sale  was  obtained,  all  of  the  other  and  junior 
mortgagees  consenting  and  participating. 

The  court  held  that  in  such  case  the  purchaser's  right  to  retain 
the  proceeds  could  not  be  exercised,  the  holders  of  the  junior  special 
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mortgages  having  appeared  and  '^  asked  to  be  paid  out  of  the  pro- 
ceeds of  the  sale ;  and  similar  proceedings  (having)  been  resorted 
to  by  all  the  mortgage  creditors,  who  have  thus  transferred  their 
rights  from  the  thing  to  the  proceeds." 

Of  these  proceedings  the  court  said : 

"The  record  shows  a  concursus  among  all  the  creditors  who  could 
possibly  urge  any  mortgage  claim  against  the  property  purchased 
by  defendant  in  rule,  who  have  all  transferred  their  respective  and 
adverse  rights  from  the  thing  to  the  proceeds  of  sale." 

The  foregoing  decisions  make  it  clear  that  the  instant  case  is  not 
one  of  concursus.  It  does  not  possess  any  of  the  essential  elements 
of  a  concursus.  The  plaintiff  in  rule  is  only  a  judicial  mortgage 
creditor,  altogether  without  interest  in  the  surplus  of  proceeds;  and 
the  purchaser  under  the  senior  special  mortgage  was  not  made  a 
party. 

Giving  to  the  rule  its  widest  possible  scope — and  it  is  manifestly 
Irregular  and  wanting  in  essential  averment — ^it  must  be  viewed  as  a 
revocatory  action  pure  and  simple.  It  is  not  an  action  en  declaration 
de  nmulation  in  any  sense.  Viewed  in  this  light  it  is  evident  that 
the  defendant's  plea  of  prescription  of  one  year,  as  against  a  revoca- 
tory action,  is  good  and  should  have  prevailed  in  the  court  a  qua  (R. 
C.  C.  1994)  ;  for  it  declares  that  "  the'  action  given  by  this  section  is 
limited  to  one  year;  if  brought  by  a  creditor  individually,  to  be 
counted  from  the  time  he  has  obtained  a  judgment  against  the 
debtor." 

The  judgment  rendered  against  the  defendant,  Mushet,  in  the  case 
of  Henry  Shepherd  vs.  Fairchild  &  O'Brien  et  al.  bears  date  May  14, 
1890,  and  plaintiff's  rule  was  filed  on  the  19th  of  July,  1893,  and  con- 
sequently more  than  the  prescriptible  length  of  time  had  expired  at 
that  date. 

In  the  opinion  or  decree  of  the  judge  a  quo  nothing  appears  to  in- 
dicate his  views  on  this  question,  he  having  apparently  assumed  the 
position  of  the  plaintiff  to  be  the  correct  one  and  dealt  with  the  mer- 
its alone,  making  no  mention  whatever  of  the  defendant's  plea  of 
prescription. 

It  is  our  deliberate  conviction  that  the  plea  of  prescription  should 
have  been  maintained,  and  that  the  judgment  appealed  from  should 
be  reversed. 

It  is  therefore  ordered,  adjudged  and  {decreed  that  the  judgment 
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appealed  from  be  reversed  and  annulled ;  and  it  is  further  ordered 
and  decreed  that  there  be  judgment  in  defendant's  favor,  taxing  all 
costs  of  both  courts  against  the  plaintifiF  and  appellee. 

Mr.  Jusblce  McEnery,  not  having  heard  the  argument,  takes  no  part. 

Mr.  Justice  Parlange  recuses  himself,  having  been  consulted  as 
counsel. 
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No.  11,327. 

State  bx  rbl.  Algiers  Brewing  Company  vs.  Fred.  D.  King, 
Judge  Division. B,  Civil  District  Court. 

The  only  issue  is  whether  the  relator  is  entitled  to  a  suspensive  appeal  from  an 
order  appointing  a  receiver. 

Thje  court  of  the  first  instance  having  acted  upon  the  resolution  of  the  company 
consenting  to  the  appointment  of  a  receiver,  a  suspensive  appeal  will  not  lie 
from  the  decree  of  appointment  without  proof  that  the  resolution  was  ultra 
vires,  or  that  it  was,  in  other  respects,  illegal  and  improper. 

The  remedy  to  correct  the  alleged  illegality  in  the  appointment  of  a  receiver  is  by 
rule  to  s  et  aside  and  vacate  the  order  of  appointment,  and,  if  the  rule  be  de- 
nied, to  appeal  from  the  decision. 

Whether  the  company  consented  legally  is  a  question  of  proof  to  be  considered  on 
the  trial  of  a  rule. 


A  PPLIOATION  for  Mandamus  and  Prohibition. 


Henry  P.  Dart  and  F.  B.  Thomas  for  the  Relator: 

On  this  application  the  only  issue  is  whether  the  relator  is  entitled  to  a  sua- 
pensive  appeal  from  the  ex  parte  order  appointing  a  receiver— the  correctness 
of  the  judgment  will  be  passed  upon  when  the  record  is  brought  up  regularly 
for  review.  Ex  parte  Emanuel,  4  An.  424;  Street's  Case,  36  An.  516;  Ingram's 
Case,  20  An.  530;  Cain's  Case,  20  An.  574 ;  Geddes'  Case,  36  An.  302,  210. 
An  affidavit  by  a  third  person,  showing  the  nature  and  extent  of  his  interest 
and  the  irreparable  injury  to  be  suffered,  is  according  to  the  received  practice; 
if  the  Interest  is  controverted  below,  testimony  may  be  taken  on  the  issue  thus 
raised:  if  the  question  is  raised  here  for  the  first  time  the  case  will  be  remanded 
to  discuss  that  issue  with  proper  reservation  of  relator's  rights,  unless  on  the 
face  of  the  record  the  interest  is  apparent.  Bonnet's  Case,  29  An.  397;  Succes- 
sion of  Henderson,  2  Rob.  891;  Street's  Case,  35  An.  616;  Ober  vs.  Excelsior  Co., 
44  An.  57S. 

A  stockholder  of  the  corporation  thus  placed  in  charge  of  a  receiver  has  the 
right  to  suspensively  appeal  from  the  judgment.  Morey's  Case,  31  An.  825. 
Where  the  sole  issue  presented  by  the  demand  is  the  appointment  of  a  receiver, 
a  judgment  making  such  appointment  is  a  final  judgment,  responsive  to  the 
allegations  and  settling  all  the  issues  between  the  parties. 
If  held  to  be  interlocutory  it  causes  irreparable  injury,  for  having  been  imme- 
diately executed  it  dispossesses  defendant  of  its  property,  suspends  its  cor- 
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porate  functions  and  immediately  fastens  upon  it  the  condition  of  an  insolTent 
concern  in  process  of  liquidation ;  there  remans  nothing  to  do  toward  that  end 
save  to  close  out  judicially  its  assets.  C.  P.  566,  680;  Carey  vs.  Bichardson,  35 
An.  505. 

5.  Unless  the  denial  of  a  suspensive  appeal  in  such  case  rests  upon  the  excep- 
tions contained  in  C.  P.  5W,  the  appeal  must  be  granted,  as  the  designation  of 
certain  Judgments  has  been  interpreted  as  intentional  omission  of  all  others. 
Ingram's  Case,  20  An.  529;  Cain's  Case,  20  An.  576, 577 ;  Oeddes'  Case,  36  An.  301. 

6.  An  ex  parte  order  appointing  a  receiver  is  an  absolute  nullity,  and  will  be  re- 
versed for  that  cause  on  appeal.  Ober  vs.  Excelsior  Co.,  44  An.  671;  State  ex  rel. 
Britten,  43  An.  832;  Turgeau  vs.  Brady,  24  An.  348;  Martin  vs.  Blanchin,  16  An. 
237;  High  on  Receivers,  Sees.  Ill,  112,346;  State  ex  rel.  Morey,  31  An.  823,886; 
Reder  vs.  Maas,  34  An.  130. 

There  is  no  authority  requiring  the  taking  of  a  rule  to  rescind  such  judgment, 
leaving  the  assets  in  control  of  the  receiver;  "a  judgment  rendered  in  his  favor 
after  years  of  litigation  restoring  to  him  his  property  would  come  too  late  to 
afford  a  remedy.  The  injury  might  be  irreparable."  DeBaillon  vs.  Ponsony,  5 
N.  S.  42;  State  ex  rel.  Taylor,  26  An.  65;  Street's  Case,  35  An.  616,  617;  Analogous 
cases,  12  An.  455;  36  An.  745;  2  Rob.  342;  23  An.  50-52. 

7.  Whether  defendant  (under  the  peculiar  allegations  of  plaintiff's  petition)  con 
sented  is  a  question  of  proof  to  be  considered  when  the  record  Is regularlyhere 
on  appeal. 

If  considered  now  the  alleged  consent  must  be  taken  In  its  entirety — a  consent 
to  a  judgment  In  favor  of  another  plaintiff  to  be  rendered  and  executed  in  an. 
other  forum,  looking  to  the  appointment  of  a  receiver  acceptable  to  stock- 
holders, mortgage  bondholders  and  creditors,  can  not  be  construed  into  a  con- 
sent to  the  proceedings  here  complained  of. 
The  consent  can  not  be  divided. 

If  taken  as  a  whole,  the  judgment  rendered  In  this  cause  is  in  flat  derogation  of 
its  terms  and  contrary  to  the  principles  established  in  similar  cases.  In  re 
Savings  Bank,  35  An.  200;  In  re  Herdic  Coach  Company,  35  An.  246. 
Where  a  judgment  rendered  on  the  written  consent  of  parties  does  not  conform 
to  that  consent,  either  may  appeal  to  correct  the  error.  Sprowl  vs.  Stewart,  19 
An.  433;  Police  Jury  vs.  McDonogh,  8  An.  342. 

8.  The  acquiescence  by  the  board  of  directors  of  a  corporation  in  a  judgment  ap- 
pointing a  receiver  must  be  accepted  as  a  whole.  If  on  conditions  which  are 
not  permitted  by  the  court  it  is  no  acquiescence.  In  any  event  these  offlcers 
can  not  consent  to  the  appointment  of  a  receiver;  such  an  act  is  ultra  vires. 
State  vs.  Atchafalaya  Railroad,  5  R.  68;  Cureinvs.  Santlnl,  16  An.  27;  State  vs. 
Bank, 31  An.  831;  Morawstz  on  Corporations,  Sees.  512,  513. 

The  acquiescence  must  furthermore  be  absolute  C.  P.  567;  Jackson  vs.  Michle, 
33  An.  727;  Succession  of  Lamm,  40  An.  312;  Meyer  vs.  Schurbruck,  37  An.  373, 
Buntin  vs.  Johnson,  27  An.  625. 

Third  persons  can  not  be  prejudiced  by  defendant's  acquiescence.  State  ex  rel. 
etc.,  29  An.  146;  Lawson  vs  Bruenn,  29  An.  868. 


Horace  E,  Upton  and  LazaruSj  Moore  &  Luoe  contra: 
No  appeal  lies  from  the  orders  of  the  lower  court,  on  an  ear  parte  application  of  a 
third  person,  without  proof,  contradictorily  taken  in  the  lower  court,  of  the  in- 
terest of  said  third  person  and  the  irreparability  of  the  injury  to  be  sustaine 
34  An.  6;  32  An.  1192;  38  An.  108;  24  An.  426;  7  N.  S.  345. 
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Tbe  remedy  to  correct  the  improvident  and  irregular  appointment  of  a  reoeiyer  is 
by  rale  to  set  aside  and  vacate  the  order  of  appointment,  and  if  that  rule  be 
denied,  to  appeal  from  the  decision.    43  An.  123;  43  An.  829;  8  Paige  (N.  Y.)  481. 

Relators  having  acquiesced  in  and  approved  of  the  appointment  of  a  receiver,  are 
precluded  and  estopped  from  appealing  therefrom. 

An  interlocutory  order  declaring  the  necessity  for  the  appointment  of  a  receiver, 
and  appointing  the  same,  can  not  work  irreparable  injury,  inasmuch  as  it  is  not 
a  definitive  judgment  which  can  acquire  the  force  of  rea  judicata.  Coats  vs.  Cun- 
ningham, 80  111.  467,  and  authorities;  Adams  £q.,  6  Am.  Ed.  684,  688,  689;  3  Stock- 
ton, 126;  6  Howard  (U.S.),  204;  4  Scan.  326;  6  Glim.  35;  21  111.207;  13111.31;  15  111 
228. 

In  no  event  can  a  suspensive  appeal  be  taken  from  an  order  appointing  a  receiver, 
same  being  one  of  that  class  of  orders  which  are  executed  provisionally,  not- 
withstandiug  an  appeal.    C.  P.  580,  Sec.  2. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  relator  is  engaged  in  the  business  of  brewing  and 
selling  beer  and  is  the  owner  of  a  brewery. 

On  28th  August,  1893,  the  Lafayette  Bank  of  Missouri,  claiming  to 
be  a  creditor,  instituted  suit  and  applied  for  the  appointment  of  a 
receiver. 

A  receiver  was  appointed ;  he  qualified  and  took  possession  of  the 
property. 

The  relator  moved  the  court  to  grant  it  a  suspensive  appeal  from 
the  judgment  appointing  a  receiver,  as  well  as  from  all  other  orders 
granted  under  the  order  of  appointment. 

The  court  declined  to  grant  the  motion. 

The  writs  applied  for  from  this  court  are  for  the  purpose  of  com- 
pelling the  district  judge  to  grant  the  order  of  appeal  for  which  an 
application  was  made. 

The  relator  in  the  petition  for  writs  of  mandamus  and  prohibition 
substantially  alleges  that  it  is  true  that  after  the  appointment  of  the 
receiver  the  board  of  directors  of  relator  were  induced  to  hold  a 
meeting  and  were  misled  into  passing  a  resolution  framed  as  follows : 

"New  Obleans,  August  31,  1893. 

"  The  board  met  to-day  with  the  following  members  present:  Dr. 
E.  Y.  Ames,  J.  J.  Clarke,  William  Gaiser,  H.  V.  Boubade,  J.  M.  Lotz 
and  F.  A.  Godefroy. 

'<  The  president  called  the  meeting  to  order  and  stated  that  the 
purpose  was  to  explain  the  situation  now  existing  with  reference  to 
the  pending  suit  of  the  Lafayette  Bank  of  St.  Louis  against  the  Al- 
giers Brewing  Company,  in  which  application  has  been  made  for 
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the  appointment  of  a  receiver,  and  John  H.  O'Connor  has  been  ap- 
pointed a  receiver.  The  necessity  for  the  appointment  being  rec- 
ognized and  the  appointment  having  met  with  the  approval  of  the 
board  after  discussion,  it  was  moved  by  Mr.  Lotz,  seconded  by  Mr. 
Qodefroy,  that  Dr.  E.  Y.  Ames  be  suggested  and  recommended  to 
the  court  for  and  in  behalf  of  this  corporation  to  act  as  co- receiver 
in  the  suit  of  the  Lafayette  Bank  of  St.  Louis  vs.  Algiers  Brewing 
Company,  with  John  H.  O? Connor  receiver  herein,  said  suit  being 
now  pending  in  the  Civil  District  Court  for  the  parish  of  Orleans. 

''It  was  further  resolved  that  a  copy  of  this  resolution  be  presented 
to  the  Hon.  P.  D.  King,  judge  of  said  court,  accompanied  by  a  pe- 
tition containing  proper  averments  asking  for  the  immediate  ap- 
pointment of  Dr.  Ames  as  co- receiver  in  the  interest  of  the  stock- 
holders of  the  company." 

The  relator  alleges  that  the  board  subsequently  rescinded  the 
foregoing  resolution  as  ultra  vires,  null  and  void,  and  instructed 
their  attorney  to  take  immediate  steps  to  revoke  the  appointment 
of  J.  H.  O'Connor  as  receiver  snd  to  restore  the  property  of  the 
brewery  to  its  previous  condition;  that  the  rescinding  resolution 
was  presented  to  the  Civil  District  Court  and  permission  asked  to 
have  it  spread  upon  the  records  of  the  court,  which  permission  was 
refused. 

The  respondent  judge  returns  that  the  Algiqrs  Brewing  Company 
having,  by  resolution,  approved  the  appointment  by  the  court  of  a 
receiver,  he  declined  to  allow  a  resolution  purporting  to  rescind  the 
action  ex  parte  to  bh  spread  on  the  minutes ;  the  court  considering 
that  if  there  is  any  error  in  the  order  appointing  a  receiver,  that  the 
proper  mode  of  procedure  is  that  pointed  out  in  Whitaker  vs.  Ash- 
bey,  43  An.  123,  and  State  ex  rel,  Brittin  vs.  New  Orleans,  Id,  829,  to 
move  for  the  rescinding  of  the  appointment  ordering  a  receiver. 

That  he  was  not  advised  as  to  the  truth  or  falsity  of  the  allegations 
of  the  relator,  that  the  resolution  consenting  to  and  approving  the 
appointment  of  a  receiver  was  the  result  of  surprise,  deception  and 
misinformation  as  alleged ;  that  if  they  are  true  and  it  constitutes  in 
law  cause  for  the  annulment  of  the  orders  made  by  him,  such 
orders  could  have  been  rescinded,  on  motion  to  that  effect,  after 
trial  contradictorily  with  all  parties  in  interest ;  that  he  suggested 
and  invited  from  the  bench  such  action,  and  assured  counsel  that  he 
would  make  such  rule  returnable  within  the  shortest  possible  delay 
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He  denies  that  the  action  of  the  board  of  directors  in  approving  and 
consenting  to  the  appointment  of  a  receiver  is  ultra  vires. 

That  whether  ultra  vires  or  not  depends  apon  the  terms  of  the 
charter  of  the  Algiers  Brewing  Company  and  the  action  of  the  stock- 
holders. That  these  facts  can  be  determined  only  by  evidence  taken 
contradictorily  with  all  the  parties  in  interest  in  the  court  of  the  first 
instance. 

That  if  A  rule  had  been  taken  out  as  suggested  by  him,  investiga- 
tion and  inquiry  could  have  been  had  and  decision  thereon  rendered, 
but  relator  failed  and  neglected  to  adopt  such  a  course,  clearly 
pointed  out  by  law. 

The  relator  on  the  face  of  the  papers  having  acquiesced  in  the 
appointment  and  voluntarily  ratified  the  decree  of  appointment,  the 
Supreme  Court  will  not  set  aside  the  order  granted  and  thus  ratified 
without  evidence  showing  the  necessity  for  rescinding  the  decree 
appointing  the  receiver. 

The  order  of  the  court  of  the  first  instance  was  based  upon  the 
consent  of  the  board  of  directors. 

We  will  not  assume,  without  any  Evidence  before  us,  that  the  court 
erred  in  thus  placing  confidence  in  the  first  resolution  adopted  by  the 
Algiers  Brewing  Company  approving  the  appointment  of  a  receiver. 

If,  as  alleged,  there  was  deception  practised  which  influenced  the 
board,  and  if  the  action  was  ultra  vires,  and  if  other  grounds  of  nul- 
lity pleaded  are  cause  sufficient  to  set  aside  the  order  appointing  a 
receiver,  they  should  be  brought  up,  after  hearing,  contradictorily 
with  the  parties  in  interest. 

The  court  will  not  assume  that  the  grave  charges  made  are  true 
and  proceed  to  a  hearing  upon  that  hypothesis  with  the  view  of  re- 
scinding the  order  of  appointment. 

The  granting  of  a  suspensive  appeal  upon  those  grounds  would 
have  the  effect  of  temporarily  sanctioning  the  charges,  as  if  proven. 

Upon  unproven  averments  the  Algiers  Brewing  Company,  would 
suspend  the  execution  of  an  order  to  which  it  consented. 

Such  would  be  the  effect  of  a  suspensive  appeal.  Parties  can  not 
sustain  contradictory  positions. 

It  would  be  encouraging  proceedings  to  no  purpose  to  grant  a 
suspensive  appeal. 

Therefore  we  will  not  grant  the  writs  applied  for  by  the  relator, 
and  we  relegate  them  to  the  District  Court  of  original  jurisdiction 
or  any  remedy  to  which  it  may  be  entitled. 
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Whether  the  company  consented  legally  is  a  question  of  proof, 
which  must  come  to  this  court,  as  proof  in  other  cases  is  brought 
up,  on  an  appeal. 

It  is  ordered,  adjudged  and  decreed  that  the  restraining  order  be 
rescinded  and  relator's  demand  rejected. 

Dissenting  Opinion. 

MgEnebt,  J.  On  August  28, 1893,  the  Lafayette  Bank  of  St.  Louis 
filed  a  suit  in  the  Civil  District  Court  for  the  parish  of  Orleans,  for 
the  appointment  of  a  receiver  to  the  Algiers  Brewing  Company. 

In  the  application  for  the  appointment  of  a  receiver,  it  is  averred 
that  the  management  of  the  company  was  characterized  by  waste, 
extravagance  and  recklessness;  that  the  mortgage  bonds  of  the  com- 
pany were  sold  at  the  rate  of  fifty  cents  on  the  dollar  by  said  com- 
pany as  the  result  of  a  combination  and  conspiracy  between  the 
management  of  said  brewing  company  and  certain  persons  named 
in  the  petition;  that  a  great  number  of  suits  were  pending  against 
said  company ;  that  the  entire  plant  was  under  seizure  in  the  suit  of 
August  Borman  vs.  said  company,  to  satisfy  a  debt  of  $333.33,  in  pur- 
suance of  a  judgment  rendered  in  said  suit,  and  the  same  was  author- 
ized to  be  sold  by  the  sheriff ;  that  certain  parts  of  the  machinery  of 
said  company  were  in  the  hands  of  the  sheriff  under  writs  issued  in 
the  suit  of  First  National  Bank  of  Chicago  vs.  said  company ;  that 
six  mules  were  also  under  seizure  in  another  suit  against  said  com- 
pany ;  that  certain  members  of  the  board  of  directors,  acting  in  con- 
cert with  certain  stockholders  of  said  corporation  and  certain  bond- 
holders, had  conspired  and  confederated  together  to  obtain  possession 
of  the  entire  plant  of  said  corporation  in  satisfaction  of  their  bonded 
indebtedness  under  consent  proceedings  to  be  instituted  in  the  United 
States  Circuit  Court ;  that  the  board  of  directors  and  stockholders  of 
said  corporation  had  passed  a  resolution  and  signed  a  paper  a^^eeing 
and  consenting  to  an  application  about  to  be  made  on  behalf  of  one 
of  the  bondholders,  acting  for  himself  and  the  other  bondholders,  for 
the  immediate  appointment  of  a  receiver  to  administer  the  property 
of  said  corporation  through  the  interposition  of  the  United  States 
Circuit  Court,  thus  establishing  consent  to  the  appointment  of  a  re- 
ceiver and  recognizicg  the  necessity  therefor.  The  corporation  is 
alleged  to  be  in  an  insolvent  condition. 

On  this  application  an  ex  parte  judgment  was  rendered  appointing 
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a  receiver  to  be  *'  invested  with  all  the  powers  with  which  receivers 
are  invested  under  the  law."  He  was  directed  to  take  char^fe  of  the 
property  of  the  corporation,  and  the  proceedings  in  case  of  Borman 
vs.  said  company  were  ordered  stayed  and  the  mules  and  machinery 
sequestrated  in  the  other  suits  were  ordered  in  the  possession  of  the 
receiver  without  prejudice  to  the  rights  of  the  seizing  creditors  un- 
der their  writs. 

Accompanying  the  petition  the  plaintiff,  who  applied  for  the  or- 
der, filed  some  evidence  to  substantiate  the  allegations  in  the  peti- 
tion. But  the  proceedings  were  conducted  contradictorily  with  no 
one,  and  the  judgment  appointing  the  receiver  was  solely  ex  parte. 

Within  ten  days  after  signing  the  ex  parte  judgment  appointing  a 
receiver,  the  relator  applied  for  a  suspensive  appeal  from  the  judg- 
ment and  tendered  a  bond.  The  appeals  were  refused.  Hence  the 
application  to  this  court  for  the  necessary  writs  to  enforce  the  grant- 
ing of  the  appeals. 

In  the  briefs  filed  there  is  considerable  length  devoted  to  the  ques- 
tion whether  or  not  the  respondent  judge  had  the  power  to  issue  the 
ex  parte  order  appointing  a  receiver. 

The  order  may  or  may  not  have  been  properly  granted.  This 
question  can  only  be  determined  when  the  judgment  is  before  us  on 
appeal.  Our  inquiry  is  now  restricted  to  whether  the  relator  is  en- 
titled to  a  suspensive  appeal  from  the  ex  parte  judgment. 

The  application  for  the  suspensive  appeal  is  resisted  on  the  follow- 
ing grounds :  (1)  That  the  creditors  and  stockholders  were  not  par 
ties  to  the  judgment,  and  as  third  parties  they  must  produce  proof, 
which  must  be  established  contradictorily  with  the  parties  to  the 
judgment,  that  they  have  an  appealable  interest ;  (2)  that  the  judg- 
ment is  interlocutory  and  works  no  irreparable  injury ;  (3)  that  the 
remedy  to  correct  such  an  appointment  is  by  rule  to  set  aside  the 
judgment,  improvidently  granted,  and  an  appeal  from  the  judgment 
on  the  rule. 

The  other  grounds  of  consent  to  the  appointment  of  a  receiver  and 
the  acknowledgment  of  its  necessity  properly  belong  to  the  investi- 
gation of  the  rightful  issuance  of  the  order  from  which  an  appeal  is 
asked. 

1.  On  the  first  point  it  is  evident  that  in  the  present  proceeding  the 
question  raised  properly  belongs  to  the  proceedings  on  appeal  in  a 
motion  to  dismiss  the  appeal.    In  application  to  this  court  in  the 
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first  instance  for  writs,  the  interest  of  the  parties  is  presented  on  a 
prima  facie  showing.  The  petition  of  relator  shows  an  appealable 
interest,  and  this  petition  is  accompanied  by  his  affidavit.  Even 
when  the  appeal  is  on  file  in  this  court  it  is  sufficient  if  the  record 
shows  a  pecuniary  interest.  State  ex  rel.  Bonnet  vs.  Judge  at  hoc,  29 
An.  397. 

In  the  case  of  Insurance  Co.  vs.  Costa,  32  An.  3,  this  court  said 
that  this  pecuniary  interest  may  be  shown  by  proper  affidavit,  indi- 
cating the  nature  and  extent  of  the  right  imperiled  by  the  decree 
and  by  the  recitals  of  which  the  opposite  parties  would  be  so 
minutely  informed  as  to  be  enabled  to  conclude,  by  an  inspection  of 
the  evidence  itself,  whether  to  contest  or  acknowledge  the  appli- 
cant's right  to  an  appeal. 

2.  An  interlocutory  order  is  something  which  is  ordered  by  the 
court  between  the  commencement  and  end  of  a  suit  which  decides 
some  preliminary  part  or  matter,  which,  however,  is  not  a  final  de- 
cision of  the  matter  in  issue.  From  this  class  of  decrees  an  appeal  is 
permitted  when  an  irreparable  injury  may  result  from  its  enforcement. 
But  in  a  judgment  appointing  a  receiver  certain  facts  have  to  be 
presented  and  passed  upon  by  the  judge  to  whom  the  application  is 
presented,  and  the  decree  in  such  a  case  possesses  some  of  the  ele- 
ments of  a  final  judgment,  which  requires  the  signature  of  the  judge 
and  belongs  to  that  class  named  in  the  Code  of  Practice,  distinguish- 
ing them  from  interlocutory  orders,  which  do  not  require  the  signa- 
ture of  the  judge,  but  which  must  be  correctly  entered  in  the  record. 
Code  Practice,  537,  544,  546;  Starke  vs.  Burke,  9  An.  345. 

The  facts  alleged  by  respondent  in  his  application  for  the  appoint- 
ment of  receiver,  such  as  the  abandonment  of  the  franchises  of  the 
corporation,  its  insolvency,  and  the  conspiracy  between  the  share- 
holders and  directors,  are  matters  which  by  a  definite  judgment  may 
become  res  judicata  between  the  parties  to  the  litigation.  Code 
Practice,  539. 

A  judgment  contradictorily  rendered  is  that  which  has  been  given 
after  the  parties  have  been  heard,  either  in  support  of  their  claims 
or  their  defense.     Code  Practice,  Art.  535. 

The  usual  method  of  appointing  a  receiver  is  after  the  parties 
have  been  heard,  and  a  judgment  is  rendered  on  the  facts  presented. 
That  there  is  a  consent  judgment  does  not  detract  from  the  force  of  the 
judgment,  as  the  facts  are  admitted  and  proof  by  witnesses  and 
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docamentary  evidence  dispensed  with.  All  such  judgments  have  to 
be  signed  as  final  jndgments,  which  may  become  definitive  as  to  the 
issues  presented  by  abandoning  an  appeal,  or  by  a  final '  judgment  of 
the  appellate  court. 

From  all  such  judgments  an  appeal  will  lie,  and  the  reports  of  this 
State  will  show  that  appeals  from  judgments  appointing  receivers 
have  never  been  denied. 

3.  It  is  urged  by  plaintiff  and  respondent  that  the  relator  should 
have  provoked  a  rule  to  set  aside  the  ex  parte  judgment  appointing  a 
receiver,  and  an  appeal  should  have  been  taken  from  the  judgment 
on  the  rule. 

I  fail  to  see  the  force  of  this  argument.  In  some  cases  in  the  ex- 
ercise of  the  supervisiory  jurisdiction  of  the  Supreme  Court  over 
inferior  tribunals,  it  may  be  required  that  the  applicant  for  relief 
exhaust  his  remedies  in  the  lower  court.  In  the  exercise  of  the 
right  of  appeal  if  the  party  cast  could  appeal  from  a  judgment  ren- 
dered contradictorily  with  him,  there  seems  to  be  a  stronger  reason 
why  he  should  be  permitted  to  do  so  if  the  proceedings  leading  to 
the  judgment  have  been  ex  parte  and  irregular. 

What  reason  is  there  for  the  proposition  that  the  defendant  should 
proceed  by  rule  and  ask  a  reversal  of  the  judgment  as  a  prerequisite 
to  an  appeal?  The  presumption  is  that  the  judgment  is  valid,  and 
why  should  the  defendant  require  the  court  to  reverse  its  proceed- 
ings as  irregular  and  proceed  regularly  to  pronounce  judgment  before 
an  appeal  should  be  allowed?  The  time  of  the  court  should  not  be 
occupied  in  order  to  reach  such  a  result  when  it  can  be  accomplished 
by  a  direct  proceeding  by  appealing  at  once  from  the  judgment.  It 
avoids  expense  and  delay,  and  the  convenient  and  speedy  adminis- 
tration of  justice  is  the  first  consideration  of  courts  in  the  disposal  of 
cases.  But  it  is  from  the  judgment  rendered  from  which  the  defend- 
ant has  the  right  to  appeal,  no  matter  how  rendered,  so  that  it  is 
final,  or  an  interlocutory  order  that  may  work  an  irreparable  injury. 
The  judgment  may  be  null  and  void  from  irregularities  in  the  pro- 
ceedings. The  defendant  has  the  right  to  attack  it  and  have  its 
nullity  declared,  either  by  appeal  or  an  action  of  nullity.  The  relator 
herein  has  chosen  the  first  mode  of  proceeding — ^by  an  appeal,  a  con- 
stitutional right  which  can  not  be  denied  him.  State  ex  rel.  Johnson 
vs.  Judge,  86  An.  210;  State  ex  rel,  Morey  vs.  Judge,  31  An.  823-836. 

4.  It  is  suggested  in  respondent's  brief  that  the  action  of  the  (sourt 
in  the  appointment  of  a  receiver  is  not  reversable  on  appeal. 
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This  doctrine  has  been  unquestionably  held  in  other  jnrisdictionsi 
bnt  in  this  State  there  is  no  statutory  proceeding  authorizing  the  ap- 
pointment of  a  receiver  to  a  corporation,  and  the  assumption  of  such 
authority  by  the  courts  has  only  been  in  extreme  and  special  cases, 
such  as  where  the  property  of  the  corporation  has  been  abandoned 
or  where  there  are  no  persons  authorized  to  take  charge  of  or  to  con- 
duct its  affairs.  Baker  vs.  Railroad  Co.,  34  An.  754;  State  ex  rel. 
Brittin  vs.  City,  43  An.  830. 

And -this  authority  has  heretofore  been  exercised  when  all  the 
parties  were  before  the  court. 

Whether  there  was  a  consent  proceeding  in  the  lower  court  to 
authorize  the  ex  parte  judgment  appointing  the  receiver  can  only  be 
determined  when  all  the  facts  are  before  us  on  appeal. 

The  respondents  contend  that  in  no  event  is  the  relator  entitled  to 
a  suspensive  appeal,  and  Art.  680  of  the  Code  of  Practice  is  referred 
to  as  being  conclusive  on  this  point. 

The  judgments  which  are  executed  provisionally  are  mentioned  in 
said  article  and  rendered  in  the  matter  of  the  appointment  of 
tutors  and  curators  of  incapacitated  persons,  and  syndics  of  creditors 
where  they  are  ordered  to  administer  provisionally  as  creditors  of 
vacant  successions.  The  reasons  for  these  exceptions  are  obvious.  The 
necessity  for  some  one  to  take  care  of  the  incapacitated  persons  or 
vacant  estate  is  imperative,  and  the  syndic  provisionally  appointed 
remains  in  charge^of  the  provisional  administration  only,  without 
power  to  sell,  his  acts  only  being  conservatory  until  a  regular  syndic 
is  elected  by  the  creditors.  In  this  case  there  was  no  provisional 
appointment  of  a  receiverjwith  power  limited  to  conservatory  acts,  but 
he  has  the  amplest  power  under  the  order  for  a  full  administration, 
extending  to  the  sale  of  the  efPects  under  the  order  of  court  and  a 
general  winding  up  of  the  concerns  of  the  corporation.     . 

The  article  referred  to  does  not  include  a  judgment  relating 
to  such  matters. 

If  a  party  has  a  right  to  appeal,  the  rule  is  that  he  can  appeal  sus- 
pensively,  and  I  find  no  exception  to  the  judgment  in  appointing  a 
receiver  to  a  corporation  |with  full  powers  of  administration.  The 
directors  had  no  power  tojconsent  to  the  appointment  of  a  receiver. 
The  shareholders  only  couldlgive  this  consent.  The  directors  are 
only  the  agents  of  the  shareholders  and  can  not  do  any  act  not  au- 
thorized by  the  charter. 
Rehearing  refused. 
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No.  11,330. 
State  ex  rel.  William  Gaiser  vs.  Fred.  D.  King,  Judge. 

The  courts  have  power  to  appoint  receivers  of  corporations  whenever  necessary 
to  preserve  the  interest  of  all  concerned,  and  those  who  have  ratified  the  ap- 
pointment can  not  recall  their  consent,  and  in  ex  parte  proceeding  prosecute  a 
suspensive  appeal  from  the  order  appointing  the  receiver. 

The  order  appointing  the  receiver  in  effect  sustains  the  status  quo  of  the  corpora- 
tion, and  was  issued  to  prevent  instead  of  to  cause  injurv* 

Should  it  become  apparent  that  the  injury  is  actual  or  threatening,  the  appeal  will 
be  allowed  upon  proper  application. 

The  writ  prayed  for  to  compel  the  district  judge  to  grant  a  suspensive  appeal  Is 
refused. 


A  PPLICATION  for  Mandamus  and  Prohibition. 


Henry  P.  Dart  and  F.  B.  Thomas  for  the  Relator. 


Horace  E.  Upton  and  Lazarus,  Moore  &  Luce  contra. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  Algiers  Brewing  Company  is  a  corporation  organr 
ized  under  the  general  incorporation  laws  of  the  State. 

There  exists  against  it  mortgages  and  unsecured  debts  in  an  amount 
in  excess  of  its  assets. 

It  is  alleged  that  the  management  was  characterized  by  waste,  ex- 
travagance and  recklessness;  that  the  mortgage  bonds  of  the  com- 
pany were  sold  by  the  company  at  the  rate  of  fifty  cents  on  the 
dollar,  in  accordance  with  a  combination  entered  into  between  the 
management  of  the  company  and  certain  persons  named ;  that  there 
are  a  number  of  suits  pending  against  it,  and  the  entire  plant  was 
under  seizure  in  the  suit  of  August  Borman  vs.  The  Algiers  Brewing 
Company,  to  satisfy  a  debt  of  $333.35,  and  advertised  for  sale,  and 
that  part  of  the  machinery  had  been  sequestered ;  also  a  number  of 
mules  of  the  company.  That  members  of  the  board  of  directors, 
acting  with  certain  stockholders,  had  combined  and  conspired  to  ob- 
tain possession  of  the  entire  plant  in  settlement  of  bonded  indebted- 
ness under  consent  proceedings  to  be  instituted  in  another  court. 

The  Lafayette  Bank  of  St.  Louis  filed  in  the  court  a  qua  a  suit  for 
the  appointment  of  a  receiver  to  the  Algiers  Brewing  Company. 
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The  district  judge  in  appointing  the  receiver,  on  the  application 
made,  states,  as  reason,  that  the  sale  of  an  important  part  of  the 
machinery  necessary  to  conduct  the  business  of  the  brewery  will 
operate  to  the  injury  of  all  concerned. 

That  it  is  a  proper  case  for  the  exercise  of  the  equitable  powers  of 
the  court  in  the  interest  of  all  the  creditors. 

And  he  directed  the  receiver  to  take  charge  of  the  property ;  to 
inventory  it,  and  report  to  the  court,  within  ten  days,  the  property 
owned  by  the  company,  together  with  an  appraisement ;  that  he  take 
oath  to  discharge  the  duties  required  and  furnish  bond  in  a  stated 
amount. 

The  sheriff  was  directed  to  suspend  the  sale  under  the  execution 
issued  until  the  further  orders  of  the  court;  the  receiver  was  author- 
ized to  take  possession  of  the  property  seized  and  of  the  property 
sequestered,  without  prejudice  to  the  rights  of  the  respective  plain- 
tiffs, and  to  retain  possession  until  the  further  order  of  court. 

In  support  of  his  action  in  issuing  the  above  order,  the  respond- 
ent returns  that  the  Lafayette  Bank  of  St.  Louis  filed  in  the  court 
over  which  he  presides,  in  the  suit  of  that  bank  against  the  Algiers 
Brewing  Company,  a  certified  copy  of  the  bill  of  the  Tinker  &  Smith 
Malting  Company  vs.  Algiers  Brewing  Company,  praying  for  the 
appointment  of  a  receiver  by  the.  Federal  court,  which  bill  was 
verified  by  the  oath  of  their  solicitor,  together  with  the  resolution 
of  the  Algiers  Brewing  Company  passed  on  the  20th  of  August,  1893, 
at  a  meeting  at  which  the  relator,  as  a  director  of  the  company,  was 
present  and  voted  fer  the  appointment  of  a  receiver. 

Demonstrating  the  absolute  necessity,  advisability  and  prudence 
of  the  appointment  of  a  receiver  for  the  administration  of  the  affairs 
of  that  brewing  company,  the  solicitor  in  the  answer  before  that 
court  alleged,  **  for  further  answer  respondent  says  that  it  believes 
the  true  interest  of  all  the  creditors,  secured  and  unsecured,  as  well 
as  the  stockholders  of  said  company,  requires  the  appointment  of  a 
receiver." 

That  subsequently  the  board  of  directors  of  the  Algiers  Brewing 
Company  adopted  a  resolution  recognizing  the  necessity  for  the  ap- 
pointment of  a  receiver  and  approved  the  appointment  that  had 
been  made  by  the  respondent.  The  re^.ator  as  a  director  took  part 
in  the  meeting  and  voted  for  the  approval  as  adopted  by  the  board. 
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A  creditor  for  a  large  amount  and  several  bondholders  intervened 
and  opposed  the  relief  sought. 

The  respondent  farther  retnms  that  the  attorneys  for  relator  ap- 
plied for  a  suspensive  appeal  from  the  judgment  rendered  Angost 
29,  and  from  all  other  decrees  and  orders  entered. 

That  he  refused  to  grant  an  appeal  because  the  orders  rendered 
did  not  occasion  irreparable  injury ;  that  there  is  no  law  authorizing 
such  an  appeal ;  that  the  mover  for  the  appeal  was  a  member  of  the 
board  of  directors  of  the  company  and  approved  the  appointment. 

The  respondent  also  states  that  on  the  same  day  the  Algiers  Brew- 
ing Company  offered  to  have  spread  on  the  minutes  of  the  court 
what  purported  to  be  a  copy  of  a  resolution  of  the  board  of  directors 
of  the  company  revoking  the  action  of  the  board  of  31st  Aug^t, 
1898,  approving  the  appointment  of  a  receiver. 

The  court  declined  to  permit  the  filing  of  this  copy  and  states  as 
ground  for  refusal  that  if  there  is  any  error  in  the  order  appointing 
a  receiver,  the  proper  mode  of  procedure  is  that  pointed  out  in  43 
An.,  Hackett  vs.  Creditors;  that  is,  to  move  for  the  rescinding  of 
the  appointment  ordering  a  receiver,  and  then  the  resolution  of  the 
board  of  directors  complained  of  can  be  offered  in  evidence  and 
the  court's  action  obtained.  The  relator  also  returns  that,  if  the 
charges  be  true  that  the  resolution  of  the  81st  August,  1893,  ap- 
proving the  appointment  of  a!  receiver,  was  the  result  of  a  sur- 
prise, deception  or  misinformation,  and  it  constitutes  a  cause  for 
the  annulment  of  the  orders  issued,  they  could  have  been  rescinded 
and  annulled  on  motion  to  that  effect  and  after  trial  contradictorily 
with  all  parties  in  interest. 

That  he  suggested  and  invited  from  the  bench  such  a  course,  and 
assured  counsel  for  relator  that  he  would  make  such  a  rule  return- 
able within  the  shortest  possible  delay. 

The  respondent  denies  that  the  action  of  the  board  of  directors  is 
ultra  vireSj  or  that  whether  ultra  vires  or  not  depends  upon  a  ques- 
tion of  fact,  that  is  the  charter,  which  fact  can  only  be  determined 
after  evidence  taken  contradictorily  with  the  parties  in  interest, 
which  course  the  relator  refused  to  follow. 

In  litigation  pending  before  the  court  a  gua,  that  tribunal  became 
impressed  with  the  necessity  of  maintaining  the  status  quo  of  the 
Algiers  Brewing  Company  during  the  trial  of  issues  over  which  it 
had  jurisdiction. 
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The  strongest  possible  allegations,  verified  by  oath,  had  been  made 
against  the  management,  and  interested  parties  had  expressed  ap- 
prehension, in  legal  form,  of  irreparable  and  unavoidable  loss,  if 
action  was  not  taken  to  prevent  it. 

Thereupon  the  court  issued  orders  in  effect  judicially  sequestering 
the  property  and  placing  it  in  the  hands  of  a  receiver. 

They  are  specific  and  guarded. 

The  receiver  was  made  to  qualify  and  give  a  bond  in  an  amount 
the  court  deemed  sufficient. 

He  was  directed  to  appraise  the  property  and  make  an  inventory, 
and  a  time  was  stated  for  his  return. 

He  was  specially  enjoined  not  to  sell  any  proj)erty  and  was  charged 
with  administerirg  the  affairs  of  the  corporation  in  the  interest  of 
all  concerned. 

These  legal  steps,  at  first,  met  with  the  approval  of  the  relator. 

Subsequently,  after  preliminaries  toward  administering  the  affairs 
of  the  company  had  not  only  been  taken,  but  had  become  accom- 
plished facts,  the  receiver  had  qualified,  was  in  possession  and  ad- 
ministering under  the  orders  of  the  court,  the  relator  appeared  in 
court  and  moved  for  a  suspensive  appeal. 

The  effect  of  this  appeal  will  be  to  set  aside  all  that  has  been  done 
and  revoke,  for  the  time  being  at  least,  all  that  was  sought  by  the 
order. 

There  is  no  injury  possible,  either  immediate  or  remote,  such  as 
the  law  contemplates  in  order  to  give  a  right  of  appeal. 

If  the  court's  authority  be  sustained  there  can  not  be  any  disposi- 
tion made  of  the  property  in  violation  of  law,  and  without  an  effect- 
ive remedy. 

The  possibility  of  irreparable  injury  was  the  moving  cause  in  ob- 
taining the  court's  order. 

The  relator,  who  joined  in  the  proceedings  to  that  end,  can  not  ex 
parte  be  heard  to  set  proceedings  aside  by  a  suspensive  appeal  on 
motion  without  notice  to  other  interested  parties,  especially  as  we 
do  not  discover  that  in  the  proceeding  to  prevent  irreparable  loss 
an  irreparable  loss  is  threatened  which  gives  the  moving  party  a 
right  to  a  suspensive  appeal. 

We  confine  our  decision  to  the  question  of  irreparable  injury  and 
determine  nothing  further  than  that  there  is  no(  in  the  case  as  pre- 
sented an  irreparable  injury  authorizing  an  appeal  at  this  time. 
8 
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Should  it  be  made  apparent  hereafter  that  there  is  such  injury, 
.eitlier  actual  or  threatening,  the  appeal  will  be  allowed  upon  proper 
application  for  an  appeal. 

It  is  therefore  ordered  and  decreed  that  the  restraining  order 
herein  granted  be  set  aside,  and  that  the  relief  prayed  for  be  re- 
fused at  relator's  costs. 


4?  mi\  No.  11.328. 

State  ex  rel.  Fox  &  Searles  vs.  Fred.  D.  King,  Judge  Division 
B,  Civil  District  Court. 

The  same  issues  are  presented  in  State  ex  rel.  Gaiser  ts.  Judge,  No.  11,330,  slightly 

varying  in  statement,  and  as  the  reasons  and  authorities  therein  given  are 

directly  applicable,  a  conclusion  similar  is  followed. 
The  only  question  is  one  of  authority  vel  non  to  appoint  a  receiver,  and  the  legality 

of  a  resolution  of  the  company  approving  the  appointment. 
The  issues  must  come  up  on  appeal,  if  at  all,  after  proof  heard  before  the  court  of 

first  instance. 

A  PPLICATION  for  Certiorari,  Prohibition  and  Mandamus, 
Henry  P,  Dart  and  F,  J5.  Thomas  for  the  Relator . 


Horace  E,  Upton  and  Lazarus,  Moore  &  Luce  contra . 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  grounds  on  which  the  relators  claim  relief  are, 
that  on  the  28th  August,  1893,  the  Lafayette  Bank  of  St.  Louis,  co- 
respondent herein,  filed  a  suit  in  the  Civil  District  Court,  in  which 
the  single  issue  was  the  appointment  of  a  receiver,  the  court  being 
incidentally  requested  to  stay  certain  proceedings  against  the  Algiers 
Brewing  Company,  the  party  defendant  therein,  an  alleged  insolvent 
corporation.  That  they  are  a  commercial  firm,  domiciled  in  the  city 
of  New  York,  and  doing  business  under  the  firm  name  and  style  of 
Fox  &  Searles,  and  ordinary  creditors  of  the  defendant,  in  the-  sum 
of  $500,  less  a  credit  of  $99.30,  represented  by  a  promissory  note, 
and  in  a  second  sum  of  $3064. 

That  the  defendant  company  is  owner  of  the  Algiers  Brewery, 
which  has  a  value  in  excess  of  $200,000.    That  upon  the  averments 
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of  plaintiff 's  petition  an  order  was  granted  by  the  respondent  judge, 
in  vacation,  ex  parte  and  without  notice  to  the  stockholders  or  to  the 
brewing  company,  or  to  any  other  person  or  creditor  interested, 
and  which  is  to  the  following  purport : 

That  considering  the  existence  of  certain  suits  against  and  seizures 
of  the  property  of  the  brewing  company,  and  that  the  defendant 
corporation,  through  its  board  of  directors,  has  consented  to  the  ap- 
pointment of  a  receiver;  and  further  considering  that  the  sale  of  an 
important  part  of  the  machinery  necessary  to  conduct  the  business 
of  the  brewery,  is  about  to  take  place,  and  that  a  sale  will  operate 
to  the  manifest  injury  of  all  concerned,  unless  the  order  to  sell  is 
stayed ;  and  further  considering  that  this  is  a  proper  case  for  the  ex- 
ercise of  the  equitable  powers  of  the  court,  in  the  interest  of  all 
creditors,  secured  as  well  as  unsecured,  and  for  the  appointment  of 
a  receiver  to  take  charge  and  conduct  the  business  of  the  corpora- 
tion, subject  to  the  order  of  the  court,  or  to  make  such  disposition 
of  the  property  as  is  fair,  equitable  and  just,  a  receiver  is  hereby 
appointed  and  entrusted  with  all  powers  with  which  receivers  are  in- 
vested under  the  law. 

The  order  further  directs  that  the  receiver  appointed  shall  take 
charge  of  the  property  and  effects  of  the  corporation,  and  cause 
same  to  be  inventoried  and  appraised,  and  that  the  civil  sheriff  be 
directed  and  required  to  suspend  the  sale  under  fl,  /a.  in  his  hands 
as  well  as  all  other  proceedings  under  the  writ  of  sequestration. 

Of  the  foregoing  proceedings  and  order  the  relators  complain  that 
within  ten  days  of  its  rendition  they  applied  to  the  respondent 
judge  for  permission  to  intervene  in  said  suit  for  the  sole  pur- 
pose of  appealing  suspensively  from  said  order,  and  thereupon 
moved  the  court  for  a  suspensive  appeal  returnable  to  this  court 
tendering  bond  and  security  and  that  the  respondent  refused  his  ap- 
plication. 

The  grounds  assigned  in  argument  by  counsel  for  respondent  are 
as  follows: 

1.  That  creditors  can  not  as  third  persons  appeal  ex  parte  without 
proof  contradictorily  taken  to  establish  an  interest. 

2.  That  the  judgment  complained  of  is  interlocutory  and  does  not 
work  an  irreparable  injury. 

8.  That  the  remedy  for  any  injury  such  an  order  may  inflict  is  by 
rule  to  have  the  order  set  aside. 
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The  same  issues  are  presented  in  State  ex  rel.  Gaiser  vs.  Judge, 
No.  11,330  post,  slightly  varying*  in  statement,  and  as  the  reasons 
and  authorities  therein  given  are  strictly  applicable,  we  adopted 
them  as  decisive  in  this  case.    ■ 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  nisi  be 
set  aside  and  relators'  demand  rejected  at  their  cost. 


46    M6l 

-ili?5ll  No.  11,329. 

State  ex  rel.  George  D.  Feldner  vs.   Fred.  D.  King,  Judge 
Division  B,  Civil  District  Court. 

Same  as  in  State  ex  rel.  Gaiser  vs.  Judge,  No.  11,330. 

The  rule  nisi  is  vacated  and  the  writs  applied  for  are  refused. 

A  PPLICATION  for  Certiorari  and  Mandamus. 
Henry  P,  Dart  and  JF*.  B.  Thomas  for  the  Relator. 


Horace  E,  Upton  and  Lazarus,  Moore  <&  Luce  contra. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  only  question  to  be  determined  is  the  right  of  an 
alleged  stockholder  in  a  joint  stock  company  to  appeal  vel  non  from 
a  judgment  appointing  a  receiver  to  the  company. 

Contradictorily  with  the  officer  of  the  company  a  receiver  was  ap- 
pointed ;  after  his  appointment  he  qualified  and  was  placed  in  charge 
of  the  affairs  of  the  corporation  under  an  order  of  court. 

A  prima  facie  showing  was  made  of  acquiescence  on  the  part  of 
the  board  of  directors. 

This  acquiescence  was  an  issue  in  the  case  of  the  State  of  Louisiana 
ex  rel.  William  Gaiser  vs.  King,  Judge,  decided  recently  by  this  court. 

The  legal  question  is  similar  in  every  respect  in  this  case. 

The  cases'were  submitted  at  the  same  time  and  the  points  are  ar- 
gued in  one  brief. 

For  reasons  assigned  in  the  Gaiser  case  it  is  ordered,  adjudged  and 
decreed  that  the  restraining  order  be  set  aside  and  the  relator's  de- 
mand rejected  at  his  costs. 
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No.  11,416. 
State  vs.   H.   H.   Stewart. 

The  Judge  refused  to  permit  the  district  attorney  to  move  for  the  forfeiture  of  the 
bail  bond  of  the  accused  on  the  second  day  •£  the  criminal  term,  and  based  his 
ruling,  in  thus  ruling,  upoh  proof  that  the  accused  was  prevented  from  attend- 
ing court  by  physical  disability. 

The  Attorney  General  and  the  district  attorney  of  the  district  admit  that  the 
ruling  was  correct,  and  consent  to  the  dismissal  of  the  appeal. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Natchitoches. 
Andrews^  J, 

M,  J.  Ounningkam,  Attorney -General,  and  Pharor  Breazeale,  Dis- 
trict Attorney,  for  Plaintiff  and  Appellant. 


Pieraon  &  Porter  tor  Defendant  and  Appellee. 


The  opinion  of  the  conrt  was  delivered  by 

Brbaux,  J.  The  appeal  was  prosecuted  by  the  district  attorney 
from  a  rulinp^  of  the  court  a  qua  refusing  to  permit  him  in  behalf  of 
the  State  to  forfeit  the  bail  bond  of  the  accused  on  the  second  day 
of  the  term. 

The  ruling  of  the  court  is  sustained  by  the  evidence. 

It  was  proven  that  the  accused  was  prevented  from  attending 
court  by  physical  disability. 

Counsel  for  the  accused  interposed  a  motion  in  this  court  to  dis- 
miss the  appeal,  averring  the  correctness  of  the  ruling  of  the  District 
Court. 

The  Attorney  General  and  the  district  attorney  who  conducted 
the  prosecution  admit  that  the  appeal  has  no  merit,  and  consent 
that  it  be  dismissed. 

The  appeal  is  dismissed. 


No.  11,418. 
State  ex   rel.  Police  Jury  of  St.  Mabtin  Parish  vs.   A.   A.     "JcTm 
DuPRB,  Justice  op  the  Peace.  1?^_^ 

Where  a  party  appears  and  excepts  to  want  of  citation  in  a  cause,  which  is  over- 
ruled, and  he  then,  reserving  his  rights  under  the  exception,  flies  a  plea  to  the 
Jurisdiction,  the  latter  plea  is  not  such  an  appearance  as  to  cure  the  want  of 
citation 
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The  political  corporation  known  as  a  parish  may  be  sued  within  its  territorial 
limits  In  any  court  of  competent  jurisdiction. 

Under  the  provisions  of  Art.  1077,  Code  of  Practice,  any  constable  of  the  parish  can 
sei-ve  the  citation  issved  by  a  justice  of  the  peace.  If  the  constable  Is  an 
interested  party  the  citation  mast  be  served  by  another  constable  or  the  sherifif. 

A  PPLICATION  for  Certiorari  and  ProhiMtion. 
R,  F.  Brouasard,  District  Attorney,  for  the  Relator. 


Respondent  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  J.  O.  Halphin,  Jr.,  brought  suit  against  the  parish 
of  St.  Martin  for  a  small  sum,  unappealable  in  amount. 

Eug.  A.  Duchamp  is  president  of  the  police  jury  of  said  parish. 

The  citation  was  addressed  to  him  personaliy  and  individually. 
The  police-  jury  of  said  parish  filed  an  exception  to  the  citation  on 
this  account.  The  exception  was  overruled.  Reserving  the  rights  in 
the  exception  the  defendant  police  jury  filed  an  exception  to  the 
jurisdiction  of  the  court,  ratione  personae^  alleging  that  the  police 
jury  must  be  sued  at  the  domicil  of  the  parish,  which  was  in  the  first 
ward  instead  of  the  fifth,  in  which  the  parish  was  cited  to  appear. 

The  citation  was  defective,  as  the  parish  had  not  been  properly 
cited,  through  its  oflBcial  head  the  president  of  the  police  jury  of  said 
parish.  The  appearance  in  the  exception  to  the  jurisdiction  did  not 
waive  the  defective  citation,  as  all  rights  were  reserved  when  the 
exception  to  the  jurisdiction  was  filed,  that  were  urged  in  the  ex- 
ception to  the  citation.  Lukis  vs.  Allen,  opinion  on  rehearing,  re- 
cently decided.     45  An. 

The  relator  therefore  prays  for  a  writ  of  prohibition  directed 
against  the  respondent  justice  on  account  of  the  nullity  of  the  pro- 
ceedings for  the  defective  citation  and  the  want  of  jurisdiction.  On 
the  first  ground  the  application  for  the  writs  must  be  sustained.  We 
will  notice  the  second,  because  the  case  may  be  further  prosecuted 
on  a  legal  citation,  and  the  second  ground  may  again  be  presented. 

The  police  jury  of  St.  Martin  parish  holds  its  sessions  and  transacts 
its  business  in  the  first  ward  at  the  parish  aite.  But  this  does  not  fix 
the  presence  of  this  political  corporation  exclusively  at  this  point. 
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It  is  present  everywhere  throughout  the  territorial  limits  of  the  par- 
ish, and  may  be  sued  like  the  State  when  its  permission  is  granted  for 
this  purpose,  in  any  court  of  proper  jurisdiction,  within  its  territorial 
limits.     State  ex  rel.  Police  Jury  vs.  Judge.     41  An.  403. 

Objection  is  also  made  to  the  service  of  citation  by  the  constable 
of  the  fifth  ward.  In  this,  as  in  the  objection  to  the  jurisdiction,  the 
rights  of  the  exception  to  the  citation  were  reserved. 

Art.  1077  of  the  Code  of  Practice  says  that  "when  a  suit  is  insti- 
tuted before  a  justice  of  the  peace  he  shall  make  a  note  in  his  record 
of  the  date  and  nature  of  the  demand,  and  shall  immediately  prepare 
a  citation  setting  forth  the  amount  and  nature  of  the  demand,  to  call 
the  defendant  before  him  to  answer  said  demand,  and  he  shall  de- 
liver said  citation  to  any  constable  of  the  parish  that  it  maybe  served 
on  the  defendant." 

If  the  constable  is  an  interested  party,  as  alleged  by  relator,  the 
service  of  citation  must  be  made  by  some  other  constable  of  the 
parish,  or  the  sherifiP. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
rendered  by  said  justice  of  the  peace,  fifth  ward,  parish  of  St.  Mar- 
tin, be  annulled  and  set  aside,  defendant  to  pay  costs. 


No.  11,346. 
Louis  Suberville,  Husband,  vs.  Lorenza  Adams,  His  Wife. 

1.  In  case  the  wife,  sued  for  a  divorce,  sets  up,  by  way  of  reconvention,  a  counter 
demand  for  a  separation,  it  is  competent  for  the  plaintiff  to  rebut  the  defend- 
ant's evidence  by  the  introduction  of  evidence  pertinent  thereto,  notwithstand- 
ing it  be  inapplicable  to  bis  principal  demand,  which  has  been' disallowed. 

2.  No  formal  answer  to  or  denial  of  the  averments  of  the  defendant's  reconven- 
tlonal  demand  's  centemplated  in  our  law,  and  the  plaintiff  may  introduce  any 
evidence  in  rebuttal  or  disavowal  of  same,  in  the  same  manner,  and  to  the 
same  extent  that  he  mi^ht  under  a  formal  denial  thereof. 

B  The  conditions  on  which  the  wife  can  be  awarded  alimony  are:  1st,  that  she 
shall  have  instituted  suit  for  a  judicial  separation,  or  one  a  mensa  et  thoro.  2d, 
that  she  shall  have  left  or  declared  her  Intention  to  leave  her  husband's  domi- 
icil;  and  3d,  that  the  judge  shall  have  assigned  her  a  home  wherein  she  shall 
reside  during  the  pendency  of  the  suit. 

3.  The  husband  can  not  be  compelled  to  pay  alimony  unless  the  wife  proves  that 
she  has  constantly  resided  in  the  home  assigned  her  by  the  judge. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monroe,  J. 
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Suborville  vs.  Adams. 
Jo8,  N.  Wolfaon  and  A,  L,  Tissoty  for  Plaintiff  and  Appellant. 


W,  8,  Benedict^  H.  C.  Cage  and  Robt.  Q.  Dugu€  for  Defendant  and 
Appellee. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  This  suit  was  instituted  by  the  husband  against  his 
wife  for  a  divorce  a  vinculo  matrimonii^  grounded  on  a  charge  oj 
adultery. 

To  the  petition  the  defendant  tendered  the  exceptions  of  no  cause 
of  action  and  vagueness;  the  former  being  overruled,  and  the 
latter  sustained,  the  plaintiff  amended  his  petition  by  first  reiterating 
the  averments  of  his  original  petition,  and  then  alleging  that  the 
defendant  had  committed  adultery  several  different  times  with  a  cer- 
tain person  with  whom  she  was  upon  most  intimate  terms ;  and  that 
she  had  visited  houses  of  assignation  for  that  purpose  at  several  dif- 
ferent dates  that  are  mentioned,  and  places  particularly  specified 
where  said  dots  of  adultery  were  committed.  He  then  adds  the 
geceral  averment  that  the  defendant  did,  at  the  assignation  houses 
indicated,  ^^  then  and  there,  and  at  other  dates  to  petitioner  unknown, 
commit  acts  of  adultery  with  a  person  or  persons  unknown." 

To  this  supplemental  petition  the  defendant  filed  the  further  ex- 
ception of  vagueness,  coupled  with  a  general  denial,  and  subse- 
quently she  filed  a  supplemental  answer  disavowing  all  the  charges 
contained  in  the  plaintiff's  original  and  supplemental  petitions;  and 
assuming  the  character  of  plaintiff  in  reconvention  she  claimed  a 
separation  from  bed  and  board  from  the  plaintiff. 

The  grounds  on  which  she  claimed  a  separation  are  substantially  as 
follows,  to -wit: 

That  the  plaintiff,  her  husband,  had  been  guilty  of  cruel  treatment 
and  outrages  towards  her  of  such  a  nature  as  to  render  their  living 
together  insupportable ;  and  this  charge  is  further  supplemented  by 
a  specification  to  the  effect  that  in  April  and  May,  1892,  he  deserted 
and  abandoned  the  matrimonial  domicil,  leaving  her  destitute ;  and 
afterwards  resorted  to  a  simulated  and  fictitious  sale  of  the  family 
homestead,  in  order  to  dispossess  her  of  the  premises;  and,  further, 
that  he  has  since  failed  to  contribute  to  her  support.  She  also  avers 
that  the  plaintiff  has  publicly  defamed  her  by  charging  her  with 
adultery  in  the  instant  suit. 
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Coupled  with  her  demand  for  a  judicial  separation  a  menga  et  thoro 
is  a  demand  for  alimony  at  the  rate  of  $60  per  month  during  the 
pendency  of  the  suit. 

The  trial  resulted  in  a  judgment  against  the  plaintifP  on  the  main 
demand,  and  in  favor  of  the  defendant  on  her  reconventional  demand, 
awarding  her  alimony  at  the  rate  of  $60  per  month  from  the  incep- 
tion to  the  finality  of  the  suit. 

Both  from  the  judgment  decreeing  the  defendant  a  separation  and 
that  awarding  her  alimony,  the  plaintiff  appeals. 

During  the  coarse  of  the  trial  various  witnesses  were  introduced 
and  interrogated  on  the  part  of  the  plaintiff,  for  the  double  purpose, 
first,  of  proving  the  charges  of  adultery  alleged  against  the  defend- 
ant, as  pounds  for  a  divorce,  and,  second,  of  defeating  the  defend- 
ant's reconventional  demand  for  a  separation.  But  this  testimony 
was  objected  to,  and  the  objections  were  sustained  and  the  testimony 
ruled  out  on  the  ground  that  same  was  inadmissible  under  the  plead- 
ings— ^neither  of  plaintiff's  petitions  containing  any  specification  of 
adultery  committed  at  the  matrimonial  domicil,,  rendering  this  fact 
susceptible  of  proof. 

Plaintiff  specially  offered,  in  rebuttal  of  defendant's  evidence,  proof 
to  the  effect  that  the  defendant  was  taken  in  the  act  of  adultery  in  the 
common  domicil;  and  further,  to  show  that  this  was  the  cause  of  her 
abandoning  the  same;  but  the  court  sustained  the  defendant's  objec- 
tion thereto,  on  the  ground  that,  in  his  opinion,  the  proof  of  any  one 
act  of  adultery,  for  any  and  all  purposes  of  the  case,  must  be  restricted 
to  the  allegations  of  the  petition  and  supplemental  petition. 

Pretermitting  an  expression  of  opinion  as  to  the  correctness  of  the 
judge's  ruling  with  regard  to  the  admissibility  vel  non  of  this  testi- 
mony, ^oad  the  plaintiff's  demand,  v^e  think  it  a  self-evident  propo- 
sition that  it  was  admissible  for  the  purpose  of  rebutting  the  defend- 
ant's evidence  in  support  of  her  reconventional  demand,  and  that  it 
was  error  on  the  part  of  the  judge  in  excludir  g  it. 

Answers  to  reconventional  demands  are  not  permissible  in  law, 
and  consequently  there  could  not  be  any  pleading  or  demurrer  on 
the  part  of  plaintiff  to  the  defendant's  demand — such  as  is  clearly 
contemplated  by  the  judge's  ruling — to  render  same  admissible. 
-And  inasmuch  as  no  answer  to  a  reconventional  demand  is  contem- 
plated in  law,  it  must  be  assumed  that  the  plaintiff  in  the  suit  is  con- 
sidered to  have  denied  and  resisted  such  demand 
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On  this  hypothesis  it  is  clear  that  the  plaintiff  was  entitled  to  offer 
in  rebuttal  such  evidence  as  would  tend  to  defeat  the  defendant's 
reconventional  demand  without  first  making  formal  answer  and  de- 
nial of  the  allegations  thereof. 

Considering  the  particular  averment  of  her  demand,  to  the  effect 
that  the  plaintiff  had  openly  and  publicly  defamed  her  by  the  insti- 
tution of  this  suit,  founded  upon  charges  of  adultery,  it  would  seem  to 
be  reasonable  that  the  plaintiff  should  be  afforded  an  opportunity  of 
justifying  against  this  charge  of  defamation  by  making  proof,  if  he  can, 
that  she  had  been  guilty  of  adulteries,  in  the  common  doniicil,  though 
this  is  not  one  of  the  particular  charges  on  which  he  claims  a  divorce. 
And  it  seems  reasonable  that  he  should  be  allowed  to  make  the  proof 
that  was  objected  to  for  the  purpose  of  establishing  her  abandonment 
of  the  matrimonial  domicil,  thus  rebutting  her  charge  against  plain- 
tiff  of  abandonment,  on  account  of  which  she  alleges  herself  entitled 
to  claim  a  separation  from  bed  and  board. 

In  such  case  as  this — a  double  action  for  divorce  and  per  contra  of 
separation  from  bed  and  board — we  consider  it  better  practice  to  ad- 
mit than  to  reject  evidence  that  may  shed  light  on  the  controversy. 
For  this  purpose,  it  is  our  opinion  that  the  cause  should  be  remanded 
to  the  court  a  qua  with  directions  to  admit  the  rejected  testimony,  in 
so  far  as  same  may  have  a  bearing  on  the  defendant's  reconventional 
demand,  and  in  keeping  with  the  views  herein  expressed. 

With  respect  to  the  allowance  of  alimony  vel  non  the  following 
provisions  of  the  code  are  pertinent  and  controlling,  to -wit: 

'<  If  the  wife,  who  sues  for  a  separation,  has  left  or  declared  her 
intention  to  leave  the  dwelling  of  her  husband,  the  judge  shall  assign 
the  home  wherein  she  shall  be  obliged  to  dwell  until  the  determina- 
tion of  the  suit. 

"  The  wife  shall  be  subject  to  prove  her  said  residence  as  often  as 
she  may  be  required  to  do  so,  and  in  case  she  falls  so  to  do,  every 
proceeding  on  the  separation  shall  be  suspended."     R.  C.  C.  147. 

**  If  the  wife  has  not  sufficient  income  for  her  maintenance  during 
the  suit  for  separation,  the  judge  shall  allow  her  a  sum  for  her  sup- 
port, proportioned  to  the  means  of  the  husband.  The  huiiband  can 
not  be  compelled  to  pay  this  allowance  unless  the  wife  proves  that 
she  has  constantly  resided  in  the  home  appointed  by  the  judge."  R. 
C.  C.  148. 

Alimony  is  an  incident  of  the  wife's  suit  for  separation ;  and  it  is 
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evident  that  same  can  not  be  allowed,  except  upon  the  terms  of  the 
code,  to- wit:  1.  That  the  wife  shall  have  instituted  suit  for  separa- 
tion against  her  husband.  2.  That  she  has  either  left  or  declared 
her  intention  to  leave  the  dwelling  of  the  husband.  3.  That  the 
judge  shall  have  assigned  her  a  home  wherein  she  shall  be  obliged  to 
dwell  during  the  pendency  of  her  suit. 

Conceding  then,  for  the  purpose  of  the  argument,  that  the  wife's 
reconventional  demand  for  a  separation  is  such  a  mit  as  the  law  con- 
templates, the  defendant  is  still  confronted  with  the  diflBculty 
that  the  judge  did  not  assign  her  a  domicil  for  her  occupancy  during 
the  pendency  of  same ;  and  the  law  plainly  and  most  emphatically 
declares  that  **  the  husband  can  not  be  compelled  to  pay  this  allow- 
ance unless  the  wife  proves  that  she  has  constantly  resided  in  the 
house  appointed  by  the  judge.''     Id,  148. 

An  examination  of  the  case  of  D'Auvilliers  vs.  Her  Husband,  32 
An.  605,  does  not  bear  out  the  statement  of  defendant's  counsel,  that 
no  domicil  need  be  assigned  to  the  wife  when  she  is  defendant  in  a 
suit  for  separation  or  divorce;  and  it  could  not  have  been  so  decided, 
for  the  reason  that  the  wife  was  plaintiff  claiming  a  divorce. 

That  no  domicil  had  been  assigned  to  the  wife,  utider  R.  C.  0.  147, 
was  matter  of  exception  by  the  defendant  husband,  but  it  did  not 
prevail,  because  the  court  was  of  opinion  that  **  this  article  has  no 
application  to  a  case  like  the  instant  one,  when  "  the  spouses  were  re- 
siding in  the  home  of  the  wife's  parents  in  a  foreign  country^  and  the 
husband  had  abandoned  her  and  eloped  with  a  concubine."  (Our 
italics) . 

'  In  that  case  there  was  no  matrimonial  domicil  from  which  the  com- 
plaining wife  had  elected  to  depart.  And  it  is  upon  such  an  elec- 
tion alone,  by  the  terms  of  the  Code,  that  the  judge  is  authorized  to 
make  the  assignment.     Id,  147. 

Defendant's  counsel  is  under  a  misapprehension  of  fact  in  making 
the  statement  that  the  court  awarded  alimony  in^Lauber  vs.  Mast, 
15  An.  593,  although  it  does  not  appear  that  a  domicil  had  been 
assigned  the  wife,  as  it  appears  that  the  court  predicated  its  opinion 
on  the  authority  of  Rowley  vs.  Rowley,  19  La.  667,  in  which  an 
assignment  of  a  domicil  had  been  made  on  the  wife's  application  as 
the  plaintiff. 

The  State  vs.  Judge,  22  An.  264,  only  decides  that  the  respondent 
had  jurisdiction  to  entertain  and  award  alimony  subsequent  to  judg- 
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ment  and  daring  the  pendency  of  a  saspenBiye  appeal,  for  the  reason 
that  the  plaintiff  had  made  application  therefor  in  her  original  peti- 
tion, and  it  had  been  inadvertently  overlooked  at  the  time  of  deci- 
sion. 

These  are  all  the  decisions  to  which  counsel  have  cited  us  as 
favoring  the  allowance  of  alimony,  in  the  absence  of  an  order  of  the 
judge  assigning  the  wife  a  domicll  pendente  lite,  and  we  are  confident 
they  do  not  support  that  contention. 

In  answer  to  the  contention  that  the  husband  owes  to  his  wife 
support  and  assistance,  and  <Ms  bound  to  furnish  her  with  whatever 
is  required  for  the  convenience  of  life,"  it  is  sufficient  to  say  that 
those  are  among  the  obligations  that  the  law  imposes  under  the  title 
of  "Husband  and  Wife."     R.  C.  0.  119,  120. 

But  they  are  not  actionable  during  the  existence  of  the  marriage, 
and  can  only  be  enforced  after  the  marriage  has  been  dissolved. 
They  are  treated  of  under  the  title  of  "  Separation  of  Property  "  and 
can  only  be  recovered  after  the  wife  has  obtained  a  divorce ;  for  the 
code  says: 

''If  the  wife  who  has  obtained  the  divorce  has  not  sufficient  means 
for  her  maintenance,  the  court  may  allow  her,  in  its  discretion,  out 
of  the  property  of  her  husband,  alimony  which  shall  not  exceed  one- 
third  of  his  income."     R.  C.  C.  160. 

It  is  evident  that  this  species  of  alimony — for  the  maintenance  of 
a  divorced  wife — is  an  incident  of  the  settlement  of  the  matrimonial 
community,  and  is  only  recoverable  after  a  decree  of  separation  has 
been  pronounced. 

Prior  to  the  passage  of  Act  No.  307  of  1855,  since  incorporated  in 
the  Revised  Code  of  1870  as  Art.  160,  no  allowance  of  such  alimony 
could  be  awarded  after  a  decree  of  divorce  had  been  rendered. 

But  the  alimony  we  have  under  consideration  is,  by  the  terms  of 
the  law,  for  the  wife's  maintenance  ''  during  the  suit  for  separation." 

It  was  of  this  kind  of  alimony  that  the  court  treated  in  Holbrook 
vs.  Holbrook,  32  An.  13,  and  of  which  they  said : 

''The  demand  for  alimony  by  the  wife  against  her  husband  is  an 
incident  of  the  suit  for  separation,  or  divorce — is  accessory  to  it,  and 
inseparable  from  it.  An  order  or  judgment  for  alimony  is  made 
pending  such  suit.  •  *  •  ♦  ♦ 

"  An  allowance  for  alimony  is  always  made  pendente  lite  and  is  not 
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conditioned  on  the  saceess  of  the  principal  demand.  LeBeaa  vs. 
Trndean,  1,  N.  S.  93;  Rowley  vs.  Rowley,  19  La.  567." 

That  decision  is  in  keeping  with  Heyob  vs.  Her  Husband,  18  An. 
41,  and  Moore  vs.  Moore,  18  An.  613,  and  they  are  bi  ttomed  on  C.  P. 
106,  which  declares  that  ^^  a  married  woman  can  not  sue  her  husband 
so  long  as  the  marriage  continues, '^  otherwise  than  in  the  excep- 
tional cases  mentioned  therein. 

Our  conclusion  is  that  the  defendant's  claim  is  of  the  latter  class, 
and  does  not  include  her  right  to  demand  assistance  and  support  for 
which  her  right  of  action  can  only  arise  subsequent  to  the  dissolution 
of  the  marriage.  And  restricting  the  issue  to  alimony  vel  non,  pert' 
dente  lite,  we  are  of  opinion  that  the  plaintifiF  can  not  be  compelled 
to  pay  this  allowance  if  the  record  discloses  that  no  domicil  has  been 
assigned  the  wife  pendente  lite,  as  the  evident  object  of  the  law  is  to 
provide  her  the  means  of  maintaining  a  separate  domicil  ''  during 
the  suit  for  separation,"  the  selection  of  which  the  suit  renders 
necessary. 

Inasmuch  as  the  defendant  confessedly  left  the  domicil  of  her 
husband  without  obtaining  from  the  judge  an  order  assigning  her  a 
domicil  pending  her  suit,  it  was  manifestly  impossible  for  her  to 
make  the  proof  required  of  her,  as  a  condition  precedent  to  her  re- 
covery of  alimony  against  the  plaintiff. 

It  is  of  no  consequence  that  the  plaintiff  did  not  urge  formal  ex- 
ception or  objection  on  this  score  in  limine;  the  phraseology  of  the 
statute  clearly  imposes  the  burden  of  proof  on  the  defendant  to 
establish  this  essential  ingredient  of  her  demand,  and  the  plaintiff 
had  a  perfect  right  to  rely  upon  her  failure  to  discharge  it,  as  a  sub- 
stantial defence,  to  the  effect  that  he  could  not  be  compelled  to  pay 
this  allowance  otherwise. 

On  the  state  of  the  controversy  thus  formulated,  we  think  the  de- 
fendant's reconventional  demand  for  alimony  should  6e  disallowed 
and  rejected. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  judgment  rejecting  the  plain- 
tiffs demand  for  divorce  be  and  the  same  is  affirmed ;  that  the  defend- 
ant's reconventional  demand  for  alimony  be  rejected  and  disallowed ; 
and  that  the  cause  be  remanded  to,  the  court  a  qua  for  the  purpose  of 
allowing  the  plaintiff  to  introduce  the  rejected  testimony  of  witnesses 
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offered  for  the  purpose  of  rebutting  the  defendant's  reconventional 
demand  for  separation,  in  keeping  with  the  views  herein  expressed, 
and  for  further  proceedings  according  to  law. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
and  appellee  be  taxed  with  the  costs  of  appeal,  and  that  all  other 
costs  await  the  final  judgment  in  the  cause. 


No.  11,306. 
^^'^I  Succession  of  William  Massey. 

113    099| 

^    J26  When  a  testator  directs  in  bis'will  that  his  iinmovable  property  be  sold  by  his  ex- 

fll8    765  ecutor,  an  order  of  sale  rendered  thereon  for  the  sale  of  the  property  is  valid. 

If  the  executor  dies  pending  the  proceedings  for  the  sale,  his  death  does  not  have 
the  effect  of  annulling  the  order  or  arresting  the  sale. 

It  is  Che  law  that  an  executor's  authority  is  confined  to  the  execution  of  the  will, 
and  ttiat  he  can  only  sell  property,  movables  first  and  thereafter  immovables, 
in  default  of  funds  to  pay  debts  and  legacies.  But  the  code.  Art.  1669,  makes  an 
exception  when  the  exeeutor  is  directed  to  sell  immovable  property  by  the 
will. 

The  rights  of  the  widow  in  community  and  the  heirs  of  age  are  fixed  at  the  testa- 
tor's death,  and  these  rights  are  personal  to  them.  If  they  make  no  objection 
to  the  sale  of  the  property  directed  by  the  will,  the  adjudicatee  has  no  cause  of 
complaint.  They  waive  their  personal  rights  by  making  no  opposition  to  the 
execution  of  the  will,  and  the  order  of  sale  by  the  court  is  a  complete  protec- 
tion of  the  adjudicatee's  title. 

The  adjudication  by  the  auctioneer  of  the  property  to  the  purchaser  is  a  complete 
title.  No  other  is  necessary  and  essential  to  vest  title  in  the  adjudicatee.  The 
auctioneer  who  made  the  sale  can  make  the  deed  and  receive  the  price  If  no 
opposition  is  made  by  the  executor,  or  in  his  absence. 

The  fact  that  there  is  no  one  to  receive  the  price  can  not  annul  the  adjudication. 
The  purchaser  can  retain  the  price  until  some  one  is  authorized  to  demand  ft 
or  he  can  relieve  himself  of  responsibility  by  depositing  same  in  court. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King,  J. 

Ouy  M,  Homor  for  the  Appellees : 

W^hen  a  testator  directs  his  executor  in  his  will  to  sell  all  his  property,  an  order  of 
sale  obtained  by  the  executor  In  order  to  carry  out  the  wishes  of  the  testator  is 
valid.    C.C.1669. 

"  When  the  highest  price  offered  has  been  cried  long  enough  to  make  It  probable 
that  no  higher  will  be  offered,  he  who  has  made  the  offer  is  publicly  declared 
to  be  the  purchaser,  and  the  thing  sold  Is  adjudicated  to  him."  C.  C.  2607. 
"  This  adjudication  Is  the  completion  of  the  sale ;  the  purchaser  becomes  owner 
of  the  article  adjudged,  and  the  contract  Is  from  that  time  subjected  to  the  same 
rules  which  govern  the  ordinary  contract  of  sale."  C.  C.  ?608;  Lane  vs.  Cameron, 
36  An.  773. 
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'  When  aD  auctioneer,  who  has  been  appointed  to  make  a  judicial  sale,  has  made 
the  adjudication  and  executed  his  proces  verbal  of  sale,  and  has  died  before 
passing  the  act  of  sale,  the  court  may  appoint  a  new  auctioneer  to  take  his, 
place."    Covas  vs.  Berthoulin,  45  An.  160. 

Therefore  an  auctioneer  directed  to  make  a  judicial  sale  has  the  power  to  sign 
the  act  of  sale  in  accordance  with  the  adjudication  made  by  him. 

*  The  adjudication  made  and  recorded  by  the  sheriff,  auctioneer  or  representative 
of  the  succession.  Is  a  complete  title  to  the  purchaser,  and  need  not  be  followed 
by  an  act  passed  before  a  notary."  0.  C.  2623 ;  Bcrthoud's  Heirs  vs.  Unruh,  9  La. 
ISO;  Xesom  vs.  Weiss  et  al.,  34  An.  1009,  and  authorities  there  cited. 


Broume  <fc  Choate  contra : 

Any  clause  in  a  will,  extending  an  executor's  powers  beyond  those  conferred 
by  law,  is  considered  not  written.  C.  C.  1652,  63,  59,  61;  Percy  vs.  Provan,  15 
La.  R.,  page  69 

The  functions  of  an  executor  do  not  cxtead  beyond  the  execution  of  the  will, 
embracing  the  payment  of  legacies,  if  any  are  left  by  the  will,  and  the  pay- 
ment of  the  debts  of  the  testator,  and  those  of  his  estate.  For  these  purposes 
he  can  procure  an  order  of  sale  and  have  sufficient  property  sold  to  satisfy  the 
legacies  and  debts.  He  has  no  power  to  obtain  an  order  of  sale  for  the  purpose 
of  making  a  partition  of  the  estate  between  the  heirs.  Succession  of  Dumes- 
tre,4  So.  Rep  ,  page  329.  And  it  follows  that  a  probate  court  has  no  power  to 
grant  an  order  of  sale  upon  the  application  of  an  executor  to  partition  an  es- 
tate between  the  heirs. 


The  opinion  of  the  court  was  delivered  by 

MgEnbry,  J.  Wm.  Massey  died  in  the  city  of  Philadelphia  in 
1891.  Joseph  P.  Hornor,  of  the  city  of  New  Orleans,  was  appointed 
by  the  last  will  and  testament  of  the  deceased,  executor  in  Louisiana. 
The  testator  owned  considerable  immovable  property  in  the  city  of 
New  Orleans. 

In  the  will  he  directed  the  Louisiana  executor  ^^to  sell  all  the  prop- 
erty of  the  deceased  within  the  State  of  Louisiana  under  the  orders 
of  the  Court  of  Probate  and  advice  of  my  Pennsylvania  executors, 
and  after  payment  of  all  my  debts,  if  any,  to  remit  the  proceeds  to 
the  executors  of  my  estate  in  Pennsylvania,  my  domicil." 

Joseph  P.  Hornor,  the  Louisiana  executor,  presented  to  the  proper 
court  having  jurisdiction,  a  petition  in  which  he  alleged  that  the  de- 
ceased by  last  will  dated  26th  April,  1881,  directed  him  to  sell  the 
property  of  the  deceased  in  this  State  under  the  orders  of  court,  and 
the  advice  of  the  Pennsylvania  executors,  and  to  remit  the  proceeds 
to  the  executors  in  Pennsylvania,  and  that  he  was  advised  to  sell  the 
real  estate  at  public  auction.  The  order  was  granted  as  prayed  for, 
and  an  order  issued  to  W.  0.  H.  Robinson,  an  auctioneer,  direct- 
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ing  him  to  make  the  sale,  after  legal  delays  and  advertisement,  and 
upon  the  terms  and  conditions  as  prayed  for  by  the  executor.  The 
sale  was  advertised  to  take  place  on  1st  Pebruary,  1893.  Before 
the  day  of  sale  arrived  the  Louisiana  executor,  Homor,  died.  The 
auctioneer  proceeded  with  the  advertisement  and  sale,  and  on  the 
day  of  sale  adjudicated  a  certain  piece  of  real  estate,  situated  in  the 
city  of  New  Orleans,  in  the  square  bounded  by  Magazine,  Lafayette, 
Common  and  Girod  streets,  to  the  commercial  firm  of  W.  H. 
Mathews  &  Bro.,  for  the  price  of  $21,000.  The  auctioneer  made  a 
tender  of  title  to  said  firm  of  an  act  of  sale  signed  by  him,  and  made 
a  demand  on  them  for  the  price  of  the  adjudication.  They  refused 
to  comply  with  their  bid.  A  rule  was  then  taken  by  the  auctioneer 
and  the  heirs  of  deceased  on  Mathews  &  Bro.,  the  adjudicatees,  to 
show  cause  why  they  should  not  accept  the  title  tendered  and  pay 
the  purchase  price. 

The  defendant  in  rule  answered  by  attacking  the  validity  of  the 
proceedings  provoked  by  the  executor  upon  the  following  grounds : 

1.  Because  the  said  property  was  sold  without  authority  in  law,  or 
in  fact,  and  the  proceedings  looking  to  the  sale  of  said  property  are 
wholly  unwarranted  in  law,  and  they  are  nail  and  void  on  their  face. 

2.  Bepause  the  District  Court  was  without  authority  or  power  to 
issue  the  order  of  sale  herein  for  the  sale  of  said  property. 

8.  Because  there  is  no  one  at  present  qualified  to  receive  the  pur- 
chase price  herein  and  grant  a  valid  discharge  therefor,  and  make  to 
these  respondents  a  formal  and  valid  title  to  said  property. 

4.  Because  the  said  proceedings  are  in  effect  partition  proceedings 
and  the  proper  parties,  the  widow  and  heirs,  have  not  been  brought 
into  court,  and  they  are  not  bound  thereby. 

5.  Because  the  said  proceedings  are  otherwise  defective,  illegal 
and  not  binding  on  the  heirs  of  the  deceased. 

The  rule  was  made  alsolute,  and  W.  H.  Mathews  &  Bro.  were  or- 
dered to  accept  title  and  pay  the  price  of  the  adjudication.  They 
appealed  from  the  judgment. 

The  first  and  second  grounds  are  based  on  the  well  established 
principle  that  the  executor  was  without  power  to  enlarge  the  duties 
imposed  upon  him  by  the  laws  of  this  State,  and  that  he  could  only 
sell  enough  property  to  pay  debts  and  legacies  and  that  the  record 
shows  that  the  estate  owed  no  debts  and  there  were  no  legacies  to 
be  paid.  And  he  relies  upon  Articles  1669,  1660.  1668,  0.  C,  and 
Percy  vs.  Provan,  15  La.  69,  and  Succession  of  Dumestre,  40  An.  671. 
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Art.  1660  says:  ^^Bat  if  the  executor  testamentary  be  merely  ap- 
pointed testamentary  ezecator  without  any  other  power  his  functions 
are  confined  to  see  to  the  execution  of  the  legacies  contained  in  the 
will,  and  to  cause  the  inventory  and  other  conservatory  acts  of  the 
property  of  the  sdccession  to  be  made."  • 

In  default  of  funds  to  discharge  debts  and  legacies  of  sums  of 
money  he  can  sell,  on  the  order  of  court,  the  movables,  and  if  they 
are  insufficient  the  immovables  to  a  pufflcient  amount  to  satisfy  said 
debts  and  legacies.     Art.  1668. 

Art.  1669  says:  '*  Except  in  the  cases  provided  for  in  the  preced- 
ing article  (1668)  the  executor  can  not  cause  the  immovables  to  be 
sold  unless  he  is  authorized  by  the  will  to  do  so." 

The  executor  is  bound  to  see  that  the  will  is  faithfully  executed. 
C.  C,  Art.  1672. 

Article  1669  authorizes  the  immovables  to  be  sold  if  so  directed  by 
the  will. 

The  testator  in  the  will  expressly  directed  that  the  property  in 
Louisiana  should  be  sold  and  the  proceeds  remitted  to  the  executors 
in  Pennsylvania.  The  sale  of  the  immovables  in  Louisiana  was  to  be 
made  on  the  advice  of  the  executors  in  Pennsylvania.  This  disposi- 
tion of  thb  will  evidently  intended  that  the  executors  in  Penn- 
sylvania should  be  the  judges  of  the  proper  time  for  the  sale.  They 
directed  it,  and  the  condition  became,  absolute,  and  it  then  became 
the  duty  of  the  Louisiana  executor  to  apply  to  the  proper  court  for 
the  requisite  order  to  sell. 

The  right  of  the  widow  in  community  on  the  property,  her  owner- 
ship of  one-half  and  usufruct  on  the  other,  could  not  be  controlled 
by  the  dispositions  in  the  will.  And  the  same  may  be  said  of  the 
rights  of  the  heirs  on  the  property,  which  were  fixed  at  the  testator's 
death.     Succession  of  Smith,  9  An.  107. 

The  widow  and  the  heirs  assert  no  rights  on  the  property — we  are 
not  informed  by  the  record  that  they  have  done  so. 

At  any  rat'C  they  must  assert  them  before  the  final  executiob  of 
the  testament.  In  the  instant  case  in  the  rule  they  demand  the 
execution  of  the  will. 

The  matter  is  personal  to  them,  and  if  they  waive  their  rights  by 
not  opposing  the  execution  of  the  will  it  does  not  concern  the  ad- 
judicatee  of  the  property.     There  are  no  minor  heirs'  rights  at  issue. 

The  testator  ordered  the  sale  of  his  property,  the  proceeds  to  be 
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remitted  to  the  executors  of  his  domicil.  The  will  is  executed,  the 
property  sold  and  proceeds  remitted  to  the  executors  at  the  testator's 
domicil.  Now  in  what  manner,  after  the  sale  of  the  property,  can 
the  heirs  or  widow  attack  the  sale  made  of  the  property  by  a  court 
of  competent  jurisdiction?  They  have  acquiesced  in  it  by  making 
no  opposition  to  the  execution  of  the  will.  The  fact  that  the  code 
authorizes  the  testamentary  executor  to  sell  immovable  property,  if 
directed  by  the  will  to  do  so,  is  a  protection  to  the  adjudicatee  in  the 
absence  of  any  proceedings  by  the  heirs  or  widow  in  community  to 
prevent  the  sale. 

The  authority  of  the  executor  to  sell  was  derived  from  the  will. 
The  will  was  probated  and  ordered  executed.  The  order  of  the 
court  ordermg  the  sale  of  the  property  is  a  protection  to  the  adjudi- 
catee. 

There  is  nothing  in  the  record  behind  the  order  to  put  the  adjudi- 
catee upon  inquiry.  In  the  absence  of  any  opposition  to  the  final 
execution  of  the  will,  the  order  to  sell  stands  alone  a  complete  and 
perfect  shield  for  the  purchaser  under  the  order. 

On  the  third  ground,  alleged  by  defendants  in  rule,  that  there  is 
no  one  at  present  qualified  to  receive  the  purchase  price  and  grant 
a  valid  discharge  therefor  and  make  to  defendants  a  valid  title  to 
said  property,  it  is  sufficient  to  say  that  the  death  of  the  executor 
before  the  sale  could  not  have  the  effect  of  revoking  the  order  of 
court.  The  property  was  directly  under  the  administration  of  the 
court,  under  the  order,  and  it  Could  compel  the  final  execution  of 
the  order.  The  court  had  appointed  the  auctioneer  to  make  the 
sale  and  the  announcement  or  advertisement  of  the  same  had  been 
made  to  take  place  on  a  certain  day.  There  was  no  reason  why  the 
death  of  the  executor  should  arrest  the  execution  of  the  order. 
Having  provoked  the  order  as  required  by  the  will,  his  active  par- 
ticipation was  no  longer  necessary  for  its  final  execution. 

The  adjudication  of  the  property  to  the  defendants  was  in  itself 
a  perfect  title.  There  was  no  necessity  for  any  other.  C.  0. 
2607,  2608,  2623;  Lane  vs.  Cameron,  86  An.  773;  Dabadie  vs. 
Poydras,  3  An.  163;  Heirs  of  Nesom  vs.  Weis,  34  An.  1009;  Wash- 
bum  vs.  Green,  13  An.  332 ;  Desobry  vs.  Carmena,  9  An.  180 ;  Babin 
vs.  Winchester,  7  La.  468;  Faulk  vs.  Pinnell,  6  R.  26;  Lafiton  vs. 
Doiron,  12  An.  164;  Code  of  Practice,  690;  Interdiction  of  Onorato, 
46  An.  ante,,  p.  73,  recently  decided. 


NEW  ORLEANS,  JANUARY,  1894.  131 

state  vs.  Eckenclorf. 


There  being  no  one  to  whom  he  could  pay  the  price  could  not 
defeat  the  sale.  The  purchaser  could  retain  it  until  demanded  by 
proper  party,  or  he  could  have  relieved  himself  of  responsibility  by 
depositing  same  in  court. 

The  auctioneer  Robinson  had  the  undoubted  right  to  make  a  deed 
to  the  property  and  to  receive  the  price,  as  he  had  been  authorized 
by  the  court  to  make  the  sale. 

In  Covas  vs.  Bertoulin,  45  An.,  p.  160,  we  decided  that  where  the 
auctioneer  who  made  the  sale  died,  the  court  could  appoint  another 
auctioneer  to  make  the  deed.  It  is  self-evident,  then,  that  the 
auctioneer  who  is  living  has  the  right  to  sign  the  act  of  sale. 

On  the  fourth  ground,  that  the  proceedings  were,  in  effect,  par- 
tition proceedings,  and  the  widow  and  heirs  were  not  parties,  and  the 
act  therefore  null  and  void,  it  is  evident  that  the  sale  was  not  made 
to  effect  a  partition  between  co- proprietors,  but  to  reduce  to  cash 
the  testator's  property  in  Louisiana  under  the  provisions  of  the  will. 

The  sale  may  be  a  preliminary  step  to  a  final  partition  in  Pennsyl- 
vania among  the  heirs  of  the  deceased.  This  may  have  been  the 
reason  for  the  disposition  in  the  will  for  the  sale  of  the  immovable 
property  in  Louisiana.  But  these  are  subsequent  matters  that  do 
not  concern  the  defendants.  Dees  vs.  Tildon,  2  An.  412 ;  Kohn  vs. 
Marsh,  3  Rob.  48. 

Judgment  afSrmed. 

Mr.  Justice  Parlange  takes  no  part  in  the  decision  of  this  case. 
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State  op  Louisiana  vs.  J.  Eckendorp.  ^^  ^^ 


A  person  engaged  In  the  trade,  business  or  calling  of  baking  bread,  in  which  he;||Q     ^ 

exclusively  deals,  is  not  a  manufacturer  in  the  sense  of  Art.  206  of  the  Const!-'     

tution,  and  is  not  entitled  to  constitutional  immunity  from  the  payment  of  a 
license  tax. 

APPEAL  from  the  Second  Oity  Court  of  New  Orleans. 
Morel^  J, 

E,  H,  McCaleh  Jr.,  and  John  St.  Paul  for  Plaintiff  and  Appellant. 

Defendant  unrepresented. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  proceeding  by  rale,  taken  on  the  part  of 
the  tax  collector  of  the  second  district  of  the  City  of  New  Orleans 
against  the  defendant,  to  compel  him  to  show  cause  why  he  should 
not  pay  a  license  of  $50  to  the  State  for  the  privilege  of  conducting 
the  business  of  a  bakery,  or  retail  dealer,  the  gross  receipts  of  which 
exceed  the  sum  of  $5000  annually ;  and  also  for  interest  at  the  rate 
of  2  per  cent,  per  month  from  and  after  the  1st  of  March,  1893 ;  and 
5  per  cent,  attorney's  fees. 

The  respondent  appeared  and  answered  that  he  was  a  manufact- 
urer and  a  mechanic,  dealing  exclusively  in  his  own  wares,  and  is 
therefore  exempt  from  the  payment  of  a  license  under  Art.  206  of 
the  Constitution. 

The  evidence  is  that  the  respondent  is  a  baker  and  sells  only  the 
bread  of  his  own  bake.  That  bread  is  made  from  flour,  the  dough 
being  prepared  from  yeast  and  salt  and  required  ao  experienced 
hand  to  bake  it  properly. 

In  the  court  below  there  was  judgment  in  favor  of  the  defendant, 
sustaining  his  exemption  from  paying  license  as  a  manufacturer  of 
bread,  and  the  plaintiff  has  appealed. 

It  is  difficult  for  us  to  perceive  the  ground  for  such  a  contention  as 
that  of  the  respondent,  or  the  opinion  of  the  judge  a  quo. 

The  Constitution  declares  that  '*all  persons  *  *  pursuing  any 
trade,  profession,  business  or  calling,  may  be  rendered  liable  to  such 
tax,"  except  *' those  engaged  in  mechanical  pursuits"  "  *  and 
^^manufacturers  other  than  those  of  distilled,  alcoholic  or  malt 
liquors."     Art.  206. 

Is  the  defendant  in  rule  entitled  to  exemption  on  the  ground  that 
he  is  a  manufacturer  of  bread? 

The  general  rule,  one  always  observed  by  courts  of  justice  in  con- 
struing exemptions  of  persons  or  property  from  taxation,  is  that  the 
party  claiming  the  benefit  of  such  exemption  must  bring  himself 
within  its  plain  and  evident  intendment,  otherwise  his  liability  to 
the  license  or  tax  will  be  maintained  and  enforced. 

In  City  vs.  Mannessier,  32  An.  1075,  we  said  that  "we  can  not 
assent  to  the  proposition  that  a  person  making  and  selling  ice 
cream  is  a  manufacturer  in  the  sense  of  the  law,  or  in  any  other 
sense  of  the  word." 

The  process  of  making  and  baking  bread  can  not  be  possibly  dis- 
tinguished from  that  of  making  ice  cream. 
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For  the  purpose  of  f ally  illustrating  our  views  in  this  respect,  the 
oases  of  City  vs.  LeBlanc,  35  An.  747;  City  vs.  Ernst,  34  An.  597; 
and  State  vs.  Dupre,  42  An.  561,  may  be  considered. 

The  principles  of  the  Mannessier  case  were  examined  and  approved 
in  the  case  of  City  vs.  New  Orleans  Coffee  Company,  Limited,  46 
An.  ante.,  p.  87, 

The  judgment  appealed  from  should  be  reversed  and  the  plaintiff's 
rule  made  absolute. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  further  ordered 
and  decreed  that  the  plaintiff's  rule  be  made  absolute  at  the  cost  of 
respondent  in  both  courts. 


1  46  1447 
46    l3Sl 


State  ex  bel.  D.  George  Humphreys  et  al.  vs.  G.  A.  Richard-  ^  ^ 

SON  ET  ALS.  .  .  ^  ^ 

Where  the  issue  in  a  case  is  not  the  right  of  ownership  of  specific  property,  but  of  ^ -g 

the  possession  thereof,  it  is  the  value  of  the  latter  right  which  determines  the  104   (^47 
Jurisdiction  on  appeal  of  the  Supreme  Court. 

A  PPLICATION  for  CertioraH. 


Wade  R.  Young  for  the  Relator. 


John  B,  Stone  and  W.  M,  Murphy  for  the  Respondents : 

Relators  voluntarily  submitted  to  the  jurisdiction  of  the  Court  of  Appeals  and 
made  no  exception  thereto;  this  court  will  refuse  to  inquire  into  the  question 
of  Jurisdiction  of  the  Court  of  Appeals,  where  relators  have  not  first  excepted 
thereto  without  avai].  State  ex  rel.  Steele,  88  An.  669;  0.  P.  847;  10  Rob.  169;  '29 
An.  806;  37  An.  845;  C.  P.  846,  849;  State  ex  rel.  vs.  Shakespeare,  40  An.  608,  in 
which  the  court  held:  **  The  cases  m  which  this  has  been  held  are  so  numerous 
that  it  would  be  cumbersome  to  enumerate  them  all."  Citing  29  An.  306;  37  An. 
846;  38  An.  569,  920. 

In  a  suit  where  the  plaintiff  claims  a  certain  amount  or  a  thing  of  a  certain 
value,  and  the  defendant  in  his  answer  admits  owing  or  confesses  judgment  for 
a  part  of  the  thing  or  amount  claimed  the  amount  in  dispute  will  be  the  differ- 
ence between  the  sum  or  value  claimed,  and  the  sum  or  value  admitted  or  con- 
fessed, or  disclaimed.    32  An.  930;  33  An.  1089;  35  An.  346;  26  An.  291. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.   Relators  aver  that  they  own  and  possess  a  certain 
cotton  plantation  described  in  their  petition,  known  as  the  Dalkeith 
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plantation,  situated  in  Madison  parish,  and  that  G.  A.  Richardson 
owned  and  possessed  the  Maryland  plantation  which  adjoined  the 
same.  That  in  June,  1892,  having  reason  to  believe  that  Richardson 
had  trespassed  and  taken  possession  of  a  part  of  the  lands  of  the 
Dalkeith  plantation  and  was  cultivating  the  same,  they  instituted  an 
action  of  boundary  against  him  in  the  District  Court  of  Madison  to 
have  the  limits  of  their  respective  plantations  fixed.  That  defend- 
ant, though  cited,  allowed  said  action  to  go  by  default,  and  in  a  sur- 
vey made  under  the  order  of  the  court,  about  October,  1892,  it  was 
shown  that  he  had  trespassed  and  taken  possession  of  a  certain  part 
of  the  lands  of  said  Dalkeith  plantation.  That  though  notified  by 
said  survey  that  he  had  trespassed  on  the  lands  of  relators,  and  was 
not  within  the  limits  of  the  Maryland  plantation  as  described  in  his 
deed,  he  retained  the  possession  of  said  lands  and  refused  to  surrender 
the  possession  of  the  same  to  relators,  falsely  pretending  that  he  and 
his  authors  had  acquired  said  lands  by  the  prescription  of  thirty 
years.  That  relators  were  thus  forced  to  institute  a  petitory  action 
against  him  to  be  recognized  as  owners  and  put  in  possession  of  said 
land,  and  about  December,  1892,  filed  their  petition  in  which  they 
claimed  the  ownership  and  possession  of  said  lands  of  the  value  of 
twenty -five  hundred  dollars,  and  revenues  for  the  year  1892  to  the 
amount  of  about  two  hundred  and  fifty  dollars.  That  said  petition 
was  duly  filed  and  served  and  defendant  was  cited  to  answer,  and  the 
testimony  of  John  Balfour,  the  husband  of  one  of  the  authors  of  his 
title,  taken  in  pursuance  of  a  commission  as  to  the  character  of  the 
possession  of  the  defendant  and  his  authors  of  said  lands.  That  it 
was  disclosed  by  the  testimony  of  said  Balfour  that  the  possession  of 
his  said  wife  had  been  permissive  and  with  the  consent  and  knowledge 
of  the  owners  of  the  Dalkeith  plantation,  and  that  there  was  no 
adverse  possession  to  serve  as  a  foundation  for  the  prescription  of 
thirty  years  set  up  by  defendant. 

That  the  defendant,  upon  the  publication  of  that  testimony,  aban- 
doned his  claim  to  the  ownership  of  said  lands  and  filed  an  answer 
to  the  petition  at  the  January  term,  1893,  in  which  he  disclaimed 
title  to  said  lands  but  claimed  to  have  been  a  possessor  in  good  faith 
and  not  liable  to  account  for  revenues,  and  reconvened  for  compen- 
sation for  improvements  and  ameliorations. 

That  the  action  was  consolidated  with  the  action  of  boundary 
standing  on  default,  and,  after  trial  had  and  evidence  adduced,  the 
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district  judge  rendered  judgment  homologating  the  report  of  the  sur- 
veyor, fixing  the  limits  between  the  respective  plantations,  recog- 
nizing the  plaintiff  as  the  owner  of  the  lands  in  controversy  and 
entitled  to  the  possession  thereof,  and  condemning  defendant  as  a 
possessor  in  bad  faith  to  account  for  the  revenues  for  the  year  1892 
to  the   amount  of  about  $260,  and  to  remove,    (as  elected  by  the 
plaintiff) ,  the  building  erected  by  him  on  the]lands,  anrl  rejected  his 
claim  for  ameliorations,  inseparable  in  their  nature  from  the  soil,* 
and  condemned  him  to  pay  all  the  costs  of  both  suits.     That  defend- 
ant took  a  suspensive  appeal  from  said  judgment,  returnable  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  at  its  October  term, 
1893,  and  counsel  for  petitioners  having  through  error  believed  the 
appeal  to  be  within  the  jurisdiction  of  said  court,  and  said  court 
having  inadvertently  overlooked  the  fact  that  the  appeal  could  only 
be  taken  to  the  Supreme  Court,  assumed  jurisdiction  and  reversed 
the  judgment  of  the  District  Court,  found  defendant  to  have  been  a 
possessor  in  good  faith  and  not  liable  for  revenues,  and  condemned 
plaintiffs  to  pay  him  one  hundred  and  fifty  dollars  for  the  building 
erected  by  him  on  the  land,  and  to  pay  one -ha  If  the  costs  of  the 
action  of  boundary.     That  a  petition  for>ehearing  was  filed  and  the 
rehearing  denied,  and  said  judgment  and  decree  have  become  final, 
and  the  term  adjourned.     That  they  have  been  advised  since  the 
adjournment  of  said  court  that  its  judgment  and  decree  reversing 
the  judgpDaent  of  the  District  Court  is  absolutely  null  and  void  aad 
of  no  effect  for  want  of  jurisdiction  ratione  materisBj  and  that  the 
judgment  of  the  District  Court,  so  attempted  to  be  reversed,  is  still 
of  full  force  and  effect  until  reversed  by  the  Supreme  Court.     That 
they  have  been  advised  that  the  Supreme  Court,  under  Articles  864 
and  866  of  the  Code  of  Practice,  has  denied  the  writ  of  certiorari  to 
the  courts  of  original  jurisdiction  unless  there  has  been  an  excep- 
tion or  some  form  of  objection  to  the  jurisdiction  of  the  court  pre- 
sented, and  acted  on  by  said  court,  but  they  have  also  been  advised 
that  it  has  uniformly  held  that  neither  consent  nor  neglect  of  par- 
ties can  absolve  the  court  from  their  duty  to  obey  the  Constitution. 
That  the    judgment  of    a  court  which    lacks    jurisdiction   ratione 
materise  is  an  absolute  nullity  which  can  not  be  sanctioned  by  the 
ignorance  of  parties  or  neglect  to  object  to  the  jurisdiction,  nor  by 
the  error  or  inadvertence  of  the  judge  in  usurping  jurisdiction,  and 
that  as  the  District  Court  is  without  jurisdiction  to  entertain  a  de- 
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mand  for  the  nullity  of  the  judgment  of  the  Circuit  Court  of  Appeals, 
relators  can  only  have  relief  by  the  writ  of  certiorari  from  the 
Supreme  Court. 

That  if  the  failure  of  their  counsel  to  object  to  the  jurisdiction  of 
the  Court  of  Appeals  was  to  sanction  the  proceedings  complained  of, 
such  sanction  was  given  in  error  and  ought  not  to  deprive  relators 
of  their  constitutional  right  to  have  the  judgment  of  the  District 
Court  reviewed  by  the  Supreme  Court,  and  by  that  court  only.  In 
view  of  the  premises  relators  prayed  for  a  writ  of  certiorari,  directed 
to  the  judges  of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
commanding  them  to  send  up  a  copy  of  the  proceedings  in  the  suit  of 
D.  George  Humphreys  et  al.  vs.  G.  A.  Richardson,  to  the  end  that 
their  validity  may  be  ascertained  and  that  the  execution  of  the  judg- 
ment of  the  Court  of  Appeals  against  relators  be  arrested  by  enjoin- 
ing G.  A.  Richardson  from  proceeding  further  until  the  validity  of  the 
proceedings  has  been  pronounced  upon,  and  that  the  Supreme  Court 
would  avoid  the  proceedings  in  said  suit  in  the  Circuit  Court  of  Ap- 
peals and  direct  the  judges  of  said  court  to  dismiss  the  appeal  in  said 
suit  for  want  of  jurisdiction  ratione  materia. 

An  alternative  writ  having  been  issued  E.  C.  Montgomery,  one  of 
the  ludges  of  the  Court  of  Appeals,  filed  an  answer,  accompanied  by 
a  certified  copy  of  the  record  of  the  proceedings  referred  to. 

The  answer  declares  that  the  Circuit  Court  was  vested  with  and 
properly  exercised  jurisdiction  of  said  appeal  for  the  reason  that  the 
amount  in  dispute,  as  shown  by  the  pleadings,  was  less  than  two 
thousand  dollars  (Articles  81  and  95  of  the  Constitution) .  That  the 
boundary  suit  and  the  petitory  action  in  the  District  Court  alluded  to, 
were  there  consolidated  after  the  answer  in  the  petitory  action  was 
filed,  and  one  judgment  was  rendered  in  the  consolidated  cases,  and 
from  this  judgment  G.  A.  Richardson  (defendant  therein)  appealed 
to  the  Second  Circuit  Court.  That  on  October  23,  1893,  the  plaintiff 
(relator  herein)  filed  an  answer  to  this  appeal,  praying  an  amend- 
ment and  affirmance  of  the  judgment  appealed  from.  That  no  plea 
to  the  jurisdiction  of  the  Circuit  Court  was  filed. 

That  after  judgment  was  rendered  by  the  Circuit  Court  the  plain- 
tiff applied  for  a  rehearing,  but  did  not  question  the  jurisdiction  of 
the  Circuit  Court. 

That  in  the  boundary  suit  (suit  No.  993)  plaintiffs  alleged  their  in- 
terest in  fixing  the  boundaries  to  be  one  thousand  dollars.  That 
defendant  filed  no  answer  in  that  suit. 
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That  the  petitory  action  (sait  No.  1025)  was  for  lands  claimed  to 
be  worth  twenty -five  hundred  dollars  and  one  year's  revenue,  three 
hundred  and  fifty  ^  dollars.  That  the  answer  in  that  suit  admitted 
plaintiff's  ownership  and  right  to  the  land,  and  admitted  that  defen- 
dant had  possession  of  and  cultivated,  in  1892,  twenty -five  acres  of 
the  land  claimed,  and  that  believing  the  land  to  be  a  part  of  the 
Maryland  plantation  and  his  property  he  had  made  valuable  improve- 
ments on  it,  and  claimed  three  hundred  and  twenty -five  dollars  for 
improvements.  That  the  fact  that  Jand  alleged  to  be  worth  twenty - 
five  hundred  dollars  was  claimed  in  that  suit  was  apparent,  but  that 
it  was  equally  apparent  that  defendant  admitted  plaintiffs'  owner- 
ship, and  the  only  amount  in  dispute  was  plaintiff's  claim  for  revenues, 
three  hundred  and  fifty  dollars,  and  defendant's  claim  for  improve- 
ments, three  hundred  and  twenty- five  dollars,  and  that  on  the 
authority  of  repeated  decisions  the  Circuit  Court  entertained  juris- 
diction of  the  appeal  for  the  reason  that  the  amount  actually  in  dis- 
pute was  less  than  two  thousand  dollars. 

The  initial  proceeding  in  the  District  Court  was  one  of  boundary 
between  the  relators  and  G.  A.  Richardson,  in  which  they  declared 
that  their  interest  in  fixing  the  boundaries  was  one  thousand  dollars. 
This  was  followed  some  time  after  by  what  is  referred  to  as  a  peti- 
tory action,  which,  on  subsequent  motion  of  the  plaintiffs,  was  con- 
solidated with  the  boundary  suit  and  the  two  tried  together  and  dis- 
posed of  by  a  single  judgment.  The  defendant  filed  his  answer  after 
the  consolidation.  As  the  pleadings  in  the  second  case,  so  far  as 
they  have  a  bearing  on  the  question  before  us,  are  short,  we  think 
that  by  transcribing  them  we  will  more  clearly  than  in  any  other 
way  show  its  character  and  the  legal  situation  of  the  parties. 

In  their  petition  in  the  second  proceeding  relators  say  *'  they  are 
the  plaintiffs  to  the  suit  now  pending  on  the  docket  entitled  D. 
George  Humphreys  et  al.  vs.  G.  A.  Richardson,  in  which  they  de- 
manded a  fixing  of  the  bounds  between  the  Dalkeith  plantation  of 
petitioners  and  the  Maryland  and  Hermion  plantations  of  Richard- 
son. That  the  report  of  the  surveyor,  which  has  been  returned, 
has  disclosed  that  Richardson  has  possession  or  claims  to  have  pos- 
session of  a  part  of  the  land  within  the  limits  of  the  Dalkeith  plan- 
tation, being  parts  of  the  N.  W.  quarter  and  the  S.  E.  quarter  of 
Section  — ,  in  T.  16,  R.  13  E.,  lying  south  of  the  lake  and  slough 
running  through  said  quarter  sections  and  between  said  lake  and 
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Blough  and  the  Maryland  plantation,  of  the  value  of  two  thousand 
five  hundred  dollars ;  that  Richardson  does  not  oppose  the  homologa- 
tion of  the  report  of  the  surveyor,  but  asserts  title  to  said  land  and 
refuses  to  surrender  possession  to  petitioners,  and  is  receiving  the 
rents,  of  the  value  of  three  hundred  and  fifty  dollars  per  year; 
wherefore  they  pray  that  said  Richardson  be  cited  to  answer  this 
demand  and  to  disclaim  the  possession  so  asserted,  or  to  disclose  the 
title  by  which  he  claims  the  lands,  and  that  petitioners  be  recognized 
as  the  owners  thereof  and  put  into  possession  and  recover  the  rents, 
of  the  value  of  three  hundred  and  fifty  dollars  per  year,  from  Janu- 
ary 1,  1892,  and  for  general  relief  and  costs.  That  petition  was 
filed  January  6,  1893. 

On  the  24th  January,  1893,  defendant  filed  his  answer,  which  was 
as  follows: 

'^Now  comes  G.  A.  Richardson,  defendant  herein,  and  for  answer 
disclaims  that  he  is  the  owner  or  possessor  of  the  land  sued  for  ex- 
cept about  twenty -five  acres  of  land  in  the  N.  W.  quarter  of  Section 
(1)  one,  which  he  cultivated  by  leasing  out  during  the  year  1892, 
believing  at  the  time  that  it  formed  a  part  of  the  Maryland  planta- 
tion, owned  by  respondent,  which  it  adjoined.  That  when  respondent 
became  the  purchaser  of  said  Maryland  plantation  he  believed  that 
said  twenty- five  acres  belonged  to  and  formed  a  part  of  said  plan- 
tation, but  has  recently  discovered  that  he  was  in  error  in  so  believ- 
ing. That  in  good  faith  believing  that  he  was  the  owner  of  said 
twenty -five  acres  he  has  placed  thereon  one  house  at  a  cost  of  $176, 
which  has  benefited  said  land  and  enhanced  its  value  to  said  extent, 
and  is  worth  said  sum.  That  said^  twenty -five  acres  of  land  was 
grown  up  with  bushes  and  undergrowth  so  that  respondent  had  to 
clear  up  same  at  a  cost  of  $150  before  he  was  able  to  cultivate  same 
in  1892,  which  cutting  has  benefited  the  land  and  enhanced  its  value 
to  said  extent,  and  that  the  condition  of  said  land,  by  reason  of  hav- 
ing been  so  recently  cleared,  in  1892,  was  such  that  respondent  was 
able  to  rent  same  for  only  a  nominal  rent,  realizing  much  less  there- 
for than  it  cost  him  to  put  it  in  a  state  of  cultivation.  Respondent 
prays  that  plaintiffs'  demand  for  revenues  be  rejected  and  that  he 
have  judgment  in  reconvention  against  them  for  the  value  of  said 
house,  or  permitting  him  to  remove  same,  and  for  judgment  for  the 
sum  of  one  hundred  and  fifty  dollars,  cost  and  value  of  clearing  said 
land,  being  the  amount  of  its  enhanced  value,  and  for  costs  and  fall 
and  equitable  relief." 
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On  18th  April,  1898,  plaintiffs  filed  in  court  a  paper  in  which  they 
declare  that  *'  they  tender  to  the  defendant  the  right  to  remove  the 
building  claimed  to  be  erected  by  him  on  the  land  of  plaintiffs,  and 
for  which  he  seeks  to  claim,  in  reconvention,  $175  on  account  of  its 
enhancing  the  value  of  the  soil,  and  consent  to  relinquish  all  their 
right  accorded  them  by  law  of  retaining  the  said  property  (cabin) 
on  reimbursing  its  relative  value  to  the  land,  and  consent  to  the 
removal  of  the  same  off  their  land,  and  pray  that  such  may  be  so 
ordered." 

On  the  14th  April,  1893,  the  District  Court  rendered  a  judgment 
BB  follows : 

^'  These  two  consolidated  cases  being  regularly  fixed  for  trial  and 
taken  up  and  tried,  and  the  law  and  the  evidence  being  in  favor  of 
plaintiffs  in  the  case  No.  998  and  the  judgment  by  default  rendered 
in  said  case  No.  993  not  being  set  aside  after  the  lapse  of  two  judicial 
days,  and  the  defendant  having  failed  to  answer,  and  the  plaintiffs 
having  proved  their  demand,  it  is  ordered,  adjudged  and  decreed 
that  there  be  judgment  homologating  and  approving  the  survey  made 
by  the  parish  surveyor  as  shown  by  his  plat  and  procea  verbal  of  said 
survey  herein  filed,  and  fixing  the  bounds  between  the  property  as 
therein  stated.  It  is  ordered  that  said  plat  of  the  said  survey  be  made 
a  part  of  this  judgment.  It  is  also  ordered  and  decreed  that  the  de- 
fendant, Richardson,  pay  all  costs  of  said  suit  No.  993. 

"And  by  reason  of  the  issue  joined  in  case  No.  1026  by  the  defend- 
ant, and  the  law  and  the  evidence  being  in  plaintiffs'  favor,  and  said 
case  being  regularly  tried  on  said  issue,  it  is  ordered,  adjudged  and 
decreed  that  plaintiffs  have  judgment  recognizing  them  as  the  owners 
of  the  land  described  in  his  petition  and  herein  sued  for,  being  part 
of  N.  W.  quarter  and  S.  E.  quarter  of  Section  1,  in  T.  16,  R.  13  E., 
lying  south  and  west  of  the  lake  and  slough  running  through  said 
quarter  section  as  shown  by  the  .plat  aforesaid,  and  that  they  be 
quieted  in  their  title  and  possession  thereof.  It  is  also  ordered  that 
plaintiffs  do  have  and  recover  of  the  said  defendant  two  hundred  and 
thirty-one  dollars  on  account  of  the  revenues  of  said  property  for  the*, 
year  1892.  It  is  further  ordered  and  decreed  that  the  demand  of  the; 
defendant  for  compensation  on  account  of  clearing  the  land  be  re- 
jected at  his  cost,  and  it  appearing  that  the  plaintiffs  have  elected  to 
not  retain  the  cabin  built  upon  said  land  it  is  ordered  and  decreed 
that  the  defendant  remove  the  same  off  said  land. 
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Blodgh  and  the  Maryland  plantation,  of  the  value  of  two  thousand 
five  hundred  dollars ;  that  Richardson  does  not  oppose  the  homologa- 
tion of  the  report  of  the  surveyor,  but  asserts  title  to  said  land  and 
refuses  to  surrender  possession  to  petitioners,  and  is  receiving  the 
rents,  of  the  value  of  three  hundred  and  fifty  dollars  per  year; 
wherefore  they  pray  that  said  Richardson  be  cited  to  answer  this 
demand  and  to  disclaim  the  possession  so  asserted,  or  to  disclose  the 
title  by  which  he  claims  the  lands,  and  that  petitioners  be  recognized 
as  the  owners  thereof  and  put  into  possession  and  recover  the  rents, 
of  the  value  of  three  hundred  aad  fifty  dollars  per  year,  from  Janu- 
ary 1,  1892,  and  for  general  relief  and  costs.  That  petition  was 
filed  January  6,  1893. 

On  the  24th  January,  1893,  defendant  filed  his  answer,  which  was 
as  follows : 

''Now  comes  G.  A.  Richardson,  defendant  herein,  and  for  answer 
disclaims  that  he  is  the  owner  or  possessor  of  the  land  sued  for  ex- 
cept about  twenty -five  acres  of  land  in  the  N.  W.  quarter  of  Section 
(1)  one,  which  he  cultivated  by  leasing  out  during  the  year  lb92, 
believing  at  the  time  that  it  formed  a  part  of  the  Maryland  planta- 
tion, owned  by  respondent,  which  it  adjoined.  That  when  respondent 
became  the  purchaser  of  said  Maryland  plantation  he  believed  that 
said  twenty- five  acres  belonged  to  and  formed  a  part  of  said  plan- 
tation, but  has  recently  discovered  that  he  was  in  error  in  so  believ- 
ing. That  in  good  faith  believing  that  he  was  the  owner  of  said 
twenty -five  acres  he  has  placed  thereon  one  house  at  a  cost  of  $176, 
which  has  benefited  said  land  and  enhanced  its  value  to  said  extent, 
and  is  worth  said  sum.  That  said,  twenty -five  acres  of  land  was 
grown  up  with  bushes  and  undergrowth  so  that  respondent  had  to 
clear  up  same  at  a  cost  of  $150  before  he  was  able  to  cultivate  same 
in  1892,  which  cutting  has  benefited  the  land  and  enhanced  its  value 
to  said  extent,  and  that  the  condition  of  said  land,  by  reason  of  hav- 
ing been  so  recently  cleared,  in  1892,  was  such  that  respondent  was 
able  to  rent  same  for  only  a  nominal  rent,  realizing  much  less  there- 
for than  it  cost  him  to  put  it  in  a  state  of  cultivation.  Respondent 
prays  that  plaintiffs'  demand  for  revenues  be  rejected  and  that  he 
have  judgment  in  reconvention  against  them  for  the  value  of  said 
house,  or  permitting  him  to  remove  same,  and  for  judgment  for  the 
sum  of  one  hundred  and  fifty  dollars,  cost  and  value  of  clearing  said 
land,  being  the  amount  of  its  enhanced  value,  and  for  costs  and  full 
and  equitable  relief." 
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On  13th  April,  1893,  plaintiffs  filed  in  court  a  paper  in  which  they 
declare  that  "  they  tender  to  the  defendant  the  right  to  remove  the 
building  claimed  to  be  erected  by  him  on  the  land  of  plaintiffs,  and 
for  which  he  seeks  to  claim,  in  reconvention,  $175  on  account  of  its 
enhancing  the  value  of  the  soil,  and  consent  to  relinquish  all  their 
right  accorded  them  by  law  of  retaining  the  said  property  (cabin) 
on  reimbursing  its  relative  value  to  the  land,  and  consent  to  the 
removal  of  the  same  off  their  land,  and  pray  that  such  may  be  so 
ordered." 

On  the  14th  April,  1893,  the  District  Court  rendered  a  judgment 
as  follows: 

^'  These  two  consolidated  cases  being  regularly  fixed  for  trial  and 
taken  up  and  tried,  and  the  law  and  the  evidence  being  in  favor  of 
plaintiffs  in  the  case  No.  993  and  the  judgment  by  default  rendered 
in  said  case  No.  993  not  being  set  aside  after  the  lapse  of  two  judicial 
days,  and  the  defendant  having  failed  to  answer,  and  the  plaintiffs 
having  proved  their  demand,  it  is  ordered,  adjudged  and  decreed 
that  there  be  judgment  homologating  and  approving  the  survey  made 
by  the  parish  surveyor  as  shown  by  his  plat  and  procea  verbal  of  said 
survey  herein  filed,  and  fixing  the  bounds  between  the  property  as 
therein  stated.  It  is  ordered  that  said  plat  of  the  said  survey  be  made 
a  part  of  this  judgment.  It  is  also  ordered  and  decreed  that  the  de- 
fendant, Richardson,  pay  all  costs  of  said  suit  No.  993. 

'^And  by  reason  of  the  issue  joined  in  case  No.  1025  by  the  defend- 
ant, and  the  law  and  the  evidence  being  in  plaintiffs'  favor,  and  said 
case  being  regularly  tried  on  said  issue,  it  is  ordered,  adjudged  and 
decreed  that  plaintiffs  have  judgment  recognizing  them  as  the  owners 
of  the  land  described  in  his  petition  and  herein  sued  for,  being  part 
of  N.  W.  quarter  and  S.  E.  quarter  of  Section  1,  in  T.  16,  R.  13  E., 
lying  south  and  west  of  the  lake  and  slough  running  through  said 
quarter  section  as  shown  by  the  ,plat  aforesaid,  and  that  they  be 
quieted  in  their  title  and  possession  thereof.  It  is  also  ordered  that 
plaintiffs  do  have  and  recover  of  the  said  defendant  two  hundred  and 
thirty- one  dollars  on  account  of  the  revenues  of  said  property  for  the: 
year  1892.  It  is  further  ordered  and  decreed  that  the  demand  of  the. 
defendant  for  compensation  on  account  of  clearing  the  land  be  re- 
jected at  his  cost,  and  it  appearing  that  the  plaintiffs  have  elected  ta 
not  retain  the  cabin  built  upon  said  land  it  is  ordered  and  decreed 
that  the  defendant  remove  the  same  off  said  land. 
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' '  It  is  ordered  that  the  defendant  pay  costs  of  suit  No.  1025.  In  the 
matter  of  the  taxing  of  the  surveyor's  costs  on  the  rule  filed  by  the 
plaintiffs  (except  as  to  the  sum  of  $50,  proved  to  have  been  paid  by 
plaintiffs,  which  is  here  taxed) ,  it  is  ordered  that  the  balance  of  costs 
be  left  open  for  further  trial  of  said  rule." 

The  defendant  made  two  motions  for  a  suspensive  appeal  from 
this  judgment  and  obtained  two  orders  of  appeal — one  returnable  to 
the  Circuit  Court,  the  other  to  the  Supreme  Court,  and  furnished 
bond  and  security  under  both  orders,  The  transcript,  however,  was 
lodged  in  the  Circuit  Court.  The  appellees  appeared  in  that  court 
and  filed  an  answer  praying  an  affirmance  of  the  judgment,  but 
amended  so  a^  to  allow  fifty  dollars  for  the  fees  of  Searles,  surveyor 
and  civil  engineer,  as  an  expert,  as  prayed  for  by  the  plaintiffs. 

The  Circuit  Court  ordered  that  the  judgment  in  suit  No.  993  be 
amended  by  decreeing  that  plaintiffs  and  defendant  pay  costs  of  said 
suit  (including  the  cost  of  survey)  equally,  and  that  the  judgment  in 
suit  No.  1025  be  amended  by  rejecting  plaintiffs'  demand  for  rents 
and  for  the  removal  of  the  tenant  house,  and  decreed  that  the 
defendant  recover  of  plaintiffs  on  his  reconventional  demand  the 
sum  of  one  hundred  and  fifty  dollars,  value  of  material  or  workman- 
ship (or  enhanced  value  of  the  soil) .  It  is  further  ordered  that  in 
other  respects  the  judgment  appealed  from  stand  affirmed ;  defend- 
ant to  pay  costs  of  suit  No.  1025  in  the  Discrict  Court  and  plaintiffs 
to  pay  the  costs  of  appeal. 

Relators  made  an  unsuccessful  application  for  a  rehearing. 

The  present  application  followed. 

From  an  examination  of  the  pleadings  in  the  second  proceeding  it 
appears  that  whilst  relators  anticipated  the  possibility  that  the  defend- 
ant Richardson  might  contest  the  ownership  of  the  tract  of  land  of 
which  they  alleged  him  to  be  in  possession,  they  were  by  no  means 
certain  of  the  position  he  would  take  in  the  event  of  a  suit,  or  cer- 
tain what  would  be  the  issues  to  which  such  a  suit  would  give  rise. 
Their  petition  was  tentative  in  its  character,  though  its  ultimate 
prayer  was  that  they  be  recognized  as  owners  of  the  land;  that 
they  be  put  in  possession  and  that  they  recover  the  rents  of  the 
value  of  $350  per  year  from  January  1,  1892.  The  defendant  upon 
coming  into  court  at  once  declined  the  issue  of  ownership  which 
they  tendered,  which,  if  accepted,  would  have  made  the  action 
petitory.  He  admitted  that  through  error  he  was  in  possession  of 
twenty- five  acres  of  the  tract,  but  he  averred  that  his  possession 
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was  in  good  faith.  lo  view  of  that  fact  he  recoDvened,  praying  for 
judgment  for  one  hundred  and  seventy -five  dollars  to  cover  expen- 
ses which  he  had  incurred  in  clearing  the  land  and  for  one  hun- 
dred and  fifty  dollars,  the  value  of  a  cabin  which  he  had  built  upon  it. 
He  did  not  assert  a  right  to  detain  the  property  until  this  amount 
should  be  paid  him.  The  district  judge  in  his  judgment  says  the 
case  was  tried  upon  the  issue  joined,  which  evidently  did  not  in- 
volve the  question  of  ownership.  The  allegation  therefore  that  the 
value  of  the  tract  in  question  was  twenty -five  hundred  dollars  ceased 
to  be  material  as  a  test  of  jurisdiction. 

The  only  question  between  the  parties  relates  to  possession  and 
the  incidental  rights  of  the  plaintiffs  and  the  defendant  arising 
therefrom  under  the  state  of  facts  pleaded  and  disclosed.  Re- 
lators themselves  fixed  the  value  of  possession  at  three  hundred 
and  fifty  dollars  per  year.  They  obtained  judgment  for  that  sum  as 
the  amount  due  them,  and  on  appeal  they  prayed,  so  far  as  that 
question  was  concerned,  that  the  judgment  appealed  from  should 
be  affirmed.  We  have  recently  had  occasion  to  refer  to  the  differ- 
ence as  affecting  the  question  of  jurisdiction  between  the  value  of 
the  ownership  of  a  thing  and  the  value  of  the  possession  of  the  same 
thing.     In  re  Genella,  46  An.,  post. 

The  course  pursued  by  the  relators  in  the  Circuit  Court  showed  a 
correct  appreciation  of  the  issues  involved  in  the  case  and  the  value 
of  the  ''matters  in  dispute."  Whether  we  consider  the  two  proceed- 
ings separately  or  together,  the  matters  in  dispute  were  clearly 
within  the  appellate  jurisdiction  of  the  Circuit  Court  of  Appeals. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  de- 
creed that  the  orders  and  writ  hereinbefore  issued  be  set  aside,  and 
that  the  petition  for  the  nullity  of  the  proceedings  be  refused  at  re- 
lators' costs. 


40    141 

NO.  11,324.  ,.^4^1 

'  '  46    141 

W.  R.  Archer  et  als.  vs.  Adrien  Gonsoulin.  ''§  i^l 

In  this  case,  whether  the  appeal  be  considered  as  returnable  In  Opelousas  at  the 
term  held  In  July,  1898,  or  in  New  Orleans  at  the  term  beginning  in  November, 
1892,  the  appeal  should  be  dismissed. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Iberia. 
Moutony  J. 
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Foster  &  Brousaard  for  Defendant  and  Appellee. 


Philip  H.  Mentz  and  G.  L,  Hall  for  Plaintiffs  and  Appellants. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Parlange,  J.  The  judgment  appealed  from  was  rendered  in  May, 
1892.  The  appeal  was  returnable  to  this  court  at  its  session  held  in 
Opelousas,  and  beginning  on  July  5,  1892.  The  appellants  moved 
for  an  extension  of  time  to  file  the  transcript  until  the  next  session 
of  this  court  at  Opelousas  in  July,  1893.  This  motion  was  granted, 
although  it  was  vigorously  resisted  by  the  appellee.  After  the  ex- 
tension had  been  granted,  counsel  for  all  the  parties,  averring  that 
it  was  important  to  all  the  parties  that  the  suit  be  finally  determined 
as  early  as  possible,  joined  in  an  application  to  this  court,  praying 
that  the  cause  be  made  returnable  at  the  next  term  of  this  court  at 
New  Orleans,  which  application  was  granted  on  July  8,  1892,  and 
the  order  granting  the  same  was  duly  entered  on  the  minutes. 

The  transcript  was  not  tiled  at  the  term  beginning  in  November, 
1892. 

This  court  convened  again  at  Opelousas  on  July  3,  1893.  The 
transcript  was  filed  at  Opelousas  on  July  5,  1893.  Thereafter  the 
transcript  was  filed  in  New  Orleans  on  August  11,  1893.  The 
appellee  has  moved  to  dismiss  the  appeal. 

Appellants'  counsel  states  in  an  affidavit  that  in  October,  1892,  he 
wrote  to  the  clerk  of  this  court  at  Opelousas  in  regard  to  this  case, 
and  that  the  clerk  in  his  reply  stated  that  there  was  no  order 
granted  by  this  court  transferring  this  case  to  New  Orleans.  In  his 
letter  to  the  clerk,  appellants'  counsel  wrote  that  he  was  quite  sure 
that  there  was  such  an  order ;  that  it  was  applied  for  by  counsel  for 
both  sides  jointly;  that  he  Wew  that  he  and  the  opposite  counsel 
signed  the  motion  and  read  it  in  open  court,  and  that  the  court  granted 
the  same,  but  that  he  did  not  know  whether  the  clerk  had  taken  it 
down.  The  clerk  states  in  an  affidavit  that  as  appellants'  counsel 
wrote  that  he  knew  that  the  motion  was  read  in  open  court  and  that 
the  same  was  granted,  he  understood  that  the  inquiry  of  appellants' 
counsel  was  whether  a  written  order  had  been  endorsed  by  the  court 
on  the  paper  containing  the  motion  for  the  transfer. 
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One  of  appellee's  counsel  has  filed  an  affidavit  in  which,  among 
other  things,  he  states  that  he  knew  that  the  transcript  was 
ready  before  the  convening  of  this  court  in  November,  1892 ;  that 
after  this  court  had  been  in  session  for  a  few  weeks  during  its  term 
beginning  in  November,  1892,  he  met  appellants'  counsel  and  re- 
minded him  of  the  transfer  of  the  cause  to  New  Orleans;  that  ap- 
peUants'  counsel  said  that  he  had  been  informed  that  there  was  no 
order  to  transfer ;  that  affiant  then  said  that  if  the  order  had  not 
been  taken  down  at  Opelousas  he  was  willing  to  take  an  affidavit 
conjointly  with  appellants'  counsel,  setting  out  that  an  order  trans- 
ferring this  cause  to  New  Orleans  had  been  granted,  the  affidavit  to 
be  in  place  of  the  order  said  not  to  have  been  carried  on  the  min- 
utes, and  that  it  was  then  agreed  between  the  affiant  and  appellants' 
counsel  to  take  up  the  case  at  once  in  New  Orleans;  that  subse- 
quently the  affiant  ascertained  from  the  clerk  of  the  lower  court 
that  the  appellant  had  not  taken  out  the  transcript  or  paid  for  it ; 
that  the  affiant  then  wrote  two  or  more  letters  to  appellants'  coun- 
sel asking  him  to  take  up  his  transcript. 

From  an  affidavit  of  the  deputy  clerk  of  the  lower  court  and  from 
correspondence  filed,  it  would  seem  that  there  was  some  delay  in 
paying  for  the  cost  of  the  transcript,  which  was  not  settled  until 
April,  1893. 

In  his  affidavit  already  mentioned,  appellants'  counsel  avers  that 
until  the  clerk  of  this  court  at  Opelousas  wrote  him  that  there  was 
no  order  for  the  transfer,  he  intended  bona  fide  and  was  preparing 
to  file  the  transcript  in  New  Orleans  at  the  term  beginning  in  No- 
vember, 1892,  but  that  after  receiving  the  clerk's  letter  he  believed 
that  the  order  of  transfer  had  not  been  rendered  and  that  he  did  not 
discover  the  truth  until  July  3,  1893.  That  in  December,  1892,  be- 
lieving that  the  order  had  not  been  rendered,  he  so  informed  ap- 
pellee's counsel,  and  that  they  agreed  to  dispense  with  the  order 
and  to  take  up  the  case  in  New  Orleans,  but  that  appellants'  counsel 
required  a  certain  sum  of  money  for  briefs,  etc.,  which  he  requested 
by  letter  of  his  client,  from  whom  he  received  no  reply. 

In  point  of  fact,  this  court,  as  already  stated,  granted  on  July  8, 
1892,  the  joint  application  of  the  parties  for  the  transfer  of  the  cause 
to  New  Orleans,  and  the  order  was  then  duly  entered  on  the  minutes. 
No  one  denies  that  the  order  was  made.  It  ia  evident  that  the  court 
must  be  guided  by  its  minutes.     However  regrettable  may  be  the 
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misunderstanding  between  appellants'  counsel  and  the  clerk,  it  is 
perfectly  clear  that  it  can  not  have  the  effect  of  annulling  an  order 
rendered  in  open  court,  at  the  request  of  counsel  for  both  parties 
and  in  their  presence.  Besides,  appellants'  counsel  being  erroneously 
informed  prior  to  th^  convening  of  this  court  in  November,  1892, 
that  the  order  had  not  been  entered,  made  no  attempt  in  this  court 
to  have  the  supposed  omission  supplied.  Again,  appellee's  counsel 
having  offered  to  waive  the  order  supposed  not  to  have  been  entered 
and  to  try  the  cause  at  the  term  beginning  in  November,  1892,  and 
appellants'  counsel  having  agreed  thereto,  the  agreement  was  not 
carried  out  by  appellants'  counsel,  presumably  because  of  appellants' 
neglect  to  supply  the  means  necessary  for  briefs  and  other  inciden- 
tals of  the  hearing. 

But  even  if  any  law  had  been  cited  to  us,  or  if  any  had  been  dis- 
covered by  us,  which  would  authorize  us  to  declare  our  order  of  July 
8,  1892,  null  and  of  no  effect,  would  appellants  be  benefited? 

The  claim  of  appellants'  counsel  is  that  having  been  misled  into 
believing  that  the  order  had  not  been  entered,  he  considered  that 
the  failure  to  enter  the  same  revived  the  order  previously  rendered 
extending  the  time  for  the  filing  of  the  transcript  to  July,  1893,  at 
Opelousas. 

The  authorities  are  numerous  that  when  an  extension  of  time  has 
been  granted,  the  appellant  is  not  entitled  to  three  days  of  grace  to 
file  his  transcript.  Cane  vs.  Caldwell  &  Kahn,  28  An.  790;  Bienvenu 
vs.  Insurance  Co.,  28  An.  901;  Von  Hoven  vs.  Von  Hoven,  43  An. 
1170;  and  other  cases. 

This  court  convened  in  Opelousas  on  July  3,  1893,  and  the  tran- 
script was  filed  on  July  5,  1893. 

It  is  therefore  clear  that  whether  the  appeal  be  considered  as  re- 
turnable in  New  Orleans  at  the  term  beginning  in  November,  1892, 
or  in  Opelousas  at  the  term  beginning  in  July,  1893,  the  appeal  must 
be  dismissed. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  appellants' 
costs. 

Breaux,  J.,  recuses  himself,  having  been  of  counsel. 
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No.  11,416.  J^\ 

State  ex  bel.  Paul  Gelpi  &  Bro.  vs.  Board  op  Assessors  bt  als.    i^  ^}il\ 

Imported  goods  in  the  importer's  possession  are  not  part  of  the  property  in  the   _£L12^I 

State  subject  to  taxation.  * 

While  they  remain  in  the  original  package  the.  importer  owes  no  tax  upon  them. 
An  article  imported  continues  to  be  a  part  of  the  foreign  commerce  of  the  country 

while  in  the  hands  of  the  importer  for  sale  in  the  original  package. 
The  authority  to  import  carries  with  it  the  right  to  seil  the  article  in  the  original 

package. 
When  it  has  passed  into  the  hands  of  a  purchaser  it  is  no  longer  an  import  and  is 

subject  to  taxation  like  any  other  property. 
The  goods  were  sold  by  the  importers  in  the  original  packages. 
They  can  not  be  taxed. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orieans. 
King,  J, 

Harry  H.  Hall  for  the  Relator  and  Appellee : 
Imported  foreign  goods  in  unbroken  original  packages  in  the  hands  of  the  im- 
porters, upon  which  Import  duties  have  been  paid  to  the  United  States,  are  not 
liable  to  State  taxation.  12  Wh.  419;  IH  Wall  29;  Saunders  on  Taxation,  35 
DestyonTaxation,  vol.  l,p.  232;  24  How.  169;  8  Wall.  123;  8  Wall.  148;  13  Wall.  84 
12Wh.  447;  5  How  504;  13  Wall.  129;  15  Wall.  284 ;  96  U.  S.  447 ;  Desty,  vol.  1,  238 
12  Wh.  419;  13  Wall.  29;  105  U.  S.  460;  91  U.  S.  275:  97  U.  S.  466;  103  U.  S.  344;  CoUey 
on  Taxation,  p.  9r>. 


Geo,  W.  Flynn,  Assistant  City  Attornej',  and  E,  A,  O^ Sullivan,  City 
Attorney,  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  admitted  facts  are,  that  the  relators  conduct  a 
commercial  partnership  as  importers  of  foreign  goods  in  New  Orleans ; 
that  they  (the  goods)  are  foreign  imports;  that  at  the  date  of  the 
assessment  they  had  in  stock  $15,000  worth  of  imported  goods,  of 
which  $1000  were  in  brbken  packages  and  $14,000  in  original  pack- 
ages; that  at  no  time  during  the  year  the  quantity  or  value  of  im- 
ported goods  in  broken  packages  exceed  $1000;  that  during  the 
course  of  the  year  they  sell  the  entire  $14,000  in  the  original  pack- 
ages imported,  and  they  are  in  their  store  subject  to  such  sales  as 
can  be  made  during  the  year.  It  is  also  admitted  that  the  im- 
port or  impost  taxes  have  been  paid. 

Application  was  made  to  the  Board  of  Assessors  for  the  cancella- 
10 
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tion  of  the  $14,000  assessed  upon  Roods  in  original  packages,  also  to 
the  Committee  on  Revision  for  the  taxes  for  the  year  1893. 

The  relators  claim  that  the  assessment  is  illegal ;  that  the  duty  on 
the  goods  imposed  by  the  act  of  Congress  had  been  paid  to  the 
United  States ;  that  the  tax  assessed  was  in  effect  an  additional  im- 
port duty  which  could  not  be  constitutionally  imposed  by  State  law. 

The  respondent,  the  city  of  New  Orleans,  defends  on  the  ground 
that  the  relators  had,  by  their  disposition  of  the  property,  incorpo- 
rated it  in  the  mass  of  the  property  of  the  State ;  that  by  their  act 
the  importers  have  mixed  the  property  with  the  other  values  in  the 
State  subject  to  assessment. 

That  a  State  law  including  original  packages  as  property  to  be 
taxed  would  be  repugnant  to  the  prohibition  of  the  Constitution 
upon  the  States  not  to  lay  any  imposts  or  duties  on  imports  is  con- 
ceded by  respondent. 

1.  The  respondent  argues  tbat  it  is  not  essential  to  break  every 
package  in  the  stock  of  merchandise  in  order  to  commingle  them 
with  the  other  property  of  the  importer. 

2.  That  by  the  admission  that  the  goods  are  in  relators'  store,  sub- 
ject to  sale,  they  have  become  taxable  property. 

Commencing  with  the  case  of  Brown  vs.  Maryland,  12  Wheat. 
447,  the  Supreme  Court  of  the  United  States  in  a  number  of  deci- 
sions has  invariably  held  that  imported  goods  from  foreign  countries 
are  not  subject  to  taxation  under  State  laws  until  the  packages  are 
broken,  or  they  have  been  sold  by  the  importer. 

Relative  to  broken  packages:  When  the  imported  goods  are 
broken  up  they  become  subject  to  taxation  as  part  of  the  bulk  of 
the  property  in  the  State.     Desty,  Vol.  1,  p.  284. 

Relative  to  sales:  At  all  times  between  the  arrival  of  the  g^ods 
imported  and  the  sale  by  the  importer,  if  the  packages  are  not 
broken  from  the  original  cases,  they  are  not  subject  to  State  taxa- 
tion.    Low  et  al.  vs.  Austin,  13  Wall.  34. 

With  reference  to  imports  the  United  States  Supreme  Court  in  an- 
other case  holds:  <<  We  have  held  property  in  one  stage  of  its  own- 
ership," prior  to  its  sale,  ''not  to  be  taxable,"  and  in  a  succeeding 
stage  ''to  be  taxable"  after  the  sale  by  the  importer  in  original 
packages.     Murray  vs.  Charleston,  96  U.  S.  446. 

Breaking  packages  as  applied  to  imported  goods  has  a  defined 
meaning. 
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The  package  consists  of  a  number  of  things  bound  together  con- 
venient for  handling  and  conveyance. 

A  package  means  a  bundle  put  up  for  transportation  or  commercial 
handling.  It  is  a  thing  in  form  to  become  as  such  an  article  of  mer- 
chandise, or  transportation  or  delivery  from  hand  to  hand.  United 
States  vs.  Goldback,  Hughes  Reports,  Vol.  1,  p.  528. 

The  breaking  or  destroying  the  entirety  of  the  package  is  a  clear 
definition  which  does  not  admit  of  comment. 

Applying  these  principles  to  the  case  at  bar  it  is  obvious  that  the 
packages  were  not  broken  and  that  the  importers  had  not  sold  the 
goods. 

The  evidence  shows  that  at  no  time  during  the  year  the  qaantity  or 
value  of  the  imported  goods  in  broken  packages  exceeded  $1000,  and 
that  during  the  year  the  relators  sell  the  entire  $14000  remaining  in 
the  original  packages  in  which  they  are  imported,  and  that  they  are 
in  their  store  subject  to  such  sales  as  can  be  made  during  the  year. 

Any  argument  that  there  was  a  breaking  of  the  packages  or  a  mix- 
ing of  part  of  the  goods  claimed  as  exempt  from  taxation  is  not 
sustained  by  the  evidence.  The  sale  during  the  year  of  the  goods 
valued  at  $14,000  is  made  in  the  original. 

The  fact  that  these  goods  are  for  sale  in  the  store  does  not  change 
their  ownership  nor  necessarily  have  the  effect  of  mingling  them  with 
other  goods  that  are  not  iu  packages. 

The  immunity  from  payment  of  the  taxes  follows  the  goods  with- 
out reference  to  the  place  in  which  they  are  stored. 

That  they  are  offered  for  sale  in  unbroken  packages  in  the  import- 
ers' store  is  not  in  effect  the  breaking  of  the  packages,  or  such  a ' 
disposition  of  the  goods  as  causes  the  immunity  from  the  tax  to  end. 

The  writs  were  made  peremptory  by  the  judgment  of  the  District 
Court. 

We  affirm  the  judgment. 

Mr.  Justice  Parlange  takes  no  part. 

|l6~  147| 

No.   11,316.  llLi^' 

'  46    147 

State  of  Louisiana  vs.  John  Stone.  |gii7  57o| 

The  defeDdant  was  found  guilty  of  selling  adulterated  milk. 

The  defendant  having  handed  two  samples  of  milk,  less  than  a  pint  in  eacli,  with- 
out the  least  objection,  is  not  in  a  position  before  the  court  to  question  the 
Talidity  of  that  part  of  an  ordinance  which  provides  that  dairymen  shall  fur- 
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DJBb,  under  the  penalty  of  fine  and  imprisonment,  gratuitously,  samples  of 

milk  whenever  required  so  to  do  by  tbc  bealtb  officer,  to  be  subjected  to 

analysis. 
There  should  be  some  objection  made  in  order  that  the  vendor  of  milk  may  not 

appear  to  give  unqualified  assent  to  furnishing  the  milk  asked. 
While  defendant's  waiver  precludes  him  from  defending  on  the  ground  that  the 

milk  for  analysis  was  unlawfully  obtained,  the  fine  imposed  enables  him  to 

question  the  validity  of  the  remainder  of  the  ordinance. 
Under  the  police  power  and  the  statutes  delegating  authority  to  the  municipality, 

the  City  Council  may  protect  health  by  prohibiting  the  adulteration  of  milk, 

and  may  adopt  ordinances  to  that  end. 
Such  ordinances  are  not  open  to  the  objection  that  they  transcend  the  limits  of 

municipal  authority;  the  purpose  being  the  protection  of  public  health. 
To  secure  such  a  purpose  persons  and  property  are  subjected  to  many  restraints 

and  burdens. 
Those  who  directly  feel  the  restraints  and  burdens  are  presumed  to  be  rewarded 

by  the  common  benefit  secured. 
The  ordinances  were  designed  to  insure  the  purity  of  an  article  of  food  upon 

which  many  families  are  dependent.    It  is  of  universal  consumption. 
The  police  regulations  upon  the  subject  are  designed  to  prevent  fraud  and  pro- 
tect health. 
Under  the  police  power  and  the  delegated  authority  the  ordinance  of  the  Council 

relating  to  the  necessity  of  selling  pure  milk,  is  legal  and  the  fine  was  legally 

imposed. 
These  ordinances,  without  proof  to  the  contrary,  are  not  unreasonable.     The 

standard  adopted  to  test  the  purity  of  the  milk  can  not  operate  to  the  exclu- 
sion of  all  other  evidence  upon  the  subject. 
Upon  proof  of  the  unreasonableness  of  the  standard,  that  part  of  the  ordinance 

relating  to  standard  of  purity  of  milk  would  be  illegal  and  amenable  to  the 

charge  of  unreasonableness. 
There  is  no  such  proof  of  record. 

APPEAL  from  the  First  Recorder's  Court,  City  of  New  Orleans. 
Whitaker,  J. 


Frank  McOloin  Attorney  of  Board   of   Health,  for  Plaintiff   and 
Appellee. 


Jas.  C  Walker  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  appeals  from  a  sentence  of  the  First 
Recorder's  Court  condemning  him  to  pay  a  fine  of  $25,  and  in  default 
of  payment  to  suffer  imprisonment  for  thirty  days  on  the  charge  of 
selling  adulterated  milk  in  violation  of  an  ordinance  of  the  city. 

His  ground  of  appeal  is  that  the  ordinance  provides  for  the  con- 


NEW  ORLEANS,  FEBRUARY,   1894.  149 


State  V8.  Stone. 


viction  of  dairymen  by  means  of  evidence  forbidden  by  the  Consti- 
tutions of  the  State  and  the  United  States  by  ordaining  that  they 
shall  farnish,  under  the  penalty  of  fine  and  imprisonment,  gratui- 
tously, samples  of  milk  whenever  required  so  to  do  by  the  health 
officers,  to  be  subjected  to  analysis. 

The  defendant  on  the  trial  objected  to  the  introduction  of  proof  as 
to  the  quality  of  the  samples  of  milk. 

The  defendant  delivered  to  the  inspector  two  samples,  one  from 
each  can  of  the  milk  he  had  for  sale.  Each  sample  consisted  of  a 
mall  quantity,  less  than  a  pint,  which  the  inspector  handed  to  the 
chemist  of  the  Board  of  Health. 

After  the  analysis  the  inspector  made  an  affidavit  against  the  de- 
fendant, charging  him  with  having  violated  city  ordinance  6696,  re- 
lating to  adulterated  milk. 

As  a  witness  on  the  trial  the  chemist  testified  that  the  milk  was 
below  the  standard.  With  reference  to  the  analysis  he  testified  that 
it  was  accurate,  and  explained  the  method  followed  in  testing  the 
milk;  that  he  had  examined  a  large  number  of  samples  of  natural 
milk,  and  that  in  no  instance  had  he  found  them  less  than  the  standard 
adopted,  except  where  the  cows  were  diseased,  or  just  before  or 
after  parturition. 

The  constitutionality  of  the  ordinance  is  questioned. 

The  facts,  as  disclosed  by  the  record,  do  not  prove  that  the  de- 
fendant was  compelled  to  be  a  witness  against  himself  and  furnish 
samples  of  milk. 

While  in  order  to  retain  a  right  in  opposition  to  any  demand  in 
execution  of  a  law,  on  the  ground  of  its  illegality,  there  is  no  neces- 
sity to  resort  to  downright  resistance  or  to  a  display  of  combative - 
ness ;  there  should  be  sufficient  objection  manifested  to  render  it 
certain  that  assent  was  not  intended. 

The  facts  upon  this  point  are  in  evidence  and  have  been  consid- 
ered. 

They  prove  compliance  and  in  consequence  exclude  certain  con- 
stitutional objections  that  would  necessitate  a  decision  if  the  defend- 
ant had  been  forced  to  give  up  the  samples. 

Moreover:  "  Where  power  is  expressly  given  to  municipal  author- 
ities to  license  and  regulate. trades  and  callings  generally,  or  certain 
specified  trades  and  callings,  or  where  power  to  exact  licenses  is  im- 
plied, it  will  be  found  that  such  authorities  have  very  commonly  pro- 
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hibited  certain  employments  which  affect  closely  the  public  health 
or  safety,  except  the  persons  engaged  therein  take  out  licenses  to 
prosecute  such  employments.  This  restriction  is  usually  applied  to 
the  business  or  employment  of  architects,  bakers,  dealers  in  old  rags 
or  in  meats  and  provisions,  or  in  milk,  or  in  spirituous  liquors,  or  in 
dangerous  articles,"  and  other  trades  and  occupations.  Parker  and 
Wortbington,  p.  298. 

License  itself  is  one  of  the  means  of  regulation. 

It  has  the  effect  of  lessening  the  number  that  would,  without  it, 
engage  in  the  trade  or  occupation  licensed  and  thereby  to  a  corre- 
sponding extent  decreases  competition. 

By  the  license  the  trade  or  occupation  is  brought  more  directly 
within  the  scope  of  the  police  power. 

This  being  a  fact  of  which  it  must  be  presumed  the  defendant  was 
aware  when  called  upon  for  samples,  instead  of  objecting  be  deliv- 
ered them  to  the  inspector  and  continued  selling  the  milk  he  had  for 
sale. 

He  can  not  be  heard  to  question  the  regularity  or  legality  of 
the  execution  of  the  ordinance,  to  the  execution  of  which  he  con- 
sented. 

The  acquiescence  in  the  execution  of  the  ordinance  does  not  have 
the  effect  of  defeating  the  plea  of  the  illegality  of  the  ordinance  itself 
as  violative  of  the  Constitution  and  ultra  vires. 

The  consent  to  a  test  does  not  make  legal  that  which  may  be  illegal 
in  the  ordinance  under  which  the  proceedings  were  instituted  and  the 
fine  imposed. 

The  waiver  of  a  citation  and  of  other  informalities  under  which  a 
defendant  may  be  brought  in  court  and  proof  offered  against  him  is 
not  a  waiver  of  illegalities  of  the  law  under  which  he  is  prosecuted 
and  condemned.     A  similar  rule  applies  to  the  case  at  bar. 

The  authority  vel  non  of  the  municipality  to  pass  the  ordinance  in 
question  under  the  City  Charter,  and  the  implied  power  of  the 
municipality  under  the  charter^ are  remaining  issues  for  our  deter* 
mination. 

Under  the  charter  the  council  has  the  power,  and  it  is  made  their 
duty,  to  pass  such  ordinances  and  to  see  to  their  faithful  execution 
as  may  be  proper  and  necessary  to  prevent  the  sale  of  adulterated 
food  and  to  punish  those  guilty  of  adulterating  food  and  drinks. 

The  authority  to  punish  the  violators  of  ordinances  drawn  under 
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Sees.  7  and  8  of  the  Charter  is  delegated  by  Act  41  of  1890.  State 
ex  rel,  Joseph  vs.  Bringier,  Recorder,  42  An.  1095 ;  State  vs.  Boneil, 
42  An.  1110. 

The  ordinance  under  this  authority  adopts  a  standard  by  which  the 
adulteration  of  milk  shall  be  determined,  and  ordains  that  any  per- 
son found  guilty  of  selling  milk  below  the  standard  shall  be  subject 
to  a  fine  of  not  more  than  $25  for  each  offence,  and  in  default  of 
payment  to  imprisonment  for  a  period  not  exceeding  thirty  days, 
thus  conforming  with  the  requirement  of  the  statute  delegating 
authority  to  the  municipality. 

The  statute  and  the  ordinance  were  properly  directed  to  fixing  a 
legal  standard  to  which  all  milk  is  subjected ;  to  fixing  penalties  for 
violation  of  the  ordinance  and  establishes  the  duties  of  the  chemists 
by  whom  the  analysis  is  made.  These  details  are  appropriately  within 
legislative  control ;  they  do  not  transcend  the  limits  of  legislative 
authority.  They  belong  to  the  class  of  police  regulations  designed  to 
protect  health  and  prolong  life. 

The  intention  throughout  was  to  prevent  the  sale  of  adulterated 
milk. 

The  provisions  fixing  a  standard  are  valid,  as  they  merely  control 
and  regulate  the  method  of  ascertaining  the  quality 

The  design  being  to  prevent  the  sale  of  adulterated  milk  and  to 
regulate  an  employment  that  must  be  regelated,  it  was  not  ultra  mre^ 
on  the  part  of  the  council  to  fix  a  standard  of  quality  of  the  milk. 

The  exercise  of  trades  and  occupations  are  subject  to  reasonable 
conditions  essential  to  health ;  if  the  power  be  not  express,  under  the 
implied  power  the  council  would  have  the  authority  to  adopt  meas- 
ures to  maintain  a  standard  of  purity  of  that  article  of  food  to  the 
extent  of  preventing  the  evil  and  injurious  consequence^!  to  the  pub- 
lic or  to  individuals. 

The  question  was  decided  in  State  vs.  Fourcade,  45  An.  717. 

Judgment  affirmed  at  appellant's  cost. 


No.  11,268. 
Solomon  Rbinach  vs.  Miss  Abmantine  Allabd  Duplantier. 

The  property  claimed  was  forfeited  to  the  State  In  1877  Id  compliance  with  Statute 
96  enacted  that  year. 

In  1886  It  was  adjudicated  to  the  State  under  thelprovisions  of  Act  96  of  1882,  for 
the  State  taxes  of  1882  and  1883.  It  was  also  adjudicated  to  the  State  of  Louisi- 
ana for  the  state  taxes  of  1880  and  1881. 
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The  plaintitf  sued  to  be  placed  Id  possession  as  owner. 

The  defendant  filed  no  appearance  in  the  suit  prior  to  the  confirmation  of  the  de- 
fault. 

Before  the  Judgment  was  signed  she  moved  for  a  new  trial  on  the  ground  that  the 
property  could  not  be  conVeyed  by  the  State  under  Act  80  of  18S8. 

Although  the  property  was  forfeited  to  the  State  in  1877,  taxes  were  assessed  upon 
it  for  1880,  inclusive,  to  1884,  for  which  it  was  sold. 

To  obtain  payment  of  taxes  for  these  years  the  property  could  be  sold  unaer  the 
law  of  1888. 

Moreover,  the  defendant  invokes  the  forfeiture  to  the  State  of  a  date  preceding 
1880,  and  the  fact  that  the  State  became  the  owner;  under  that  forfeiture. 

Theowner  prior  to  the  forfeiture  is  without  interest  to  have  annulled  a  convey- 
ance made  by  the  State  after  she  was  no  longer  the  owner;  the  State  had  be- 
come the  owner  by  the  forfeiture. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
MonroBy  J. 


Benjamin  Ory  for  Plaintiff  and  Appellee. 


Lazai*u8y  Moore  (&  Lemle  and  J.  N,  Luce  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.     The  action  is  petitory. 

In  his  petition  the  plaintiff  alleges  that  the  State  of  Louisiana  had 
acquired  the  property  by  forfeiture  under  Act  96  of  1877  for  State 
taxes  of  1877  and  1878. 

Moreover,  that  the  State  had  acquired  the  same  property  by  adju- 
dications for  State  taxes  for  the  years  1880,  1881,  1882  and  1883, 
made  in  the  years  1884  and  1885;  that  for  the  years  1880  and  1881 
the  property  was  assessed  in  the  name  of  Joseph  A.  Peniston,  and 
for  the  years  1882  and  L883  in  the  name  of  the  defendant;  that  the 
latter  inherited  from  the  former,  and  was  placed  in  possession  of  the 
property  on  December  31,  1881. 

The  service  ol  the  citation  and  petition  was  personal. 

In  due  time  a  default  was  entered  against  the  defendant. 

About  six  months  elapsed  between  the  default  and  the  date  of  the 
confirmation  of  the  default. 

After  judgment  had  been  rendered  on  the  confirmation  of  plain- 
tiff's  default,  before  the  judgment  had  been  signed,  the  defendant 
moved  the  court  for  a  new  trial,  on  the  ground  that  the  judgment 
was  contrary  to  law  and  evidence,  and  that  it  was  not  competent  for 
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the  State  to  make  a  sale  of  the  property  described  in  plaintiff 's  peti- 
tion, consisting  of  town  lots,  under  the  act  of  1888. 

The  defendant  argues  that  the  land  having  been  forfeited  to  the 
State,  as  alleged  in  plaintiff's  petition,  it  should  have  been  sold 
under  Act  187  of  1880  or  Act  82  of  1884,  and  that  the  Auditor  was 
without  authority  to  convey  title  under  Act  80  of  1888 ;  that  that  act 
provides  for  the  sale  of  lands  that  had  been  sold  to  the  State  for  the 
taxes  of  1880  and  subsequent  years ;  that  the  property  having  been 
forfeited  to  the  State  for  the  taxes  of  1877  and  1878  was  improperly 
assessed  in  the  name  of  the  defendant  for  the  years  1880  to  1884, 
inclusive,  and  that  a  sale  based  upon  that  assessment  is  illegal; 
that  lands  belonging  to  the  State  are  exempt  from  , taxation;  that 
the  land,  by  the  forfeiture  for  the  taxes  of  1877  and  1878,  as  alleged 
in  plaintiff's  petition,  became  the  property  of  the  State  and  was  not 
subject  to  taxation. 

The  defendant  cites  the  case  of  Bradford  vs.  Lafargue,  30  An.  432, 
in  support  of  the  proposition  that  by  the  transfer  to  the  State  a 
taxes  existing  on  the  property  at  the  time  were  extinguished  by 
confusion,  and  that,  subsequent  to  the  transfer,  the  property  is 
exempt  from  taxation. 

Applying  that  decision  to  her  case,  she  urges  that  after  the  for- 
feiture of  the  property  to  the  State  for  the  taxes  of  1877  and  1878 
the  State  became  the  owner  and  all  taxes  subsequent  were  extin- 
guished by  confusion,  and  that  it  was  improperly  assessed  while  it 
remained  the  property  of  the  State. 

In  the  last  deed,  dated  in  1892,  that  under  which  the  plaintifT 
owns  as  vendor,  the  Auditor  of  the  State  declares  that  in  pursuance 
of  Section  3  of  an  act  approved  July  12,  1888,  No.  80  of  1888,  he 
conveys  the  property  described  to  plaintiff. 

That  it  is  the  property  which  was  adjudicated  to  the  State  for  the 
unpaid  taxes  of  the  years  1880  and  1881  in  the  name  of  J.  A.  Penis- 
ton,  and  in  1882  and  1883  in  the  name  of  A.  A.  Duplantier  (the  de- 
fendant) ,  on  the  20th  December,  1884,  by  James  D.  Houston,  tax 
collector,  for  unpaid  taxes  due  the  State  of  Louisiana,  and  that  it 
had  been  duly  advertised  and  offered  for  sale  by  I.  W.  Patton,  tax 
collector,  in  accordance  with  the  provisions  of  Act  80  of  1888 ;  that 
the  sale  was  made  for  the  price  of  |102  cash. 

Copies  of  the  deeds  referred  to  in  this  last  act  were  admitted  in 
evidence. 
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The  forfeiture  to  the  State  under  Act  96  of  1877  vested  full  title 
in  the  State  of  all  the  right  and  interest  of  the  party  assessed  in  the 
property,  subject  only  to  a  right  of  redemption. 

There  being  no  informality  in  the  forfeiture,  it  being  alleged  that 
the  property  was  forfeited,  and  the  defendant  having  conceded 
ex  necessitate  rei  for  the  purpose  of  her  defence  on  the  rule  for  a 
new  trial  that  the  property  was  forfeited  as  alleged,  it  absolutely 
and  unqualifiedly  became  the  property  of  the  State  from  the  day  the 
time  to  redeem  had  elapsed. 

The  State  acquired  the  immediate  dominion. 

Piroperty  is  the  absolute  right  of  the  owner  to  enjoy  and  dispose 
t)f  a  thing.  The  defendant  is  without  interest  to  question  the  legal- 
ity of  the  title  conveyed  under  Act  80  of  1888. 

A  similar  question  was  consideied  in  Morrison  vs.  Tax  Collector, 
26  An.  699.  This  court  held  that  the  former  owner  (who  contended 
that  the  tax  collector  could  not  sell  his  land,  it  having  been  for- 
feited to  the  State)  could  not  assume  that  position  without  putting 
himself  out  of  court,  because  if  his  lands  were  forfeited  to  the  State, 
the  only  remaining  right  was  the  right  of  redemption. 

The  same  may  be  said  as  applying  to  the  case  at  bar;  the  former 
owner  invokes  the  fact  that  the  property  involved  was  forfeited  to 
the  State.  ^ 

In  Breaux  vs.  Negrotto,  43  An.  432,  the  court  is  as  emphatic: 

•**  The  -divestiture  of  title  was  complete,  and  it  is  immaterial  to  the 
owner  prior  to  the  divestiture  in  what  manner  the  State  disposes  of 
her  property." 

In  Martinez  vs.  Tax  Collector,  42  An.  677,  we  said:  **No  reasons 
are  urged  and  can  be  urged  why  the  State,  being  the  owner  of  the 
property,  could  not  sell  the  same  and  fix  the  price,  and  impose  such 
conditions  in  the  sale  as  she  deemed  fit  and  proper." 

The  case  of  Morrison  vs.  Tax  Collector,  30  An.  432,  was  decided 
under  revenue  statutes  since  repealed.  At  the  time  sales  could  be 
made  upon  payment  to  the  collector  of  the  amount  of  the  State  and 
parish  taxes  due  on  the  property,  and  no  provision  was  made  to 
collect  taxes  upon  property  accruing  after  it  has  been  adjudicated 
to  the  State. 

In  State  ex  rel.  Dowers  vs.  Recorder,  45  An.  566,  it  is  stated:  "It 
likewise  appears  to  be  clear  that  it  was  the  definite  purpose  of  the 
Legislature  to  make  the  property  purchased  by  the  State  liable  to 
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BQbseqaent  taxation,  State,  parish  and  municipal,  as  will  appear 
from  the  following,  viz.,  '  the  price  bid  and  paid  for  said  property 
shall  be  in  full  and  final  payment  and  satisfaction  of  all  State  taxes, 
together  with  all  costs — and  the  purchaser  shall  take  said  property 
Bubject  to  all  subsequent  taxes.'  " 

The  sale  was  made  to  the  plaintiff  for  a  price,  including  the  taxes 
assessed  on  the  property  after  it  had  been  adjudicated  to  the  State. 

In  two  cases  of  recent  date  it  was  decided  that  in  order  to  become 
the  owner,  the  purchaser  must  pay  all  the  taxes,  including  those 
assessed  after  the  property  had  been  adjudicated  to  the  S'tate. 
Breaux  vs.  Negrotto,  43  An.  432 ;  Martinez  vs.  Tax  Collector,  42  An. 
677;  Morrison  vs.  Tax  Collector,.  80  An.  432. 

They  are  taxes  due  on  the  property  which  must  be  paid  in  order 
that  the  purchaser  may  have  a  complete  title. 

The  law  relating  to  a  confusion  of  right  extinguishing  obligations, 
when  the  qualities  of  debtor  and  creditor  are  united  in  the  same  per- 
son, does  not  apply. 

It  was  competent  for  the  Legislature  to  enact  a  statute  excluding 
the  State  from  the  operation  of  the  law  regarding  confusion  and  au- 
thorizing the  collection  of  a  tax  upon  her  own  property. 

The  statute,  80  of  1888,  provides  for  the  sale  of  property  bid  in  and 
adjudicated  to  the  State  for  taxes  for  the  year  1880,  and  subsequent 
years. 

The  taxes  for  which  the  property  was  sold  were  assessed  within 
the  years  provided  by  that  act. 

The  forfeiture  to  the  State  in  1877  does  not  affect  the  right  to  taxes 
for  years  subsequent  to  1880  on  property  adjudicated  to  the  State. 

The  defendant  has  no  interest  enabling  her  to  have  a  nullity  of  a 
title  pronounced. 

The  judgment  appealed  from  is  affirmed  at  appellant's  costs. 


No.    11,296.  i  46    1651 

I  48   6I6| 

New  Orleans,  Fort  Jackson  &  Grand  Isle  Raiiroad  Company 
vs.  Horace  B.  Turcan. 

1.  In  cases  of  flood,  as  in  tbose  of  conflagration,  services  rendered  yoluntarily  to 
preserve  another  man's  property  from  destruction  are  presumed  to  be  gratui- 
tous and  give  no  cause  of  action. 
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Under  tbe  present  levee  system  of  the  State  the  riparian  proprietor  upon 
whose  property  a  crevasse  has  occurred  is  not  legally  bound  to  close  the  same 
or  to  rebuild  the  broken  levee.  When  a  third  person  voluntarily  furnishes 
materials  and  pays  for  labor  in  aid  of  closing  the  break,  he  can  not  call  upon 
the  owner  of  the  land  to  reimburse  to  him  his  expenditures.  To  recognize  such 
a  right  would  be  to  practically  return  to  the  old  system. 


\  PPEAL  from  the  Twenty- second  District  Court,  Parish  of  Plaque- 
mines.    Livaudais,  J, 


A 


James  Wilkinaon  for  Plaintiff  and  Appellant : 

In  May,  1892,  it  was  the  legal  duty  of  the  defendant  to  keep  the  levee  fronting  his 
Happy  Point  plantation  in  proper  order,  preservation  and  repair.  Ordinances 
Police  Jury  Parish  of  Plaquemines;  Act  84  of  1884;  Barrow  vs.  Uepler,  34  An. 
H62;  Bass  vs.  State,  34  An.,  p.  503;  Act  88  of  1880;  Act  104  of  1882;  Slidell  vs.  Grand- 
jean,  111  U.  S.  321 ;  8th  Howard,  66;  Rev.  C.  C,  Articles  666,  646. 

Where  the  defendant  has  established  a  dangerous  agency  in  a  levee,  such  as  a  rice 
flume,  he  is  held  in  seasons  of  very  high  water  to  greater  care  in  seeing  that  all 
necessary  precautions  are  taken  to  avoid  a  crevasse.    Act  143,  Sec.  11,  of  1890. 

Where  a  crevasse  has  occurred  through  the  gross  fault  and  neglect  of  the  most 
ordinary  care,  by  defendant,  and  plaintiff  has  closed  the  same,  thereby  saving 
the  property  of  defendant,  and  relieving  him  from  liability  for  tlie  Immense 
damage  his  fault  would  have  caused,  he  must  reimburse  plaintiff  his  reason- 
able outlay  as  negotiorum  gestor  in  closing  said  crevasse,  and  that  irrespective 
of  whether  plaintiff  was  saved  from  great  loss  or  not  by  said  closure,  since  the 
crevasse  occurred  through  the  gross  negligence  of  defendant.  Police  Jury  vs. 
Hampton,  5  N.  S.  391;  2d  Kobinson,  139;  4  An.  22;  2  An.  146;  8  An.  68;  10  An.  395;  16 
An.  433;  26  An.  4;  36  An.  451;  41  An.  993. 

Plaintiff  is  further  entitled  to  a  lien  and  privilege  on  the  plantation  whereon  the 
levee  is  situated.    Rev.  C.  C.  3249,  p.  4. 


E,  Howard  McCaleh  for  Defendant  and  Appellee : 

Where  plaintiff  claims  from  the  defendant  damages  for  his  negligence  in  fail- 
ing to  keep  his  levee  in  good  order  and  condition,  a  duty  alleged  to  be  imposed 
upon  him  by  the  law  of  the  State  and  ordinances  of  the  police  jury  then  exist- 
ing, and  the  law  creating  such  supposed  duty  has  been  repealed  before  the  in- 
stitution of  the  suit,  plaintiff's  action  must  fall.  The  repealing  law  deprives 
him  of  all  remedy.  Act  Xo.  84  of  1884;  Act  Xo.  13  of  1892;  109  U,  S.  285 ;  32  An.  709, 
No  law  of  the  State  or  ordinance  of  the  police  jury  of  Plaquemines  parish  re- 
quires the  front  proprietor  to  fascine  his  levee,  and  he  is  not  liable  for  damages 
for  failing  so  to  do,  especially  where  It  is  shown  to  be  usual  and  customary. 
A  rice  flume  In  the  levee  on  the  right  bank  of  the  Mississippi  river,  below  the 
lower  line  of  "Live  Oak  Grove  Plantation,"  in  Plaquemines  parish,  is  not  con- 
sidered a  dangerous  agency,  being  specially  exempt  from  the  operation  of  the 
law  prohibiting  rice  flumes.  Section  11,  Act  No.  144  of  1890. 
Kspecially  where,  as  in  this  case,  It  is  shown  that  the  rice  flume  remained  in 
position  during  the  crevasse,  and  where  two  other  crevasses  occurred  in  the 
same  vicinity  about  the  same  time  during  the  high  flood  of  the  Mississippi 
river. 
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Crawfltth  and  maskrats  are  more  dangeroas  agencies  in  the  levees  of  Plaque- 
mines parish  than  rice  flumes. 

4.  The  plaintiff,  claiming  damages  in  this  case,  owns  and  operates  a  railroad 
having  its  track  four  arpents  from  the  Mississippi  river;  it  was  as  much  Its 
duty  as  defendant's,  the  riparian  proprietor,  to  keep  the  levee  in  repair.  In 
closing  a  crevasse  In  the  levee  near  Its  track  it  was  protecting  its  own  proper- 
ty, and  can  not  visit  the  loss  it  has  thus  sustained  upon  the  unfortunate  de- 
fendant. The  crevasse  is  not  shown  to  have  been  occasioned  by  fault  or  neg- 
lect of  defendant,  and  without  fault  there  can  be  no  liability.  Nitro -glycerine 
Case,  15  Wall,  524. 

5.  The  defendant  must  be  presumed  to  have  been  diligent  In  protecting  his  prop- 
erty. •*  Parcequo  chacun  est  presume  diligent  a  conserver  son  blen,  ses  effets, 
et  d'aflleurs  nee  afllicto  danda  est  aflliotlo."    Duranton ,  Tome  17,  No.  105. 

6.  The  crevasse  was  the  result  of  force  majeure  exclusively  and  the  services  ren- 
dered by  plaintiff  in  closing  it  are  presumed  to  be  gratuitoup  and  give  no  cause 
of  action,  especially  where,  in  doing  so.  It  was  protecting  its  own  property. 
Section  25,  Act  of  1829,  imposing  upon  front  proprietors  liability  for  damages 
for  neglecting  to  care  for  and  protect  their  levees  was  long  since  repealed. 
Leblanc  vs.  Pitman  &  Barrow,  16  An.  436. 

7.  The  war  changed  the  legislation  and  jurisprudence  which  imposed  on  the  front 
proprietors  the  duty  of  constructing  and  repairing  their  levees.  Police  Jury  of 
Jefferson  vs.  Tardos,  22  An.  61. 

8.  rpon  the  question  of  a  negligence  rel  non,  the  verdict  of  the  jury,  approved  by 
the  judge  a  quoy  is  entitled  to  great  weight  and  will  not  be  set  aside  unless  man- 
ifestly erroneous. 

The  Supreme  Court  always,  attaches  great  weight  to  the  verdict  of  a  jury  on  ques- 
tions of  fact,  the  credibility  of  witnesses,  etc.    U.  D.,  Vol.  1.  p.  92,  No.  1. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Plaintiffs  allege  that  the  defendant  is  the  owner 
of  the  Happy  Point  plantation,  in  the  parish  of  Plaqnemines,  on  the 
right  descending  bank  of  the  Mississippi  river.  That  said  land  was 
protected  on  the  river  front  by  a  magnificent  levee  bnilt  by  the  State  of 
Louisiana,  through  the  defendant  as  contractor,  who  was  paid  by  the 
State  for  the  bailding  of  the  same.  That  under  the  laws  of  the  State 
and  under  the  ordinances  of  the  police  jury  of  the  parish,  author- 
ized by  said  laws,  the  legal  duty  of  maintaining  and  keeping  said 
levee  in  good  order  and  repair  was  imposed  on  the  defendant,  the 
owner  of  said  property.  That  though  said  levee  was  built  of  fresh 
earth  and  exposed  somewhat  to  the  river,  the  defendant  negligently 
and  imprudently  failed  to  fascine  the  same  or  even  put  stakes  or 
trash  or  any  protection  to  said  levee  from  the  erosive  action  of  the 
swells  of  the  rising  river,  and  although  a  storekeeper,  conducting 
and  carrying  on  a  storekeeping  business  within  fifty  feet  of  said 
levee,  he  remained  quiescent  while  during  the  months  of  April  and 
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May  the  river  washed  the  outside  of  this  levee  down  until  it  became 
a  mere  shell.  That  with  a  nominal  expenditure  the  levee,  which 
was  2H  feet  above  the  highest  flood  level  of  1892,  could  have  been 
protected,  but  through  a  reckless  indifference  and  disregard  of  his 
duties  toward  himself  and  the  public,  the  defendant  grossly,  care- 
lessly, negligently  and  imprudently  failed  to  protect  said  levee  with 
either  sacks  of  earth,  planks,  willow  brush  or  rice  straw,  and  as  a  re- 
sult of  his  negligence  aforesaid,  a  hole  appeared  in  said  levee  just 
below  his  rice  flume,  on  or  about  the  evening  of  the  17th  of  May, 
1892,  when  the  river  was  very  high.  That  before  then,  and  then, 
the  neighbors  and  laborers  besought  the  defendant  to  repair  and 
protect  his  levee  and  to  stop  at  least  said  hole,  which  was  then 
spouting  water  at  a  distance  of  about  seventy -five  feet  from  his 
store,  filling  the  road  with  water,  and  being  alongside  of  a  rice 
flume  was  known  to  him  to  be  doubly  dangerous,  as  in  case  of  a 
crevasse  and  the  washing  out  of  said  flume  the  depth  of  in-rushing 
water  would  be  very  great.  That  said  appeals  to  defendant  were 
disregarded  by  him  and  wilfully,  negligently,  carelessly  and  wrong- 
fully the  defendant  utterly  failed,  omitted  and  refused  to  either 
protect  said  levee  or  stop  said  hole  or  employ  the  necessary  force  or 
material  to  accomplish  anything  toward  said  end,  and  then  on  or 
about  the  18th  May,  1892,  said  levee,  abandoned  to  its  fate  by  its 
owner  as  aforesaid,  gave  way  on  the  lower  side  of  said  rice  flume, 
and  the  water  rushed  through  with  great  force,  flooding  the  planta- 
tion of  the  defendant  and  the  surrounding  country. 

That  the  plaintifl*  corporation  own  and  operate  a  railroad  through 
the  west  bank  of  Orleans,  Jefferson  and  Plaquemines  parishes, 
which  passes  about  four  acres  back  of  the  crevasse  on  the  Happy 
Point  plantation. 

That  as  soon  as  they  became  aware  of  said  crevasse  plaintiffs  col- 
lected large  quantities  of  materials,  lumber  and  sacks  and  a  large 
number  of  laborers  and  rushed  them  down  to  said  crevasse  on 
special  trains. 

That  when  plaintiffs  took  charge  of  said  crevasse  it  was  increasing 
rapidly  and  was  of  g^eat  depth,  said  rice  flume  washing  out  while 
the  work  was  going  on,  and,  if  unchecked,  it  would  have  certainly 
washed  down  a  large  and  valuable  store  and  dwelling  house  and 
stables  of  defendant,  and  swept  a  deep  hole  through  the  front  por- 
tion of  his  property. 
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That  moreover,  if  allowed  to  increase,  the  said  crevasse  woald 
have  become  a  very  large  one,  and  have  destroyed  not  only  his  own 
crops,  bnt  would  have  done  over  $100,000  damages  to  other  crops, 
for  which  defendant  would  have  been  liable,  as  said  crevasse  occur- 
red through  his  inexcusable  and  criminal  negligence  and  want  of 
care  of  his  legal  duty  in  the  premises. 

That  only  by  the  utmost  diligence  and  strenuous  efforts  of  plain- 
tiffs was  said  crevasse  closed,  which,  but  for  it,  would  be  still  mnning, 
inflicting  untold  disaster  to  the  whole  community. 

That  the  closing  of  said  crevasse  cost  the  plaintiff  corporation  the 
sum  of  $5000,  including  the  use  of  trains,  for  which  they  made  na 
charge. 

That  plaintiffs  annexed  to  their  petition  a  statement  of  the  amount; 
of  expenditures  incurred  by  them  in  the  closing  of  the  said  crevasse^ 
and  they  averred  that  the  amounts  paid  and  charged  therein  werei 
just  and  reasonable. 

That  defendant  is  liable  to  the  plaintiffs  for  said  amounts,  flrat^ 
because  they  had  performed  a  work  that  it  was  the  legal  duty  of  the- 
defendant  to  do,  and  had  saved  defendant's  property  and  relieved 
him  from  heavy  liability  for  heavy  damages,  and  they  are  therefore 
entitled  to  reimbursement  for  said  amount  expended,  from  the 
defendant,  with  a  lien  and  privilege  on  the  said  property. 

That  defendant  is  moreover  liable  to  plaintiffs  by  reason  of  the  fact 
that  said  crevasse  occurred  through  the  negligence  and  imprudence 
of  defendant,  and  that  if  said  crevasse  would  have  been  allowed  to 
run  plaintiffs'  trains  would  have  been  stopped  and  plaintiffs  greatly 
damaged  by  the  aforesaid  acts  of  omission  of  the  defendant,  and  that 
the  legal  and  honest  expenses  to  prevent  said  damages  were  reaUy 
damages  sustained  by  them  through  the  fault  and  neglect  of  the 
defendant  as  aforesaid,  and  for  which  he  is  liable  to  them.  In 
view  of  the  premises,  they  prayed  that  the  defendant  be  con- 
demned to  pay  them  the  sum  of  four  thousand  four  hundred  and 
seventy-three  dollars  (that  being  the  amount  shown  on  the  exhibit 
or  account  annexed  to  the  petition) ,  with  legal  interest  from  judi- 
cial demand,  with  first  lien  and  privilege  on  the  property  known  as 
the  Happy  Point  plantation. 

The  charges  made  in  the  account  were  for  sacks,  lumber,  naile, 
straw,  dray  age,  labor  and  board. 

The  defendant  pleaded  the  general  issue  and  prayed  for  trial 
by  jury. 
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The  case  was  tried  by  a  jury,  which,  by  a  vote  of  9  to  3,  returned 
a  verdict  in  favor  of  the  defendant. 

Plaintiffs  moved  for  a  new  trial. 

In  passing  upon  the  motion  for  a  new  trial  the  district  judge  said 
that  the  jury  had  been  instructed  as  to  the  law  applicable  to  the 
case,  as  shown  by  the  written  charge  of  the  court  on  file,  and  in- 
structed that  they  were  the  judges  of  the  law  as  well  as  of  the  evi- 
dence and  of  the  sufficiency  of  that  evidence  and  the  credibility  of 
the  witnesses.  That  the  application  was  made  upon  the  evidence 
alone,  and  particularly  upon  the  question  of  negligence  vel  rion  on 
the  part  of  the  defendant,  of  which  evidence  submitted  to  them  the 
jury  are  the  best  judges.  For  these  reasons  he  refused  the  applica- 
tion and  rendered  judgment  in  favor  of  the  defendant,  rejecting 
plaintiffs'  demand  in  conformity  to  the  verdict. 

The  plaintiffs  have  appealed. 

On  or  about  the  18th  May,  1892,  a  crevasse  occurred  on  the  Happy 
Point  plantation,  in  the  parish  of  Plaquemines,  belonging  to  the  de- 
fendant. 

As  soon  as  the  plaintiffs  ascertained  that  fact  they  dispatched  a 
train  with  materials  to  the  place  in  order  to  assist  in  closing  the 
break.  There  is  no  doubt  but  that  they  contributed  large  amounts 
of  materials  and  furnished  a  great  deal  of  labor,  which  they  paid  for 
in  aid  of  this  result. 

We  are  called  on  to  say  whether  plaintiffs  are  entitled  to  recover 
this  amount  from  the  defendant. 

The  question  before  us  is  not  whether  the  defendant  was  legally 
bound  to  have  taken  all  proper  steps  for  the  repair  and  protection 
of  the  levee  on  his  property — whether  he  performed  this  duty 
or  not — whether  if  he  did  not  do  so  the  parochial  authorities 
would  have  had  the  legal  right  to  have  had  it  repaired  or  protected 
either  directly  or  through  the  instrumentality  of  third  parties  or 
third  parties  could  of  their  own  motion  have  done  so  with  a  legal 
right  to  reimbursement,  for  no  claim  is  asserted  for  expenditures 
made  in  the  repairing  or  protection  of  defendant's  levee  prior  to  its 
breaking.  What  is  contended  for  is  that  expenditures  made  by  the 
plaintiffs  for  the  closing  of  the  crevasse  after  it  had  taken  place  are 
recoverable  from  the  owner  of  the  property  on  which  it  occurred 
in  an  action  as  for  moneys  expended  for  his  use  and  benefit. 

We  say  in  an  action  for  moneys  expended  for  his  use  and  benefit, 
for  that  is  the  character  of  the  one  at  bar. 
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No  conventional  contractual  relations  are  advanced  as  having  ex- 
isted between  the  parties,  and  although  averments  are  scattered 
through  the  petition  to  the  effect  that  defendant  was  legally  bound 
to  have  ^ept  his  levee  in  proper  repair  and  properly  protected — 
that  he  had  violated  that  duty  and  that  he  was  guilty  of  negligence, 
which  led  up  to  the  crevasse  as  the  cause  thereof ;  and  although  the 
plaintiffs  in  one  allegation  declared  that  the  amount  of  their  expendi- 
tures were  in  reality  damages  sustained  by  them,  we  are  of  the 
opinion  that  plaintiffs'  demand  is  not  one  ex  delicto  for  damages. 

The  plaintiffs  do  not  ground  their  cause  of  action  upon  the  allega- 
tions we  have  referred  to — they  were  inserted  in  the  petition  in  sup- 
port of  the  theory  on  which  this  case  is  based,  which,  as  we  have  said, 
is  that  the  moneys  expended  enured  to  the  benefit  of  defendant  and 
were  therefore  to  be  repaid.  They  were  doubtless  suggested  as  useful 
for  that  purpose  by  the  line  of  thought  followed  in  Police  Jary  vs. 
Hampton,  5  N.  S.  898.  The  fact  that  plaintiffs  ;n  one  of  their  allega- 
tions declare  that  the  moneys  expended  by  them  were  in  reality  dam  - 
ages  to  them  can  not  change  the  character  of  the  action  as  shown  by 
the  prayer  and  the  pleadings  as  a  whole,  and  where  on  the  face  of 
the  papers  the  allegation  to  that  effect  is  legally  incorrect. 

If  the  plaintiffs  could  recover  from  the  defendant  the  amount  de- 
manded, they  certainly  could  not  do  so  under  their  pleadings,  by 
way  of  damages.  Admitting  as  true  the  fact  alleged  that  they  did 
expend  the  amount  claimed  in  closing  the  crevasse  on  defendant's 
land,  that  fact  would  not  furnish  legal  evidence  of  damage  per  se  to 
them  to  the  same  amount  as  resulting  from  the  break — the  outlays 
made  would  have  no  necessary  legal  connection  with  damages 
Buffered — ^it  would  be  no  test  of  or  measure  of  damages. 

A  third  person  may  spend  large  amounts  in  closing  a  break  in 
the  levee  on  another's  property  perfectly  consistently  with  the  fact 
that  neither  the  crevasse  nor  its  long  continuance  would  affect  his 
interest  to  the  amount  of  a  single  dollar.  Plaintiffs  allege  no  dam- 
ages outside  of  their  expenditures. 

Under  the  views  we  entertain  of  the  action  we  confine  our  inquiry 
to  the  question  whether  plaintiffs  can  recover  the  amount  sued  for 
as  for  moneys  expended  for  the  use  and  benefit  of  the  defendant. 

At  the  very  threshold  we  meet  the  rule  announced  in  Watson  vs. 
Ledoux,  8  An.  68,  that  ''  in  cases  of  flood,  as  in  those  of  conflagration^ 
services  rendered  voluntarily  to  preserve  another  man's  property 
11 
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from  destraction  are  presumed  to  be  grataitous  and  give  no  cause  of 
action." 

Did  the  plaintiffs  adduce  any  fact  on  the  trial  of  this  case  to  take 
it  out  of  the  rule  so  proclaimed?    We  think  not. 

Formerly  the  front  proprietors  on  the  Mississippi  river  were  re- 
quired to  construct  the  necessary  levees  and  embankments  along 
their  front  lines  on  the  margin  of  the  river  at  their  own  cost,  and  in 
default  thereof  the  required  work  might  be  done  at  their  expense 
by  the  parochial  authorities,  but  this  court  in  Police  Jury  of  Jefferson 
vs.  Tardos,  22  An.  58,  held  that  the  act  of  the  Legislature,  approved 
February  17, 1866,  repealed  all  former  laws  authorizing  the  parochial 
authorities  to  construct  levees  at  the  cost  and  expense  of  the  front 
riparian  proprietors  of  the  lands  leveed,  and  since  its  date  the  parish 
could  not  force  them  to  pay  the  cost  of  a  levee  which  she  has  ordered 
to  be  constructed  along  the  front  line  and  that  no  re-enactment  of 
former  laws  had  been  made  at  the  time  of  its  decision.  It  further 
said :  <*  The  legislation  on  the  subject  of  levees  since  the  late  war  has 
manifestly  been  framed  with  reference  to  the  great  changes  which 
have  been  wrought  in  the  condition  of  the  country  by  the  late  war. 
The  vast  expense  formerly  imposed  upon  the  riparian  proprietors  of 
building  the  heavy  embankments  necessary  on  the  Mississippi,  and 
to  make  continuous  repairs  upon  them,  would  now,  under  the  altered 
state  of  affairs  in  regard  to  capital  and  labor,  be  utterly  ruinous. 
Hence  the  policy  was  a  wise  one  to  relieve  that  class  o£  our  people 
by  a  change  of  the  laws  and  regulations  in  respect  to  the  levee  sys- 
tem." 

We  have  been  referred  to  no  law.  and  we  know  of  none,  altering 
the  situation  as  stated  in  the  case  of  Tardos,  making  it  the  duty  of 
front  riparian  proprietors  to  build  the  levees  on  their  front  either 
when  new  levees  become  necessary  by  gradual  changes  and  en- 
croachments of  the  river  or  from  the  sudden  sweeping  away  of  the 
old  levees  by  crevasses.  That  work  has  now  to  be  done  by  the  public 
authorities.  If  the  defendant  in  this  case  could  not  have  been  legally 
called  upon  to  close  the  break  which  had  occurred  on  his  plantation 
either  by  the  public  authorities  or  by  his  neighbors,  the  plaintiffs 
could  not  by  going  forward  of  their  own  accord  and  closing  the  work 
primarily  at  their  own  expense  force  the  defendant  to  subsequently 
defray  that  expense — to  recognize  such  a  right  on  their  part  would 
be  practically  to  return  to  the  old  system.    If  the  plaintiffs  have  any 
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claim,  legal  or  equitable  as  arising  from  the  outlay  made  by  them, 
it  would  be  against  parties  other  than  the  defendant. 

The  contention  that  the  plaintiffs  have  through  their  action  saved 
the  defendant  from  damages  for  which  he  otherwise  might  be  liable  is 
predicated  upon  considerations  remote  and  purely  conjectural  and 
speculative.  They  might  under  the  former  system  have  been  ad- 
duced as  an  argument  supporting  and  fortifying  such  a  demand  as 
was  advanced  by  the  Police  Jury  against  Hampton  (5  N.  S.  398) 
under  the  then  existing  laws,  but  standing  alone  under  the  present 
condition  of  affairs  they  do  not  form  the  basis  of  a  claim  for  reim- 
bursement in  this  suit. 

The  conclusions  we  have  reached  and  just  announced  do  away 
with  the  necessity  of  our  expressing  any  opinion  upon  the  positions 
taken  by  the  defendant  that  plaintiffs  as  operating  a  railroad  running 
along  the  river  and  owning  the  lands  upon  which  the  tracks  are  laid 
on  portions  of  the  properties  having  fronts  upon  the  Mississippi  river 
would  be  as  much  bound  for  the  repair  and  protection  of  the  levees 
as  the  parties  owning  those  properties  directly  upon  the  river,  and 
that  in  making  these  expenditures  plaintiffs  were  acting  in  their  own 
name  and  for  their  own  benefit  and  not  for  defendant. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
a£Armed. 

Rehearing  refused.  * 


No.  11,422. 

State  ex  rel.  A.  Lehman  &  Co.  vs.  Hon.  Fred.  D.  King,  Judge  op 

THE  Civil  District  Court  for  the  Parish  of  Orleans;  et  al. 

1.  The  contention  is  not  well  founded  that  a  jud^e  of  the  Civil  District  Court  who 
grants  prior  to  allotment  an  order  of  injunction,  in  80  doing,  exhausts  his 
power  over  the  order  and  is  without  authority,  subsequently  and  prior  to  al-  Lf^  1^ 
lotment,  to  modify  or  rescind  the  sume.  Untllallotment  he,  for  legal  purposes  46  iSi 
retains  control  of  his  own  order.  |J|    ^ 

2.  Where  such  a  second  order  has  been  granted  and  it  is  sought  to  have  the  same  | 

reviewed  under  writ  of  certiorari,  the  judge  of  the  particular  division  of  the    Lg     ggj. 
court  who  has  at  the  time  of  the  application  for  the  writ,  control  of  the  case     120     377 
by  allotment  is  the  proper  judge  with  whom  to  test  contradictorily  the  order    |j2o     7J7 
complained  of. 
8.    It  is  a  general  but  not  an  inflexible  rule  that  prior  to  the  modification  or  rescis- 
sion of  an  order  of  injunction,  notice  should  be  given  to  tlie  party  who   ob- 
tained th'e  writ.    Where  the  rule  is  departed  from,  it  is  propert  hat  such  notice 
should  be  subsequently  given,  to  the  end  that  parties  may  guard  tlieir  inter- 
ests and  rights. 
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I.  The  powers  of  the  Supreme  Court,  under  Art.  90  of  the  Constitution,  are  not 
confined  to  writs  of  certiorari,  prohibition,  mandamiu  and  quo  varrantOy  but 
extend  to  other  remedial  writs. 

5.  Parties  complaining  of  an  order  "  suspending  until  after  hearing"  a  prior  or- 
der of  Injunction  must,  before  inroking  the  supervisory  powers  of  the  Supreme 
Court,  have  unsuccessfully  sought  to  have  the  "suspending"  order  rescinded. 
Where  a  restraining  order  is  sought  pending  an  examination  of  issues  sub- 
mitted for  examination,  the  whole  case  should  as  far  as  practicable  be  placed 
before  the  court. 

5.  Where  the  United  States  Marshal  (under  writs  of  fl  fa  from  the  Circuit  Court  of 
the  United  States,  directed  against  a  lessee),  having  seized  the  "right  of  occu- 
pancy" of  certain  premises,  lias  (with  the  consent  of  the  lessor  and  the  receiver 
of  the  lessee  appointed  by  the  Civil  District  Court)  granted  to  a  third  person 
the  right  of  occupying  the  premises  on  paying  rent,  until  a  sale  under  the 
writs,  a  creditor  of  the  lessee  subsequently  attaching  the  "right  of  occu- 
pancy" of  the  same  premises,  in  the  Civil  District  Court,  can  not  oust  such 
person  from  his  occupancy  by  exparte  injunction  proceedings  directed  against 
him  alone,  nor  Is  he  entitled  to  a  suspensive  appeal  from  an  order  suspending 
until  hearing,  an  ex paWe  prior  order  of  injunction  which  would  have  accom- 
plished that  result 


A 


PPLICATION  for  CertioraH,  Mandamus  and  Prohibition. 


Dinkenspiel  <&  Hart  for  the  Relator. 


Lazarus,  Moore  &  Luce  for  the  Respondent. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Relators  represent  that  on  January  1,  1894,  they 
applied  to  the  Hon.  N.  H.  Rightor,  one  of  the  judges  of  the  Civil 
District  Gourt  for  the  parish  of  Orleans,  in  the  case  entitled  A.  Leh- 
man &  Co.  et  als,  vs.  Walter  P.  Walsh,  for  an  injunction  against  said 
Walter  P.  Walsh,  their  petition  being  verified  by  proper  affidavits. 

That  the  said  judge  granted  the  injunction  as  prayed  for  condi- 
tioned upon  relators  furnishing  bond  in  the  sum  of  $1000,  which 
they  did  furnish  with  good  and  polvent  security,  and  the  injunction 
was  thereupon  issued  by  the  clerk  of  the  court,  enjoining  and  re- 
straining the  said  Walsh  from  carrying  on  business  in  the  stores  Nos. 
145  Canal  street  and  7  and  9  Bourbon  street  in  New  Orleans,  and 
from  making  any  use  of  said  premises  except  for  the  purpose  of 
preparing  for  the  removal  of  the  goods  therein  belonging  to  said 
Walsh. 
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That  OD  the  same  day  a  duly  certified  copy  of  said  injnnction  un- 
der the  seal  of  the  court  was  served  upon  the  said  Walsh  in  person. 

That  the  said  petition  and  application  for  injunction  was  pre- 
sented to  the  said  judge  prior  to  the  allotment  of  said  cause  as  au- 
thorized by  the  Constitution  of  the  State  and  the  rules  of  said  court; 
that  said  cause  was  not  allotted  according  to  the  rules  of  said  court 
until  the  following  day,  Tuesday,  January  2,  1894,  when  same  was 
allotted  to  Division  "B"  of  said  court,  presided  over  by  Hon. 
Fred.  D.  King. 

That  at  about  the  hour  of  11  o'clock  A.  M.  on  said  Tuesday,  Janu- 
ary 2,  1894,  and  before  the  allotment  of  said  cause,  the  following  or- 
der was  endorsed  on  said  injunction  served  upon  the  said  Walsh, 
to -wit: 

''Upon  representations  of  H.  L.  Lazarus  and  a  full  statement  of 
the  facts,  the  writ  issued  herein  is  suspended  until  the  further  order 
of  the  court  and  after  hearing.     New  Orleans,  January  2,  1894. 
(Signed)  **N.  H.  Rightoe,  Jwdpe.'' 

That  said  copy  of  injunction  with  the  said  order  endorsed  thereon 
was  thereupon  filed  in  the  clerk's  office  of  said  Civil  District  Court. 
That  said  order  of  January  2,  1894,  was  rendered  without  notice  to 
relators,  without  any  hearing  of  any  kind,  and  they  did  not  know  of 
same  until  after  it  had  been  filed  in  the  clerk's  office  as  aforesaid. 

That  as  soon  after  the  allotment  of  said  cause  as  possible  relators 
appeared  before  the  said  Hon.  Fred.  D.  King  and  asked  for  a  suspen- 
sive appeal  from  said  order,  tendering  a  bond  with  good  and  solvent 
security  in  any  amount  to  be  fixed  by  the  court,  but  on  January  3, 
1894,  the  said  Hon.  Fred.  D.  King  refused  said  appeal  as  prayed  for.. 
That  said  order  of  January  2,  1894,  is  absolutely  null  and  void  and 
without  effect,  for  the  following  reasons : 

1.  That  in  advance  of  the  allotment  of  said  cause  the  said  Hon. 
N.  H.  Rightor  had  no  right  or  authority  to  act  in  said  cause — ^the 
granting  of  the  preliminary  writ  of  injunction  having  exhausted  his 
authority  in  the  premises. 

2.  That  said  order  was  rendered  without  notice  and  without  hear- 
ing of  any  kind. 

3.  That  said  order  purported  to  be  rendered  because  of  the  pre- 
sentation to  the  court  of  certain  facts — and  an  order  regularly  granted 
can  not  be  set  aside  by  the  court  upon  matters  of  fact  until  final 
hearing  of  the  cause. 
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That  under  the  ConBtitution  of  the  State  and  the  rules  of  said 
Civil  District  Court  the  granting  of  a  preliminary  writ  by  any  judge 
of  said  court  prior  to  an  allotment  does  not  in  anywise  affect  the  con- 
trol of  the  cause  by  the  judge  to  whom  same  may  be  allotted  after 
the  allotment,  and  therefore  the  said  Hon.  Fred.  D.  King,  presiding 
judge  of  Division  **B''  of  the  Civil  District  Court,  is  alone  competent 
to  deal  with  said  cause  and  is  the  only  one  of  said  judges  against 
whom  the  process  of  this  court  may  be  directed  as  to  said  cause. 

That  relators  are  entitled  to  writs  of  certiorari,  prohiDitio  n  and 
mandamus  to  the  end  that  said  proceedings  be  enquired  into,  the 
execution  of  said  order  of  January  2,  1894,  restrained,  and  an  appeal 
given  the  relator  therefrom ;  the  said  writs  to  be  operative  in  their 
order,  so  that  if  the  writ  of  certiorari  be  granted  and  made  peremp- 
tory the  other  writs  will  be  unnecessary ;  or  if  the  writ  of  certiorari 
be  finally  refused  and  a  writ  of  prohibition  granted  the  writ  of  man- 
damns  will  be  unnecessary,  and  if  both  the  writs  of  certiorari  and 
prohibition  be  refused  or  set  aside  after  final  hearing  that  then  the 
writ  of  mandamus  be  made  peremptory. 

In  view  of  the  premises,  relators*  prayer  was  that  a  writ  of  cer- 
tiorari issue  directed  to  the  Hon.  Fred.  D.  King,  judge,  commanding 
him  to  transmit  the  original  record  in  the  suit  of  A.  Lehman  &  Co. 
vs.  No.  41,200,  Walter  P.  Walsh;  that  the  validity  of  said  order  of 
January  2,  1894,  may  be  enquired  into  and  that  said  writ  also  be 
directed  to  the  said  Walsh,  prohibiting  him  from  acting  under  said 
order  of  January  2,  1894,  and  that  in  due  course  of  law  the  said  writ 
be  made  perpetual  and  said  order  annulled  and  set  aside.  Under  the 
restriction  before  stated  they  prayed  for  a  writ  of  prohibition 
directed  to  the  said  judge,  enjoining  him  from  enforcing  or  acting 
under  said  order  of  January  2,  1894,  and  that  in  due  course  said  pro- 
hibition be  made  perpetual. 

Under  the  restriction  before  stated  they  prayed  for  the  issuance 
of  a  writ  of  mandamus  commanding  the  said  judge  to  grant  a  sus- 
pensive appeal  from  said  order  of  January  2,  1894. 

They  prayed  that  Walsh  be  served  with  a  copy  of  the  proceed- 
ings. 

This  court  ordered  that  a  writ  of  certiorari  issue  and  that  the  re- 
spondents show  cause  why  the  writs  of  mandamus  and  prohibition 
should  not  be  granted  as  prayed  for,  but  refrained  from  issuing  any 
restraining  order  in  the  premises,  for  the  reason  that  the  petition 


NEW  ORLEANS,  FEBRUARY,  1894.  167 

State  ex  rel.  Lehman  vs.  Judge  et  al. 

utterly  failed  to  disclose,  as  it  should  have  done,  the  character  of 
the  proceedings  in  the  court  below  or  the  facts  and  circumstances  of 
the  case  in  which  an  intervention  was  asked.  We  were  inclined, 
for  this  reason,  to  refuse  relators'  application  in  its  entirety. 

In  the  answer  filed  by  the  jud^^e  of  Division  <'B,"  he  states  that  he 
transmits  not  only  the  record  in  the  case  of  A.  Lehman  &  Co.  vs. 
Walter  P.  Walsh,  but  other  original  records  and  copies  incident  to 
and  connected  with  the  litigation  growing  out  of  the  seizures  and 
attachments  against  the  Runkel-Hoerner  Company,  Limited,  in  suits 
pending  in  the  various  divisions  of  the  District  Court  for  the  parish 
of  Orleans,  and  liquidation  proceedings  in  which  liquidators  and  re- 
ceivers have  been  appointed  and  various  orders  granted  therein ; 
that  he  transmits  and  makes  part  of  his  answer  the  said  records  for 
the  reason  that  they  are  part  of  and  concern  the  same  litigation  of 
which  the  injunction  sued  out  by  A.  Lehman  &  Co.  et  al,  is  but  a 
part,  and  that  said  records  show  that  all  the  attachment  proceedings 
and  cases,  including  those  by  relators,  were  transferred  to  and 
cumulated  with  the  liquidation  proceedings. 

He  avers  that  all  the  orders  granted  by  him  and  the  Hon.  N.  H. 
Rightor  in  the  case  aforesaid  are  legal  and  valid,  and  that  relators 
are  not  entitled  to  a  writ  of  certiorari. 

That  his  own  refusal  to  grant  a  suspensive  appeal  from  the  ord^r 
suspending  the  injunction  in  the  case  of  A.  Lehman  &  Co;  et  al,  vs. 
Walsh  does  not  entitle  relators  to  writs  of  mandamus  and  prohibi- 
tion. 

That  the  records  transmitted  show  that  an  order  of  injunctiont  was 
granted  in  the  said  case  of  Lehman  &  Co.  et  al,  vs.  Walsh  by  the  Hon. 
N.  H.  Rightor,  judge  of  Division  "D,»'  and  that  subsequently  the  said 
judge  before  the  allotment  of  the  case  suspended  the  operation  of 
said  injunction  by  a  written  order  to  that  effect  on  the  same  day  that 
the  injunction  was  granted. 

That  the  injunction  granted  was  not  a  matter  of  right,  and  was 
within  the  discretion  of  the  judge  to  whom  the  application  was  pre- 
sented to  refuse  or  grant  the  same,  and  that  before  the  allotment  of 
the  case  the  judge  who  originally  granted  the  writ  had  the  right  to 
either  revoke  or  modify  the  same,  such  order  being  entirely  within 
his  control  and  power  of  modification  or  revocation. 

That  said  judge  having  the  authority  previous  to  the  allotment  of 
the  case  to  modify  or  revoke  such  order,  could  modify,  revoke  or 
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suspend  the  same,  either  upon  a  representation  of  facts  made  to  him 
or  without  such  representation,  and  could  do  so  either  with  or  with- 
out notice  to  the  parties  in  interest  and  a  contradictory  trial  upon 
the  question  whether  the  injunction  should  be  suspended. 

That  the  judge  had  the  absolute  power  to  revoke  or  modify  this 
class  of  injunctions,  and  to  hold  that  he  could  only  do  so  after  notice 
and  hearing  of  the  parties  upon  the  question  of  fact  presented  for  the 
issuance  of  the  injunction,  would  be  to  deny  his  discretion  and  power 
to  revoke  or  modify  the  order  of  injunction,  and  would  deny  him  the 
power  to  set  aside  an  injunction  improvidently  granted  until  after  the 
delays  which  are  always  usual  in  rule,  contradictorily  granted,  and  the 
trial  thereof,  and  would  result  in  the  party  enjoined  suffering  all  the 
injury  resulting  therefrom  pending  the  trial  and  decision  on  any  rules 
which  might  be  taken. 

That  the  said  judge  having  the  absolute  power  to  revoke  or  mod- 
ify the  said  order  of  injunction,  the  exercise  of  such  power  is  not  af- 
fected by  the  fact  that  he  states  in  the  order  that  he  does  so  upon 
the  statement  of  certain  facts  made  to  him,  but  the  question  is 
whether  upon  the  face  of  the  petition  as  presented,  the  case  was  of 
such  a  character  as  authorized  the  judge  either  to  grant  or  refuse 
the  injunction.  That  to  hold  that  the  judge  who  originally  granted 
the  injunction  had  no  right  or  authority  to  set  it  aside,  would  be  to 
hold  that  an  injunction^  no  matter  how  improvidently  granted,  would 
have  to  stand  until  allotment  was  made. 

That  in  the  order  suspending  the  injunction  the  judge  made  such 
suspension  (as  shov^n  in  the  order)  until  further  orders  of  court  and 
after  further  hearing. 

That  under  the  said  order  of  suspension,  relators  had  the  right  and 
were  reserved  the  right  to  apply  and  move  for  reinstatement  c  f  the 
original  order  of  injunction,  and  that  he,  the  respondent  judge,  had 
been  ready  at  any  and  all  times  to  receive  and  consider  such  appli- 
cation, but  that  no  such  application  had  been  filed  by  relators.  That 
the  Hon.  N.  H.  Rightor  having  granted  the  original  order  of  injunc- 
tion and  having  suspended  the  same,  and  the  case  having  been  sub- 
sequently allotted  to  respondent  and  an  application  for  a  suspensive 
appeal  having  been  made,  respondent  in  his  discretion  refused  such 
suspensive  appeal,  and  relators  are  not  entitled  to  a  mandamuB  to 
compel  the  granting  of  the  same,  as  the  granting  of  the  injunction 
and  the  modifying  of  the  same  was  within  the  discretion  of  the  Civil 
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District  Court,  and  to  grant  a  snspensive  appeal  woald  be  to  control 
that  discretion  and  to  reinstate  an  injanction  which  the  lower  court 
had  in  its  discretion  decided  should  be  revoked  and  suspended. 

That  the  injunction  sought  by  relators  was  in  its  nature  mandatory, 
as  while  the  injunction  is  directed  against  the  defendant,  Walsh,  to 
restrain  him  from  using  and  enjoying  the  possession  of  the  premises, 
still,  if  reinstated,  it  would  have  the  effect  of  ousting  him  from  a 
possession  which  relators  admit  he  now  has. 

That  the  injunction  being  thus  mandatory  in  its  nature  should  not 
be  issued  until  after  legal  trial  upon  its  merits.  The  respondent 
judge  relies  upon  the  case  of  State  ex  rel.  Koehl  vs.  King,  45  An., 
recently  decided  by  this  court,  as  supporting  these  views. 

An  examination  of  the  petition  of  relators,  upon  which  they  ob- 
tained the  order  of  injunction,  shows  that  they  averred  that  they 
were  creditors  of  the  Runkel-  Hoemer  Company,  Limited ;  that  under 
writs  of  attachment  they  had  seized  certain  property  of  that  company, 
including  especially  the  leases  and  rights  of  occupancy  of  the  premises 
Nos.  145  Canal  street  and  7  and  9  Bourbon  street,  in  the  city  of  New 
Orleans,  which  leases  and  rights  of  occupancy  were  worth  about 
$25,000.  That  unless  they  are  able  in  due  course  of  law  to  sell  and 
realize  upon  said  leases  and  rights  of  occupancy  all  their  claims 
against  said  company  will  not  be  paid  in  full.  That  W.  P.  Walsh,  a 
resident  of  New  York,  temporarily  in  New  Orleans,  had  taken  posses- 
sion of  said  premises  without  right  or  authority  and  had  announced 
his  intention  of  carrying  on  business  in  the  same,  commencing  on 
Tuesday,  January  2,  1894.  That  they  would  be  irreparably  injured 
should  he  be  allowed  to  continue  the  possession  and  use  of  said  prop- 
erty, and  that  they  have  no  relief  save  in  the  equitable  writ  of  injunc- 
tion. That  when  Walsh  purchased  the  contents  of  said  stores  he  was 
notified  that  he  would  have  a  reeisonable  time,  not  exceeding  two 
weeks,  within  which  to  remove  said  goods  from  said  premises,  but 
that  he  had  announced  his  intention  of  carrying  on  business  and  sell- 
ing said  goods  regardless  of  said  notice  and  regardless  of  their  rights 
and  those  of  other  creditors  of  the  said  company. 

Their  petition  closed  with  the  prayer  that  an  injunction  issue  en- 
joining and  restraining  Walsh,  his  agents,  clerks  and  employes  from 
carrying  on  business  in  the  said  premises  and  from  making  any  use 
of  the  same  except  for  the  purpose  of  preparing  for  the  removal 
therefrom  of  the  goods  therein  belonging  to  him.     That  after  due 
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proceedings  the  said  injnnctioD  be  by  judgment  perpetuated,  with 
reservation  of  their  right  to  sue  Walsh  for  whatever  loss  or  damage 
they  may  have  sustained  by  reason  of  his  retention  or  occupancy  of 
the  premises. 

The  allegations  of  this  last  petition,  like  those  of  the  petition  in  the 
present  proceeding,  are  exceedingly  indefinite.  They  do  not  set  out 
all  the  facts  of  the  case,  and  we  are  forced  to  gather  these  facts,  as 
best  we  may,  from  the  various  records  or  fragments  of  records  which 
the  respondent  judge  has  sent  up. 

The  answer  of  the  respondent,  Walsh,  verified  by  the  oath  of  one 
of  his  attorneys,  makes  the  following  allegations : 

Respondent  would  for  further  answer  state  the  facts  in  connec- 
tion with  this  litigation — a  litigation  of  which  the  injunction  sued 
out  by  A.  Lehman  &  Co.  et  al,  was  but  a  branch  or  incident. 

Respondent  shows  that  in  the  cases  styled  Sweetser,  Pembroke  & 
Co.  vs.  The  Runkel  - Hoerner  Company,  Limited,  and  the  H.  B. 
Claflin  Co.  vs.  The  Runkel- Hoerner  Company,  Limited,  attachments 
were  issued  from  the  United  States  Circuit  Court  for  the  Fifth 
Circuit  and  Eastern  District  of  Louisiana,  and  levied  upon  the 
stock  of  merchandise  and  fixtures  contained  in  the  premises  now 
occupied  by  your  respondent;  that  subsequently  suits  were  insti- 
tuted and  provisional  seizures  issued  in  the  cases  styled  Joseph  R. 
Mitchel  vs.  Amos  Runkel,  and  Mrs.  Sarah  E.  Atkins  vs.  Amos  Run- 
kel in  the  said  United  States  court,  on  demands  for  rent,  in  the 
former  case  of  the  Bourbon  street  premises  and  in  the  latter  case  of 
the  Canal  street  store  now  occupied  by  your  respondent;  that 
judgments  were  obtained  in  the  United  States  court  recognizing  the 
lessor's  privilege  and  pledge  upon  the  stock  of  merchandise  and  all 
movable  effects  in  said  leased  premises;  that  the  same  were  sold  at 
marshal's  sale  under  said  judgments  and  writs  of  fieri  facias  issued 
thereon  on  the  26th  day  of  December,  1893 ;  that  previous  to  the  sale 
A.  Lehman  &  Co.  filed  interventions  in  the  cases  of  Sweetser,  Pem- 
broke &  Co.  and  the  H.  B.  Claflin  Co.  vs.  the  Runkel -Hoerner  Com- 
pany setting  up  that  the  attachments  issued  therein  should  be  disr 
solved  on  account  of  liquidators  having  been  appointed  in  the  State 
court  and  all  the  property  and  effects  of  the  Runkel- Hoerner  Com- 
pany having  been  ordered  to  be  placed  in  the  possession  of  said 
liquidators  and  receivers,  collusion,  etc.  ;  that  the  said  interven- 
tions and  attachment  cases  of  Sweetser,  Pembroke  &  Co.  and  the 
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H.  B.  Claflin  Co.  were  regularly  put  at  issue  and  tried,  and  judg- 
ments were  rendered  maintaining  said  attachments  and  dismissing 
the  interventions — ^the  seizures  under  the  attachments  having  been 
made  prior  to  the  appointment  and  qualification  of  liquidators  and 
receivers;  that  at  the  said  sale  by  the  United  States  marshal  re- 
spondent purchased  the  stock  of  merchandise  and  fixtures  for  a 
sum  exceeding  $50,000  and  paid  cash  therefor;  that  at  and  during 
the  sale  of  said  stock  and  after  the  marshal  had  announced  the 
terms  thereof,  G.  Lehman,  of  the  firm  of  A.  Lehman  &  Co.,  asked 
the  marshal  whether  the  purchaser  would  be  allowed  to  occupy  the 
premises  after  the  sale,  and  that  the  marshal  responded  that  the 
purchaser  would  be  allowed  to  have  possession  of  the  premises  for 
two  weeks  or  possibly  longer,  and  that  if  he  continued  any  longer 
he  would  have  to  obtain  the  consent  of  the  landlord  or  parties  in- 
terested ;  that  in  the  said  suits  of  Sweetser,  Pembroke  &  Co.  and 
the  H.  B.  Claflin  Co.,  and  under  the  attachments  issued  therein,  the 
right  of  occupancy  now  in  controversy  was  seized  by  the  United 
States  marshal ;  that  in  the  said  suits  in  the  United  States  court  the 
liquidators  appeared  and  filed  exceptions  setting  up  that  on  account 
of  the  Runkel-Hoemer  Company  having  gone  into  liquidation  the 
attachments  should  be  dissolved,  which  exceptions  were  overruled 
by  the  court  and  final  judgment  rendered  in  said  cases  in  favor  of 
Sweetser,  Pembroke  &  Co.  and  the  H.  B.  Claflin  Co.,  and  against 
the  defendants  and  the  intervenors,  A.  Lehman  &  Co.  et  al.,  the 
appointment  and  qualification  of  the  liquidators  being  subsequent  to 
the  attachment  and  seizures  thereunder  in  the  United  States  court ; 
that  subsequent  to  the  purchase  by  respondent  of  the  said  stock  of 
merchandise  and  fixtures  A.  Lehman  &  Co.  et  al.  appeared  in  the 
United  States  court  and  took  a  rule  upon  the  United  States  marshal 
and  respondent  to  show  cause  why  they  should  not  vacate  the 
premises  now  occupied  by  respondent;  that  subsequently  under 
the  attachment  proceedings  in  the  Civil  District  Court  for  the  parish 
of  Orleans,  Division  A,  wherein  the  said  A.  Lehman  &  Co.  et  al, 
have  secured  attachments,  the  said  parties  took  a  rule  upon  the  de- 
fendant, the  Runkel-Hoemer  Company,  to  show  cause  why  the 
right  of  occupancy  should  not  be  sold  in  their  case  as  perishable, 
and  that  said  rule  was  discharged,  the  judge  of  Division  A  transfer- 
ring all  the  attachments  in  his  said  division  to  Division  E,  in  which 
division  the  liquidators  and  receivers  had  been  appointed  and  qual- 
ified for  the  Runkel-Hoemer  Company. 
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Respondent  avers  that  he  is  occupying  the  said  premises  under 
permission  from  the  United  States  marshal  and  under  agreement 
with  the  liquidators  and  receivers  of  the  Runkel-Hoemer  Oo.  to  pay 
the  same  rent  that  was  agreed  to  be  paid  prior  to  the  institution  of 
said  attachment  proceedings  against  said  company,  and  also  with  the 
consent  of  the  landlord  and  original  tenant,  Amos  Runkel,  and  with 
the  understanding  that  when  the  right  of  occupancy  of  the  leased 
premises  was  sold  respondent  would  vacate  the  premises.  That  re- 
lators were  absolutely  without  right  to  enjoin  respondent  from  occu- 
pying or  enjoying  the  premises,  and  they  could  suffer  no  irreparable 
injury  by  reason  of  the  refusal  to  grant  the  injunction,  or  suspend 
the  same  after  its  granting,  leaving  out  the  question  as  to  the 
granting  or  suspension  of  the  same  being  within  the  discretion  of 
the  judge  of  the  lower  court. 

In  their  petitions  of  intervention  and  third  opposition  filed  in  the 
United  States  Circuit  Court  on  the  21st  December,  1893,  in  the 
Sweetser,  Pembroke  &  Co.  and  the  H.  B.  Claflin  Co.  cases,  relators 
averred  that  on  the  ISth  November,  1898,  writs  of  attachment 
issued  in  these  cases  under  which  the  United  States  marshal  took 
actual  possession  of  the  movable  property  of  the  Runkel-Hoemer 
Company  contained  in  No.  146  Canal  and  Nos.  7  and  9  Bourbon 
streets,  and  that  the  same  was  at  the  time  of  the  filing  of  said  op- 
position and  had  been  since  the  13th  November  in  his  possession ; 
that  on  the  next  day  and  at  subsequent  dates  they  had  obtained 
writs  of  attachment,  some  in  the  Civil  District  Court,  others  in  the 
First  City  Court,  under  which  writs  the  said  property  was  seized  by 
the  civil  sheriff  and  the  constable  by  notices  of  seizure  served  upon 
the  defendant  and  the  United  States  marshal,  the  last  named  notices 
being  accompanied  by  service  of  a  petition  with  interrogatories  and 
citations,  it  being  impossible  for  the  sheriff  and  constable  to  make 
a  physical  seizure  of  said  property  owing  to  the  fact  that  the  same 
was  under  the  control  of  the  marshal. 

The  injunction  proceeding  below  having  been  assigned  to  and 
being  lodged  in  Division  *'B"  of  the  Civil  District  Court  when  re- 
lators' petition  was  filed  here,  the  judge  of  that  division  is  the  proper 
one  with  whom  contradictorily  to  test  by  certiorari  the  order  of 
Judge  Rightor  complained  of.  The  fact  that  that  judge  has  not  made 
the  answer  or  return  in  this  case  has  left  us  without  knowledge  of  the 
reasons  which  induced  him  to  suspend  the  original  order  he  had 
granted. 
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We  think  it  qaite  likely  that  when  he  did  bo  he  was  under  the  im- 
pression it  had  not  yet  been  executed.  It  may  be  that  the  judge 
baying  had  his  attention  directed  to  the  fact  that  the  first  order  had 
been  granted  on  the  Ist  of  January  was  doubtful  as  to  the  legality  of 
that  order,  and  of  any  action  to  be  predicated  on  it,  or  that  under  the 
facts  of  the  particular  case,  the  injunction  being  an  incident  of  prior 
existing  litigation  in  other  divisions,  he  may  have  conceived  that  the 
parties  should  have  addressed  themselves  to  some  other  judge.  What- 
ever his  reasons  we  do  not  think  that  from  the  standpoint  of  '^power" 
the  second  order  can  be  successfully  isittacked. 

Relators  selected  the  particular  judge  for  the  granting  of  the  in- 
junction— they  maintain  here  that  his  original  action  was  valid  and 
legal.  If  so  the  judge  did  not  exhaust  his  powers  in  the  premises, 
but  retained  control  of  the  proceeding  up  to  the  allotment  of  the 
case. 

In  State  ex  rel,  Buisson  vs.  Lazarus,  Judge,  33  An.  419,  as  in  Men- 
gelle  vs.  Abadie,  45  An.  678,  this  court  said  that  '^  the  power  to  issue 
the  writ  when  vested  in  a  judge  implies  that  of  dissolving  it,"  and 
in  the  former  case  we  maintained  the  right  of  the  judge  who  had 
granted  an  injunction  in  the  absence  of  the  particular  judge,  to  whom 
it  had  been  allotted,  to  rescind  the  order. 

It  certainly  was  never  contemplated,  and  we  could  not  hold  that 
an  ex  parte  order  of  a  judge  which  might  have  been  improvidently 
granted,  which  might  in  fact  be  an  absolute  nullity,  working  the  great- 
est injury,  should  be  forcedly  given  full  effect  to  until  it  could  be  set 
aside  by  regular  proceedings  with  the  usual  notices  and  delays  by  the 
judge  to  whom  the  case  would  be  ultimately  allotted.  Black  on 
Judgments,  Vol.  1,  Ch.  14,  Sees.  297,  308. 

The  power  to  rescind  or  modify  is  something  other  and  different 
from  the  rightful  exercise  of  the  power  either  as  to  the  manner  in 
which  the  rescission  or  modification  was  made  or  as  to  its  correctness. 

In  State  ex  rel,  Moore  vs.  Judge,  37  An.  119,  we  said  that  *4t  was 
well  established  as  a  rule  that  notice  to  dissolve  an  injunction  should 
be  given  to  the  party  who  obtained  the  writ,"  but  we  immediately 
added  ''although  in  extreme  cases  the  judge,  in  his  discretion,  may 
dissolve  at  chambers  and  ex  parte." 

In  Baldwin  vs.  Bellocq,  36  An.  983,  we  said:  **There  is  no  doubt 
that  a  judge  has  the  right  and  power  on  an  ex  parte  application  in  a 
case  of  urgency  to  dissolve  an  injunction  on  bond,  but  in  such  in- 
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stances  the  dissolution  being  at  the  risk  of  the  mover  will  be  re- 
scinded on  a  proper  showing  of  error  either  in  the  lower  or  appellate 
court,  and  the  matter  reinstated  to  be  proceeded  with  contradic- 
torily. It  is  decidedly  preferable  that  such  course  be  pursued  where 
circumstances  will  allow." 

These  authorities  show  that  a  legal  ''power"  exists  in  a  district 
judge  to  dissolve  even,  ^^exparte*^  orders  of  injunction  which  he  has 
granted,  though  the  power,  it  is  stated,  must  be  very  carefully  and 
cautiously  exercise^. 

The  duty  of  the  court  to  give  '^notice"  at  once  to  parties  in  inter- 
est of  the  action  so  taken  is  referred  to  in  State  ex  rel.  Moore  V8, 
Judge,  87  An.  118,  and  is  manifest.  The  action  itself  is  of  course 
subject  to  review  and  supervision  in  proper  cases,  through  remedies 
varying  under  different  circumstances. 

It  is  claimed  that  ex  parte  orders  for  the  rescission  of  even  ex  parte 
injunctions  are  unauthorized;  that  great  and  irreparable  injury 
would  necessarily  follow  from  such  a  practice.  Cases  can  be  easily 
imagined,  however,  where  an  inllexible  rule  that  such  orders  shoald 
continue  in  force  until  contradictorily  vacated  or  modified,  might  be 
productive  of  still  greater  wrong  and  injury. 

We  think  the  rights  of  all  parties  are  fairly  guarded  and  protected 
in  this  State  under  the  discretionary  powers  of  the  district  judges 
over  such  questions,  supplemented,  as  they  are,  by  the  supervisory 
control  over  inferior  tribunals  which  has  been  given  to  this  court. 

Our  pcwers  under  Art.  90  of  the  Constitution  are  not  limited  in 
proper  cases  to  writs  of  certiorari,  prohibition,  mandamus  and  quo 
warranto,  but  are  expressly  declared  by  that  article  to  extend  to 
other  remedial  writs. 

In  State  ex  rel.  Murray  vs.  Judge,  36  An.  678,  we  said  that  this 
court  could  issue  a  restraining  order  which  would  have  the  effect  of 
an  injunction  asked  for  but  refused  below,  and  issue  a  mandamus 
directly  to  the  district  judge  to  allow  the  injunction  in  limine  when- 
ever a  proper  state  of  facts  is  presented  and  all  the  requirements  of 
the  law  have  been  complied  with ;  that  it  was  manifest  that  cases 
might  be  presented  in  which  justice  and  reason  required  that  some 
mode  should  exist  of  redressing  at  once  the  wrong  or  abuse  of  power 
of  the  district  judge,  even  if  there  be  other  means  of  relief,  if  the 
slowness  of  ordinary  legal  forms  would  produce  such  a  delay  that  the 
administration  of  justice  might  suffer  from  it. 
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We  do  not  propose  to  enter  here  into  any  extended  examination 
or  discnssion  of  "judges'"  orders,  "court"  orders,  of  orders  ren- 
dered *'ex  parte ^^  and  those  "  contradictorily"  obtained.  It  suflftces 
to  say  that  the  order  first  granted  herein  by  Judge  Rightor  was  not 
technically  a  judgment  (State  ex  rel.  Behan  vs.  Judges,  35  An.  1077, 
1078) ,  and  even  though  it  should  not  have  been  properly  suspended 
the  error  was  not  covered  or  reached  by  a  claim  that  there  is  an  ab« 
solute  want  of  power  in  a  district  judge  to  vacate  or  modify  ex  parte 
under  any  circumstances  any  order  of  injunction  which  he  had  previ- 
ously rendered.  It  is  not  legally  essentially  necessary  that  such 
orders  should  in  all  cases  be  modified  or  vacated  contradictorily  with 
those  in  whose  favor  they  have  been  issued.  It  is  not  true  that  the 
mere  failure  to  give  prior  notice  to  such  parties  would  carry  with  it, 
as  the  inevitable  consequence  of  that  fact,  the  absolute  nullity  of  the 
modifying  order,  as  for  want  of  legal  power  in  the  judge  over  the 
whole  subject  matter.  Black  on  Judgments,  Ch.  1,  Sec.  1,  p.  6;  Oh. 
14,  Sees.  297  and  308;  Craddock  vs.  Croghan,  1  Sneed  (Ky.)  100; 
Clagget  vs.  Simes,  25  N.  H.  402. 

We  are  next  to  enquire  whether  in  the  exercise  of  his  "  power"  of 
ex  parte  revocation  or  modification  the  judge  has  applied  the  power 
to  a  particular  case  in  which  he  was  not  legally  authorized  to  do  so, 
so  as  to  authorize  a  review  of  his  action  through  the  instrumentality 
of  a  writ  of  certiorari. 

We  understand  relators  to  claim  that  there  is  a  class  of  cases 
such  as  leave  no  discretion  in  the  district  judge  to  determine  whether 
he  would  or  would  not  grant  an  injunction  asked  when  the  facts  are 
properly  alleged  .and  sworn  to,  and  that  the  present  case  falls  under 
that  class.  That  the  same  reasons  which  withdraw  from  him  in  that 
class  of  cases  all  discretion  as  to  granting  the  injunction  also  with- 
draw absolutely  from  him  the  authority  to  modify  or  revoke  ex  parte 
the  injunction  which  he  has  directed  to  issue.  The  fact  that  a  par- 
ticular case,  when  properly  presented  to  a  judge,  may  be  of  such  a 
character  as  to  make  it  his  duty  to  issne  an  order  of  injunction  does 
not  exact  that  the  injunction  should  necessarily  be  continued  until 
final  hearing.  Whilst  the  injury  complained  of  may  justify  an  in- 
junction it  may  not  be  such  as  to  work  irreparable  injury.  The  judge, 
therefore,  even  in  such  cases,  has  some  power  of  action  in  the  matter. 
It  may  be  that  he  would  npt  have  the  authority  for  any  reason  de- 
pendent upon  the  merits  of  the  case  to  definitively  dissolve  the  in- 
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junction,  but  he  would  have  the  right  to  entertain  and  act  upon  an 
application  to  dissolve  on  bond,  and  it  would  not  be  essentially  neces- 
sary, as  we  have  said,  though  generally  right  and  proper  to  have  the 
same  disposed  of  contradictorily.  The  falling  of  a  particular  case 
under  the  class  referred  to  would  not  necessarily  be  determinative 
of  the  question  of  the  legality  of  notice  prior  to  action.  Whether  in 
such  case  the  judge  would  have  acted  legally  in  proceeding  ex  parte 
would  depend  upon  its  particular  facts  and  the  grounds  upon  which 
the  action  was  based. 

In  dealing  with  that  question  the  fact  must  not  be  overlooked  that 
the  modification  or  revocation  of  the  order  may  be  grounded  on 
causes  extrinsic  to  the  merits  of  the  injunction.  The  judge,  for 
reasons  entirely  independent  of  the  merits,  may  reach  the  conclusion 
that  the  order  of  injunction  was  improvidently  and  illegally  issued 
by  him,  and  we  should,  if  possible,  be  advised  of  those  reasons  by 
parties  who,  appealing  to  our  supervisory  powers,  seek  at  our  hands 
a  restraining  order  pending  the  examination  of  the  issues  submitted 
to  us.  They  should,  as  far  as  practicable,  place  the  whole  case  be- 
fore us.  We  consider  such  a  requirement  conservative — ^tending  to 
secure  the  rights  of  all  parties  and  to  further  the  proper  administra- 
tion of  justice  by  enabling  us  speedily,  through  the  reasons  assigned 
below  by  the  district  judge,  to  come  to  a  correct  knowledge  of  the 
situation  and  to  act  advisedly. 

In  the  present  case  relators  did  not  exhaust  their  remedy  in  the 
court  below  nor  seek  the  obvious  relief  which  was  directly  before 
them  and  which  they  could  doubtless  have  speedily  obtained  there 
if  entitled  to  the  same.  (State  ex  rel,  Shakspeare  vs.  Judge,  40  An. 
607;  State  ex  rel.  Waterworks  vs.  Levy,  36  An.  944). 

The  order  of  injunction  granted  was  not  absolute.  Defendant  was 
enjoined  **until  further  orders  of  the  court."  The  second  order  was 
not  absolute — it  suspended  the  injunction  **  until  further  orders  of 
court  after  hearing. '»  Relators  took  no^  steps  whatever  to  have 
the  suspending  order  revoked  or  to  obtain  the  hearing  reserved 
and  obviously  tendered,  but  applied  at  once  for  a  suspensive 
appeal,  following  the  refusal  thereof  by  this  application  to  us.  The 
second  order  was  not  a  denial  of  the  injunction.  It  merely  postponed 
matters  for  a  short  period  to  enable  the  replacing  judge  to  advise 
parties  whose  right  to  be  heard  was  surely  as  great  as  that  of  the 
relators'  to  be  heard,  of  the  pending  application  so  as  to  guard  their 
interests. 
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We  think  that  under  the  circumstances  of  this  case,  relators,  before 
making  an  appeal  to  us,  should  have  applied  at  least  for  the  revoca- 
tion of  the  order  complained  of.  In  some  States  sach  a  prior  ap- 
plication for  the  revocation  of  an  order  complained  of  is  made  a  con- 
dition precedent  to  the  granting  of  even  an  ordinary  appeal.  See 
Bostick  vs.  Kuight,  40  N.  W.  Rep.  845 ;  Black  Hills  Flume  &  Min.  Go. 
vs.  Orand  Island  &  W.  G.  R.  Go.,  61  N.  W.  Rep.  841,  342,  348,  345. 

We  have  ourselves  established  as  a  rule  of  practice  that  applica- 
tions to  us  for  relief  against  the  actions  of  a  court  charged  as  being  in 
excess  of  power  and  usurpations  of  jurisdiction  would  not  be  gen- 
erally entertained  unless  exception  had  been  made  below  to  the 
want  of  power  or  jurisdiction  and  the  same  had  been  overruled. 

We  do  not  know  upon  what  grounds  Judge  Rightor  acted  in  this 
matter,  and  as  he  might  have  been  authorized  and  justified  for  a 
number  of  reasons  which  we  can  readily  imagine,  in  giving  the 
second  order,  we  can  not  set  it  aside  in  this  proceeding. 

Relators  complain  that  even  if  the  second  order  were  not  review- 
able by  this  court  under  its  supervisory  powers,  they  were  entitled 
to  appeal  suspensively  from  the  same,  and  this  appeal  was  unjusti- 
fiably refused. 

It  would  appear  that  the  Runkel-Hoerner  Gompany  were  the  les- 
sees of  the  premises  Nos.  7  and  9  Bourbon  street  and  No.  145  Ganal 
street,  and  had  therein  a  stock  of  merchandise.  That  on  the  18th 
November,  1898,  under  writs  of  attachment  issuing  from  the  United 
States  Gircuit  Gourt  at  the  instance  of  several  creditors  of  that  com- 
pany, the  stock  of  goods  mentioned  and  the  right  of  occupancy  of  the 
said  premises  were  seized,  and  the  premises  and  stock  of  goods  were 
taken  possession  of  by  the  marshal.  That  upon  the  next  day  (No- 
vember 14)  the  company  went  into  liquidation  in  Division  **E*'  of 
the  court,  and  receivers  or  liquidators  were  appointed  by  and  con- 
firmed in  that  division.  That  on  the  14th  November,  1893,  and  at 
various  dates  since,  under  writs  of  attachment  issuing  from  the 
Givil  District  Gourt  for  the  parish  of  Orleans,  the  same  property, 
with  the  right  of  occupancy,  was  seized  by  the  civil  sheriff  of  the 
parish  through  notices  of  seizure  served  upon  the  marshal,  the 
notices  being  accompanied  by  service  of  petitions  with  interrogato- 
ries attached ;  actual  possession  of  the  property  not  having  been 
taken  by  reason  of  the  prior  holding  of  the  same  by  the  marshal. 

That  subsequently,  under  proceedings  taken  out  in  the  United 
12 
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States  Circuit  Court  by  the  leBsors  of  the  premises  occupied,  the  stock 
of  goods  was  sold  at  public  auction  and  was  purchased  and  taken  pos- 
session of  in  the  premises  by  one  W.  P.  Walsh.  That  Walsh  still 
occupies  the  stores  with  the  goods  purchased  by  him,  and  is  duly 
selling  the  same  therein.  That  the  seizures  made  by  the  marshal 
are  still  in  full  force.  That  the  occupancy  of  Walsh  is  under  the  con- 
sent and  with  the  permission  of  the  marshal,  the  receivers  and  the 
landlord,  and  that  Walsh  recognizes  that  it  will  terminate  upon  the 
sale  of  the  right  of  occupancy,  and  admits  that  it  will  be  his  duty  to 
vacate  the  premises  upon  the  happening  of  that  event.  Further- 
more, that  all  the  various  suits  and  attachments  connected  with  the 
company  have  been  transferred  to  and  are  now  before  Division  **E" 
of  the  Civil  District  Court,  where  the  proceedings  in  liquidation  of 
the  Runkel-Hoemer  Co.  are  still  pending. 

Relators  have  not  explained  to  us  in  their  brief  how  their  interests 
would  be  prejudiced  by  tlie  temporary  occupancy  of  the  premises  by 
Walsh  under  the  circumstances,  nor  how  they  would  be  advanced  by 
having  the  injunction  maintained.  The  premises  are  still  in  the  pos- 
session of  the  marshal,  under  seizure,  and  if  he  chooses  (particu- 
larly if  the  landlord  and  receiver  consent)  to  permit  Walsh  to  act  as 
a  qu€L8i  keeper  or  tenant,  we  do  not  see  either  the  interest  or  the 
right  of  the  relators  to  have  him  ousted  by  ex  parte  proceedings 
directed  against  him.  Railroad  Company  vs.  Railroad  Company,  36 
An.  561. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  provisional  orders  and  writs  be  set  aside  and  relators'  appli- 
cations be  rejected  at  their  costs. 


No.  11,345. 

Mrs.  Henrietta  Helm,  Individually  and  as  Tutrix,  vs. 

^  igl  Edward  and  Jambs  O'Rourkb. 

46    178       Where  a  widow  sues  for  the  death  of  her  husband,  caused  by  negligence  of  defend- 
114  1073|  ^^^g^  there  is  no  misjoinder  of  parties  plaintiff,  if  she  sues  individually  and  as 

tutrix  of  her  minor  child,  issue  of  her  marriage  with  deceased. 
Where  the  parties  are  liable  in  aoUdOt  and  each  iscited,  they  are  all  before  the  court, 
and  the  fact  that  the  petition  alleges  that  the  injury  was  inflicted  by  a  com- 
mercial flrm,  composed  of  the  individuals  who  are  liable,  is  not  sufficient  for 
the  dismissal  of  the  suit,  although  the  flrm  had  been  dissolved  at  the  time  of 
the  institution  of  the  suit.    The  petition  discloses  a  cause  of  action  when  it  set 
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out  the  manner  in  wbfoh  the  deceased  was  killed  and  oharRes  negligence  on 
part  of  defendants,  and  the  absence  of  contributory  negligence  on  part  of  de- 
ceased. 
A  serrant,  an  "  all-around  workman,"  subject  to  the  orders  and  directions  of  the 
master,  whenever  he  is  called  upon  to  work  In  pursuance  of  conditions  created 
by  the  master,  has  the  right  to  assume  superior  knowledge,  judgment  and  skill 
in  the  master,  under  whose  orders  he  Is  lmmediatc*ly  acting,  and  to  believe  that 
he  will  be  protected  from  danger. 

APPEAL  from  the  Civil  District  Oonrt,  Parish  of  Orleans. 
RightoTj  J. 


T.  M.  Oill  for  Plaintiff  and  Appellee : 

Knowledge,  experience,  care  and  skill  are'  required  in  testing  a  boiler.  U.  S. 
Reyised  Statutes,  Sections  4404,  4418,  4427,  4429,  and  4429.  Edward's  Steam  En- 
gineer's Guide,  pp.  126-127,  quoted  pp.  15-16  of  this  brief. 

It  was  the  act  of  the  O'Rourkes  that  caused,  the  damages,  and  they  must  re- 
pair it.    B.  C.  C.  2315. 

Mr.  Webster's  definition  of  the  word  USB  is:  "The  act  of  handling  or  employing 
in  any  manner  or  for  any  purpose."  The  demolisher  of  a  building  is  not  using 
(to  adopt  defendant's  construction  of  the  word)  the  building,  but  demolishing 
to  convert  its  material  into  marketable  lumber— fo  »ell  it  for  iw«— yet  he  is  liable 
for  any  damages  he  may  cause.    89  A.  1011. 

It  was  the  duty  of  Frank  Helm  to  go  to  Edward  O'Bourke  wheneyer  he  called 
him.  The  master  orders  and  the  seryant  obeys  and  executes.  112  U.  S.  398. 
Servant  has  the  right  to  assume  superior  knowledge,  prudence,  judgment  and 
skill  in  his  master,  and  that  the  master  will  not  jeopard  his  life  or  person  but 
guard  him  from  all  danger.  The  master's  duty  is  to  know  the  danger,  if  any 
exists.  He  can't  require  superior  knowledge,  judgment  or  skill  from  his  ser- 
yant. Servants  are  only  required  to  know  of  patent  but  not  latent  defects,  and 
if  he  knows  of  defects  it  would  not  bar  recovery,  unless  he  knew  they  were 
necessarily  dangerous.  It  is  absolutely  necessary,  to  bar  recovery,  that  the 
master  should  be  free  from  all  negligence,  even  if  the  servant  assumed  the 
risk  in  his  employment.  39  A  1011;  37  A.  630 ;  40  A.  182  to  1S3;  106  U  S.  700-702;  41 
A.964;100U.  S.  216,  e^fe?.;  112U.  S.  293;  12  F.  R.  732;  48 F.  R.  914,  919;  1J6U.  8.  642. 
The  burden  was  upon  defendants  to  prove  for  what  F.  Helm  was  employed,  to 
prove  If  he  was  employed  to  test  or  witness  the  testing  of  boilers,  and  that  he 
had  the  capacity  to  do  so,  etc.,  and  that  Bdwaad  O'Rourke  had  the  skill  to  test 
boilers  and  was  free  from  all  fault.  Having  made  no  groof  of  the  above  re- 
quirements the  presumptions  are  against  them.  16  A.  664 ;  35  A.  841 ;  20  A.  96. 
The  judgment  is  small  for  the  damages  suffered.  Twenty -five  hundred  dollars 
has  been  allowed  for  eighteen  hours'  suffering.  36  A.  708.  Helm  suffered  168 
hours.    This  authority  would  authorize  $2.^,333.33  1-8  damages. 


Jets,  Timony  and  MoUe  6s  Cohn  for  Defendants  and  Appellants : 

1.  (a)  Whatever  is  necessary  to  be  alleged  to  show  a  cause  of  action  must  be  ez  - 
pressly  alleged. 
(6)  Inference  and  implication  can  not  be  used  In  lieu  of  positive  allegation. 
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3.  No  fact  can  be  shown  unless  It  has  been  alleged.  1 L.  214;  4  R.  466;  9  An.  117;  14 
An.3K6. 

3.  (a)  The  allegations  of  a  petition  should  exclude  eyery  hypothesis  upon  which 
the  non •liability  of  defendant  could  be  predicated. 

(6)  Its  allegations  should  be  such  that  defendant  admitting  them,  and  the  law 
justifying,  judgment  should  go  against  hiju. 

4.  (a)  Whatever  must  be  proved  In  order  to  recover  must  necessarily  be  alleged. 
6  M.  681;  13  L.  62;  2  B.  496;  4  B.  438;  1  An.  666;  18  An.  124;  14  An.  130;  30  An.  864;  34 
An.  169. 

(6)  If  facts  alleged  are  not  sufficient  when  proven  to  recover,  the  petition  nec- 
essarily shows  no  cause  of  action. 
6.  (a)  The  plaintiff  Is  presumed  to  have  stated  every  fact  which  he  can  prove. 
(6j  Facts  not  stated  it  will  be  presumed  did  not  exist 

6.  A  skilful  mechanic,  employ^  In  a  boiler  manufacturing  establishment,  called 
on  to  witness  the  **  testing  "  of  an  old  boiler  by  his  employer,  takes  tiie  risk  of 
his  employment  in  answering  the  call,  and  can  not  complain  If  Injured  by  its 
explosion  during  the  operation,  when  the  danger  was  not  increased  by  any 
fault  of  the  employer,  and  the  method  of  testing  was  not  unusual  or  uncom- 
mon. 

7.  (a)  The  boiler  was  being  tested  and  deceased  was  called  on»to  witness  the  test. 

(b)  No  allegation  in  petition  of  fault  or  negligence  In  the  operation  of  testing. 

(c)  No  allegation  that  It  was  not  part  of  deceased's  duty  or  function  of  his  em- 
ployment. 

(<f)  No  allegation  that  deceased  was  not  familiar  with  operation  of  "  testing." 
(e)  An  allegation  that  he  was  skilful,  necessarily  must  have  known 
(/)  No  allegation  danger  was  increased. 

8.  (a)  The  court  will  take  judicial  notice  that  In  boiler  works  boilers  are  tested. 
Bboausb  1st.  The  United  States  Grovernment  requires  it  for  marine  boilers. 

2d.  The  city  government  did  require  It. 

8d.  It  would  be  negligence  not  to  test.    9  Fed.  877;  10  Fed.  140. 

9.  (a)  The  court  will  not  presume  It  uncommon  or  unusual,  in  order  to  aid  a  pe- 
tion,  when  it  does  not  so  allege  It  to  be. 

(b)  To  have  sold  or  used  an  old,  rejected  and  condemned  boiler  without  '*  test- 
ing "  before  or  after  repairing  would  have  been  criminal  negligence. 

(c)  It  is  the  obligatory  duty  of  a  boiler  maker  to  test. 

10.  (a)  No  allegation  of  cause  or  reason  for  calling  deceased. 

(5)  Allegation  that  he  was  skilful. 

(c)  Presumption  called  for  a  purpose. 

(d)  That  purpose  founded  on  his  skllfulness. 

11.  (a)  No  allegation  that  employer  had  no  right  to  call  him. 

(6)  If  without  right  deceased  could  have  refused  to  come. 
(c)  Coming,  therefore,  he  voluntarily  assumed  the  risk. 

12.  (a)  No  allegation  that  testing  was  before  or  after  repairing. 

(6)  No  allegation  that  it  was  with  cold  or  hot  water— steam  or  compressed  air. 

13.  The  object  of  "  testing"  is  to  test. 

^i.  (a)  To  test  a  thing  is  to  try  Its  strength,  power  and  endurance,  also  Its  weak- 
ness. 

(6)  To  test  a  boiler  is  experimenting  by  pressure  to  see  what  pressure  it  will 
stand. 

(c)  The  fact  of  '* testing"  is  putting  a  doubt  into  action;  to  verify  Its  truth  or 
demonstrate  its  falsity. 
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(d)  To  test  a  boiler  is  to  propound  to  it  Interrogatories  in  the  shape  of  deeds  and 
to  take  results  for  answers. 

(«)  To  test  a  boiler  is  to  probe  It  for  unseen  defects. 
16.  An  essential  and  necessary  part  of  defendant's  business  was  to  test,  not  only 
as  part  but  as  an  obligatory  duty. 

16.  Deceased  was  called  to  witness  the  questions  in  the  shape  of  deeds,  put  to  the 
boiler,  and  necessarily  to  hear  the  answers,  in  the  form  of  results. 

17.  The  boiler  was  not  in  use,  nor  being  used. 

18.  The  fact  of  '*  testing  "  shows  an  intent  to  use,  if  fitted  for  use,  which  denies  its 
use  and  concedes  Its  unfitness  for  use. 

19.  This  is  not  an  action  for  the  use  of  defectiye  machinery. 

20.  The  petition  does  not  charge  the  boiler  unfit  for  "testing." 
ai.  Testing  a  boiler  inyolves  danger. 

32.  Employes  assume  the  risks  incident  to  their  employment,  and  unless  the  em- 
ployer increases  those  risks  he  is  not  liable  for  injuries  resulting.  38  An.  156;  S5 
An.  1166;  Borer  on  B.  B.  1198;  Pierce  on  R.  B.  879;  109  U.  8.  484. 

28.  A  man  roluntarily  assuming  a  position  of  danger  can  not  recorer  for  Injuries. 
17  Fed.  882;  24  Fed.  309, 906, 124-and  authorities  in  brief. 

24.  An  employ^  knows  the  risk  of  the  business  as  well  as  an  employer.    See  Lord 

Abinger's  ruling  cited  approvingly  by  our  court  (in  brief). 


The  opinion  of  the  coort  was  delivered  by 

McEneby,  J.  The  petitioner  alleges  that  the  defendants,  com- 
posing the  commercial  firm  of  Edward  &  James  O'Rourke,  are  in- 
debted to  her  individnally  and  as  tatrix  of  her  minor  child  in  the 
sum  of  twenty  thousand  dollars,  *<  for  this,  that  on  or  about  the  16th 
day  of  May,  1891,  while  petitioner's  husband,  Frank  M.  Helm,  was 
working  at  the  furnace  where  he  was  employed  in  the  boiler  works 
of  the  aforesaid  firm  of  Edward  &  James  O'Rourke,  in  this  cit^, 
he  was  called  from  said  work  by  Edward  O'Rourke,  a  member  of 
said  firm  of  Edward  &  James  O'Rourke  to  witness  the  testing  of  a 
boiler,  which,  upon  his  arrival  exploded  and  he  was  thrown  many 
feet  distant  and  struck  by  many  fragments  of  said  boiler,  and  so 
injured,  notwithstanding  t)ie  best  of  medical  skill  and  care,  as  to 
cause  his  death,  after  suffering  seven  days  great  pain  and  agony, 
on  or  about  the  23d  of  May,  1891.        *        •        *        •        • 

'*That  petitioner's  husband  was  guilty  of  no  fault,  but  that  all  the 
injuries,  suffering,  agonies,  death  and  damages  aforesaid  were  caused 
solely  by  the  carelessness,  imprudence,  gross  negligence,  fault  and 
want  of  skill  of  the  aforesaid  firm  of  Edward  &  James  Q'Rourke, 
and  Edward  and  James  O'Rourke  individually.  That  said  boiler  was 
old,  rejected  and  condemned  before  the  purchase  of  the  same  by  the 
said  defendant  firm  of  Edward  &  James  O'Rourke,  and  was  not  only 
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unsafe,  but  utterly  unfit  for  use,  as  they  well  knew,  and  which  peti- 
tioner's husband  did  not  know." 

The  prayer  is  for  judgment  for  said  sum  of  $20,000  against  the 
commercial  firm  of  Edward  &  James  O'Rourke  and  James  O'Rourke, 
individually,  in  solido,  and  for  the  same  amount  jointly  against  the 
heirs  of  Edward  O'Rourke,  deceased. 

The  defendants  were  all  cited  and  were  before  the  court. 

To  this  petition  exceptions  were  filed — first,  that  at  the  time  of  the 
service  of  the  petition  and  citation  the  firm  had  been  dissolved,  and 
that  the  defendant  James  O'Rourke  had  no  authority  to  answer  for 
said  firm,  and  that  he  could  not  oe  cited  with  another  party,  but  that 
citation  and  petition  should  be  served  on  him  separately.  The  de- 
fendants, if  liable,  were  bound  in  solido.  They  were  all  cited.  All 
parties  in  interest  vere  therefore  before  the  court. 

Second,  that  the  petition  is  vague  and  shows  no  cause  of  action, 
and  that  it  is  a  misjoinder  of  parties  plaintiff.  The  petition  is  ex- 
plicit in  showing  the  manner  in  which  the  deceased.  Prank  Helm, 
met  his  death,  and  it  explicitly  charges  and  avers  that  it  was  caused 
by  the  negligence  of  defendants.  The  only  facts  at  issue  were  the 
negligence  of  defendants,  and  the  absence  of  contributory  negli- 
gence on  the  part  of  deceased.  The  first  is  averred  and  the  second 
negatived  by  averments.  There  was  no  misjoinder  of  parties  plain- 
tiff, as  both  the  widow  and  child  have  an  interest  in  the  damages  if 
any  were  due  for  the  death  of  the  husband  and  father. 

The  exceptions,  therefore,  were  properly  overruled. 

The  defendants  answered,  pleading  a  general  denial  and  specially 
averring  that  the  testing  of  the  boiler  was  done  by  defendant's  brother 
and  partner,  who  was  seriously  injured  at  the  time  the  explosion  oc- 
curred ;  that  Frank  M.  Helm  was  a  skilled  mechanic ;  that  he  had  in- 
spected the  boiler,  and  from  his  report  Edp^ard  O'Rourke  believed 
the  boiler  could  stand  the  test;  that  the  explosion  was  caused  by  no 
fault  of  defendants,  and  that  the  accident  was  one  of  that  character 
which  is  the  risk  of  the  business  in  which  said  Helm  was  engaged; 
that  the  boiler  had  been  repaired  according  to  the  instructions  of  said 
deceased  Helm,  and  many  repairs  were  put  on  the  same  which  he 
had  not  recommended,  and  that  it  was  thoroughly  repaired  when 
tested,  and  that  the  explosion  was  one  of  those  accidents  which  will 
happen  in  despite  of  every  care  and  caution.  Contributory  negligence 
on  the  part  of  Helm,  the  deceased,  is  also  averred. 
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There  were  four  trials  by  jury.  The  first  trial  was  in  favor  of 
plaintiff,  the  jury  returning  a  verdict  of  $8000.  This  was  set  aside. 
The  ease  was  again  tried  on  the  same  evidence  by  agreement  of 
counsel,  and  a  verdict  in  favor  of  plaintiff  for  $20,000  was  returned. 
A  new  trial  was  granted.  On  the  third  trial  the  jury  failed  to  agree, 
and  on  the  fourth  and  last  trial,  on  the  same  evidence,  a  verdict  wa& 
returned  for  $8000  and  a  judgment  in  favor  of  plaintiff  rendered 
thereon.     From  this  judgment  defendants  appealed. 

The  firm  of  James  &  Edward  O'Rourke  were  engaged  in  making 
new  boilers,  buying  second-hand  boilers  and  repairing  them  if  neces- 
sary, for  sale,  and  repairing  boilers  for  other  parties.  The  firm  bought 
two  boilers  from  a  blacksmith  in  Algiers.  These  boilers  had  been  used 
for  many  years  on  the  McLellan  Dry  Dock,  and  had  undergone  many 
repairs.  They  had  become  useless,  worn  out  and  rotten  to  the  extent 
that  they  could  no  longer  be  repaired,  and  were  discarded  and  con- 
demned by  the  owners.  They  were  unsalable,  even  for  old  iron, 
and  to  get  rid  of  them  arrangements  had  been  made  to  throw  them 
in  the  river.  Finally  they  were  given  to  the  blacksmith  Daniels,  to 
be  used  as  water  tanks.  From  Daniels,  Edward  &  James  O'Rourke 
purchased  them  for  a  trifling  sum.  These  boilers  were  moved  to  the 
works  of  the  defendants  and  remained  there  some  time  before  re- 
pairs were  made  upon  them.  During  this  time,  until  a  short  time 
before  the  test  which  ended  so  tragically,  Frank  M.  Helm,  the  de- 
ceased, was  not  employed  at  the  boiler  works,  and  it  is  not  shown 
that  he  was  acquainted  with  the  history  of  the  boilers.  Frank  M. 
Helm  was  employed  at  the  furnace.  He  was  a  skilled  mechanic, 
and  handy  at  any  work  about  the  establishment.  He  was,  as  stated 
in  the  testimony,  an  '^all-around  man."  It  was  not  his  special  busi- 
ness to  test  boilers.  Edward  and  James  O'Rourke  were  their  own 
foremen,  and  the  employees  of  the  establishment  acted  under  their 
instructions  and  obeyed  their  orders,  doing  what  work  was  imposed 
upon  them  by  their  employers. 

It  appears  by  the  testimony  of  James  O'Rourke  that  it  was  not  the 
business  of  any  particular  employee  to  test  the  boilers,  and  that  a 
workman  who  happened  to  be  out  of  a  job  was  selected  for  this  pur- 
pose. The  deceased.  Helm,  was  not  out  of  a  job,  as  he  was  employed 
at  the  furnace.  It  does  not  appear  by  the  testimony,  except  that  of 
James  O'Rourke,  that  Helm,  the  deceased,  worked  on  this  boiler, 
which  was  purchased  from  the  blacksmith,  Daniels. 
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Those  who  worked  on  the  boiler  named  George  Helm,  brother  of 
deceased,  as  the  mechanic  who  did  the  work  on  it,  putting  in  the 
new  crown  sheet  and  some  of  the  braces,  which  were  made  by  Frank 
M.  Helm  at  the  furnace  or  forge.  There  is  some  confusion  in  the  testi- 
mony as  to  whether  there  was  one  or  two  cold  water  tests  of  the 
boiler.  But  there  was  certainly  one,  made  after  the  new  crown 
sheet  was  put  in,  under  a  pressure,  stated  by  one  witness,  at  sixty - 
five  pounds,  and  another  at  thirty.  Under  this  test  the  boUer  gave 
way,  and  Edward  O'Rourke  ordered  George  Helm  to  caulk,  that  is  to 
rivet  the  defective  point  in  the  boiler.  The  defect  was  in  the  old 
iron.  After  the  explosion  the  boiler  gave  evidence  that  it  was  the 
old  iron  around  the  new  crown  sheet  which  gave  way. 

Experts  who,  from  the  responsible  positions  they  occupy,  are 
familiar  with  the  testing  of  boilers  say  that  after  defects  have  been 
shown  by  the  cold  water  test  it  would  be  unsafe,  in  fact  rash,  to  re- 
sort to  the  steam  test  which  the  boiler  was  undergoing  the  day  after 
the  cold  water  test  without  repairing  the  defective  portions  of  the 
boiler.  And  these  experts  also  state  that  no  more  steam  pressure 
should  be  employed  in  testing  than  that  used  in  the  cold  water  test. 
P.  H.  Kelly,  a  boiler  maker  and  superintendent  of  the  Whitney  Iron 
Works,  i^ays  that  no  practical  man  will  test  a  boiler  by  steam  pressure 
before  he  has  convinced  himself  by  hydrostatic  test  that  the  boiler  will 
hold  a  certain  amount  of  hydrostatic  pressure. 

It  does  not  appear  that  after  the  cold  water  test  and  the  defects 
were  exhibited,  and  the  boiler  caulked  or  riveted,  that  any  other 
hydrostatic  test  was  made,  but  that  a  steam  test  was  employed  the 
next  day  at  a  pressure  of  at  least  eighty -five  pounds. 

We  conclude  that  the  defendants  were  negligent  in  attempting  to 
test  an  old  boiler  beyond  the  ability  of  any  one  to  repair  or  make 
safe,  and  that  they  were  negligent  in  putting  on  the  steam  test  at  a 
pressure  in  excess  of  the  hydrostatic  test,  even  if  the  boiler  had 
shown  no  defects  by  said  test.  And  that  they  were  grossly  negligent 
after  the  defect  by  hydrostatic  test  had  been  exhibited,  by  resorting 
to  the  steam  test  without  satisfying  themselves  again,  after  the  re- 
pairs, by  hydrostatic  pressure,  that  it  was  safe  to  resort  to  the  steam 
test.     Phillips  vs.  111.  O.  R.  R.  49  HI.  284. 

Frank  M.  Helm,  the  deceased,  was  employed  at  the  forge  or  fur- 
nace, and  was  going  to  his  work  at  the  forge,  and  was  some  thirty 
feet  away  from  the  boiler  when  Edward  O'Rourke  called  to  him  and 
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said  he  wanted  him.  He  responded  to  this  call  and  went  to  Edward 
O'Ronrke,  who  was  superintending  the  testing  of  the  boiler  by  steam. 
At  this  time  there  were  eighty- five  poands  pressure  on  the  boiler 
and  Edward  O'Rourke  instracted  Claude  Helm  to  put  on  one  hun- 
dred pounds  pressure.  He  started  to  .put  on  more  steam,  and  it  was 
at  this  time  that  his  brother,  Frank  M.  Helm,  was  called  by  Edward 
O'Rourke.  Claude  Helm  was  instructed  tcvcall  James  O'Rourke,  the 
other  member  of  the  firm.  Frank  M.  Helm  and  Edward  O'Rourke 
were  left  standing  at  the  boiler,  when  he  left  to  call  James  O'Rourke. 
He  was  in  the  office  not  very  far  away,  and  started  immediately 
wich  Claude  Helm  to  where  the  boiler  was  being  tested,  when  within 
thirty  feet  of  the  boiler  it  exploded. 

It  is  in  evidence  that  the  employees  of  defendants'  establishment 
obeyed  what  orders  were  issued,  and  that  Frank  M.  Helm  being  handy 
and  expert  in  all  things  connected  with  boiler  making  was  called 
upon  to  do  almost  any  kind  of  a  job. 

But  it  was  not  his  business  to  test  boilers.  He  was  not  employed 
specially  for  this  purpose.  This  duty  was  assumed  by  Edward 
O'Rourke.  Frank  M.  Helm  took  no  part  in  directing  the  operations,, 
but  was  present  by  invitation  of  his  master  and  superior,  and  waa 
under  his  orders.  He  was  not,  therefore,  employed  in  an  occupation, 
the  risks  of  which  he  assumed.  The  authorities  cited  by  defendants 
have  no  bearing  on  this  point,  as  the  facts  do  not  bring  the  case 
within  them.  Frank  M.  Helm  being  in  the  service  of  defendants  as  a. 
general  all-around  workman,  subject  to  the  orders  and  directions  of 
his  superiors,  whenever  he  was  called  upon  to  work  in  the  presence 
of  conditions  created  by  his  master  and  superior,  had  the  right  to- 
assume  superior  knowledge,  skill  and  judgment  in  his  superior,  under 
whose  orders  he  was  immediately  acting,  and  that  he  would  not  ex- 
pose him  to  needless  danger. 

In  the  case  of  Tutrix  vs.  Sellers  &  Co.,  89  An.  1011,  Mr.  Justice 
Fenner,  in  an  elaborate  and  able  opinion,  thus  states  the  law : 

'^  When  the  master  has  created  the  danger  he  is  bound  to  guard 
against  it,  and  if  he  himself  does  not  know  or  believe  that  the  danger 
exists  he  can  not  require  superior  knowledge  and  judgment  from  the 
servant." 

To  review  the  instant  case  at  length  would  be  only  to  repeat  the 
views  expressed  in  the  opinion  of  Tutrix  vs.  Sellers,  and  a  collation 
and  reference  to  the  authorities  cited. 
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It  is  only  neceBsary  to  state  that  the  defendants  created  the  danger 
which  the  deceased,  Helm,  was  instmcted  and  ordered  to  confront. 
They  are  therefore  liable  in  damages  for  their  negligence  in  patting 
in  operation  cause  which  led  to  the  death  of  Frank  M.  Helm. 

There  are  circumstances  attending  this  case  that  impress  us  with 
the  belief  that  the  amount  of  damages  assessed  by  the  jury  is  ex- 
cessive. The  verdict  of  the  jury  was  probably  induced  by  testimony 
permitted  to  go  to  the  jury  showing  the  amount  of  property  owned 
by  defendants. 

We  will  amend  the  judgment  and  fix  the  amount  of  damages  at 
three  thousand  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  fix  the  amount  of  damages  at 
three  thousand  dollars ;  in  all  other  respects  the  judgment  is  aflirmed, 
appellees  to  pay  costs  of  appeal. 


I  46    186 

'ir^l  No.  11,339. 

47    803' 

''George  F.  Herber  vs.  Philip  Thompson  on  Interventions  and 
Third  Oppositions   op  J.  &  M.  Sohwabacher,  the  Ulman 

QOULDSBOUGH  Oo.,   LIMITED,   AND   H.   L.   BiDSTRUP. 

Third  opponentB,  before  the  sale,  Incoosistently  asked  for  the  nullity  of  the  sale 
on  the  ground  of  simulation,  etc.,  and  also  asked  for  the  proceeds;  after  the 
«ale  to  one  who  declares  himself  the  owner  of  the  mortgage  notes  under  which 
the  sale  was  made  and  who,  having  bid  less  than  his  debt,  paid  no  price,  third 
opponents  filed  amended  petitions  In  which  they  allege  that  the  adjudioatee 
was  aware  of  the  simulation,  and  they  restrict  their  prayer  to  the  annulment 
of  the  sale  and  mortgage,  asking  for  the  citation  of  all  parties  to  the  sale.  Ueld, 
that  under  the  circumstances  of  this  case  and  the  pleadings  therein,  third  op- 
ponents are  not  estopped  from  attacking,  by  a  direct  action,  the  sale  and  mort- 
gage as  being  simulated.  HeldfuHher^  that  in  this  case  the  action  set  forth  In 
the  amended  petitions  contains  all  the  elements  of  a  direct  action,  affords  all 
the  opportunities  for  exceptions  and  answer,  and  affords  also  the  same  delays 
and  mode  of  trial  which  could  be  claimed  In  a  direct  action. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 


W.    8.    Benedict,  Robt.  O.  Dugu6  and   James  Legendr€   for  Op- 
ponents and  Appellants : 

Interyentlons  and  third  oppositions  haye  always  been  allowed  in  executory  pro- 
ceedings. 28  An.  616;  43  An.  820;  42  An.  492, 1196;  11  R.  217;  40  An.  149;  15  La.  417;  20 
An.  fi96. 
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Tbe  word  "suit"  in  C.  P.  889,  390,  396,  and  the  word  "  privilege"  in  Art.  396,  are  not 
nsed  In  their  technical  sense.  Tbe  first  means  "judicial  proceeding,"  the  other 
"  preference."    C.  P.  401,  402,  408 ;  14  An.  589. 

The  legal  title  to  negotiable  paper  is  presumed  to  be  in  tbe  holder,  who  may  sue 
in  his  own  name,  subject  to  the  right  of  the  drawer,  or  other  persons  interested, 
to  urge  against  him  all  defences  and  equities  they  might  urge  against  the  real 
holder.  But  the  presumption  may  be  rebutted,  and  is  rebutted  when  the 
holder  confesses,  in  open  court,  that  he  has  no  interest  in  the  paper,  and  never 
had  any. 

No  one  can  Invoke  the  aid  of  judicial  process  unless  he  has  some  interest  to  pro- 
tect. Tbe  interest  must  endure  until  after  judgment.  Hen.,  p.  1129,  Nos.  11, 12, 
IH;  p.  1130,  No.  27;  14  An.  811. 

When  demands  are  made  in  the  alternative,  the  pleading  is  good,  and  the  party 
can  not  be  made  to  elect.    27  An.  98 ;  30  An.  1203;  34  An.  198,  684. 

If  inconsistent,  the  only  penalty  is  that  the  pleader  must  elect.  C.  P.  449;  28  An. 
312;  7  N.  S.  404;  7  An.  568;  3  An.  866;  If* La.  207;8  An.  48. 

Third  opponents  may  allege  the  nullity  of  a  mortgage  and  at  the  same  time  claim 
the  proceeds  of  a  valid  sale  thereunder,  if  such  should  be  made. 

A  sale  under  an  invalid  or  extinguished  mortgage  Is  good,  as  to  the  innocent  pur- 
chaser for  value.    41  An.  555. 

A  party  can  not  profit  by  the  mistakes  of  his  adversaries  due  to  his  own  act. 

If  the  purchaser  at  a  judicial  sale  does  not  pay  the  price,  as  ordered  by  the  court, 
the  sheriff's  duty  is  to  re -sell  at  once.    18  An.  237. 

The  sheriff  can  not  be  ordered  to  make  a  deed  to  an  adjudicatee,  claiming  to  hold 
the  first  encumbrance  on  the  property,  who,  for  that  reason,  refuses  to  pay  the 
price,  when  there  is  a  valid,  subsisting  order  directing  him  to  pay  it,  and  the 
validity  of  his  mortgage  has  been  put  at  issue  in  proceedings  which  are  still 
pending.    22  An.  573. 


Chas,  J.  TfUard  for  Plaintiff  and  Appellee : 

An  intervenor  can  not  question  the  Interest  or  title  of  the  plaintiff,  or  his  capacity 
or  right  to  institute  the  proceedings  in  which  the  intervention  is  filed. 

The  payment  of  a  promissory  note  endorsed  in  blank  may  bo  enforced  in  the  name 
of  any  person  whomsoever,  who  is  in  posse-^sion  of  the  note.  Klein  vs.  Buck- 
ner,  30  An.  680;  see  also  Hunt  vs.  Stone  et  al.,  19  An.,  526;  Scionneauz  vs. 
Waguespack,  32  An.  283;  Smith  vs.  Atlas  Cordage  Co.,  41  An.  1. 

An  Interveotion  can  not  be  filed  in  an  executory  process. 

Interventions  take  place  in  suits,  but  an  order  of  seizure  is  not  a  suit.  Chambliss 
vs.  Atchison,  2  An.,  page  490. 

An  executory  proceeding  is  not  properly  a  suit ;  it  Is  not  even  a  judgment  in  any 
sense  of  the  word.  It  is  merely  tiie  aid  of  judicial  power  to  give  force  and 
effect  to  what  is  equivalent  to  a  judgment  confessed.  Folger  et  al.  vs.  Roos,  40 
An.,  page  604;  Mitchell  vs.  Logan,  34  An.,  page  1003,  and  authorities  therein 
cited ;  Rousseau  vs.  Bourgeois,  28  An.  186. 

A  third  opposition  may  take  place  in  two  cases  only:  (1)  when  the  opponent 
claims  to  be  the  owner  of  the  thing  seized ;  (2)  when  he  contends  that  he  has  a 
privilege  on  the  proceeds  of  the  thing  seized  and  sold.    C.  P.,  Art.  396. 

Where  the  action  Is  to  annul  a  mortgage  the  party  can  not  proceed  by  third  oppo- 
sition. 
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One  can  not  be  permitted  to  claim  the  proceeds  of  the  sale,  and  at  the  same  time 
to  aver  the  illeffality  of  the  sale  and  the  nullity  of  the  mortgage  for  the  satis- 
faction of  which  the  sale  is  made.  Livandals  ys.  Liyaudais,  8  An.  i54;  ProTosty 
vs.  Carmouche,  22  An.  136;  Slocomb  vs.  Williams,  23  An. 246;  Boubedevs.  Aymes. 
29  An.  274. 

The  demand  for  the  proceeds  is  the  judicial  admission  of  the  legality  of  the  sale, 
It  not  only  affirms  the  validity  of  the  sale,  but  will  forever  estop  the  opponent 
from  afterward  asserting  the  nullity  of  the  sale  in  any  subsequent  proceeding. 
Factors  and  Traders'  Ins.  Co.  vs.  DeBlanc  et  al.,  31  An.  100;  Massie  vs.  Brady  et 
al.,  41  An.  555. 

The  purchaser,  who  is  himself  the  seizing  creditor,  under  a  special  mortgage  first 
in  rank,  may  retain  In  his  hands  the  purchase  price,  up  to  the  araodnt  of  his 
mortgage. 


The  opinion  of  the  court  was  delivered  by 

Pablanqe,  J.  The  plaintiff,  holding  five  promissory  notes  signed 
by  the  defendant,  aggregating  $25,000,  and  secured  by  mortgage  on 
a  plantation  situated  in  the  parish  of  St;  Landry,  obtained  an  order 
of  seizure  and  sale  from  the  Civil  District  Court  for  the  parish  of 
Orleans.  Before  the  sale  three  creditors  of  the  defendant,  holding 
judgments  against  him  for  sums  aggregating  $16,086.63  and  interest, 
filed  their  separate  petitions  of  intervention  and  third  opposition  in 
the  executory  proceedings.  They  alleged  substantially  that  the 
plaintiff  had  no  interest  in  the  mortgage  notes  or  in  the  mortgage, 
which  they  charged  to  be  a  pure  simulation  to  the  knowledge  of 
plaintiff  for  the  purpose  of  screening  defendant's  property  aud  its 
proceeds  from  the  pursuit  of  his  creditors ;  they  further  averred  that 
the  mortgage,  if  not  simulated,  is  fraudulent  and  was  resorted  to  by 
the  defendant  while  he  was  in  insolvent  circumstances  to  screen  his 
property  as  stated,  to  the  knowledge  of  the  plaintiff  and  of  the 
original  mortgagee,  neither  of  whom  gave  any  consideration  for  said 
notes,  and  that  the  opponents  had  only  discovered  the  facts  alleged 
within  two  months  from  the  time  when  they  filed  their  Interventions 
and  third  oppositions. 

The  opponents  further  averred  that,  if  the  mortgage  was  not  simu- 
lated or  fraudulent,  or  both,  and  if  the  notes  were  ever  issued  or 
issued  in  good  faith,  which  they  deny,  the  notes  afterward  went 
back  into  the  possession  of  the  defendant,  and  that  the  mortgage  has 
been  extinguished  by  payment,  compromise  or  otherwise.  That  the 
property  is  worth  $25,000  and  that  the  defendant  is  still  insolvent, 
and  that  any  other  property  he  may  own  is  subject  to  mortgages  far 
in  excess  of  its  value,  and  that  opponents  will  be  remedUess  if  the 
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mortgage  on  which  the  executory  process  issued  is  not  decreed  null 
or  to  have  been  extinguished.  Each  of  the  opponents  prayed  that  the 
sheriff  of  the  parish  of  St.  Landry  be  ordered  to  hold  in  his  hands, 
out  of  the  proceeds  of  the  sale,  a  sufficient  sum  to  pay  their  judg- 
ments, and  that  ''judgment  may  be  rendered  decreeing  the  mort- 
gage *  *  *  to  be  simulated,  null  and  void,  and  if  not  simulated 
or  fraudulent,  or  both,  to  have  been  extinguished  by  payment,  com- 
pensation, confusion  or  otherwise  •  *  *  *  directing  the  amount 
of  petitioner's  said  judgment  to  be  paid  in  full  by  privilege  and  with 
mortgage  *  *  *  out  of  the  proceeds  of  the  sale  to  be  made 
herein." 

To  these  interventions  and  third  oppositions  the  plaintiff  excepted 
that  no  intervention  or  third  opposition  could  be  filed  in  said  matter ; 
that  the  interveners  can  not  be  heard  to  question  plaintiff's  interest 
or  right  to  institute  the  suit ;  that  the  oppositions  set  forth  incon- 
sistent matters,  and  are  vague  and  indefinite. 

After  the  sale,  the  exceptions  came  on  to  be  tried  before  the  lower 
judge,  and  he  then  allowed  the  opponents  to  file  supplemental  and 
amended  petitions  of  intervention  and  third  opposition,  in  which 
they  averred  that  since  filing  their  original  pleadings,  they  have  dis- 
covered that  the  plaintiff  disclaims  all  interest  in  the  notes  and 
mortgage,  and  that  he  asserts  that  he  never  had  any  interest  therein, 
and  that  the  only  person  having  any  right  in  the  same  at  the  time 
the  executory  process  issued  and  since,  is  the  adjudicatee  at  the  sale, 
who  admits  the  assertion.  That  a  pretended  adjudication  has  been 
made  and  the  adjudicatee  claims  ownership  thereunder,  although  he 
did  not  pay  the  price  of  the  adjudication;  but  that  the  adjudication 
is  null  because  he  did  not  pay  the  price,  and,  for  the  reasons  stated 
in  the  amended  petition,  the  mortgage  under  which  the  sale  purports 
to  have  been  made  is  null  and  void,  or  has  been  extinguished,  as  the 
adjudicatee  always  knew.  The  opponents  further  averred  that  if 
the  mortgage  was  not  originally  simulated  or  fraudulent,  the  same 
was  paid  or  extinguished  in  some  way  unknown  to  them,  but  well 
known  to  the  adjudicatee,  who  was  thoroughly  cognizant  of  the 
defendant's  insolvency;  that  the  adjudicatee  knew  at  the  time  he 
claims  to  have  received  the  notes  and  mortgage  that  the  same,  if 
originally  good,  had  been  extinguished  and  could  not  be  revived, 
and  that  if  the  adjudicatee  was  a  creditor  of  defendant  as  he  claims, 
he  well  knew  that  the  defendant  could  not  give  him  a  mortgage,  as 
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he  was  then,  and  had  been  for  a  long  time  before,  totally  insolvent, 
to  the  direct  knowledge  of  the  adjadicatee.  They  alleged  that  these 
new  facts  had  come  to  their  knowledge  since  the  filing  of  their 
original  pleadings.  They  prayed  for  citation  to  all  the  parties,  in- 
cluding the  adjudicatee,  and  that  the  mortgage  be  declared  to  be 
simulated  or  frandnlent,  or  both,  or  extinguished  as  alleged,  and 
that  the  sale  and  adjudication  be  annulled. 

The  judge  a  quo,  after  trial  of  the  exceptions,  maintained  the  same 
and  dismissed  the  interventions  and  oppositions,  reserving  to  the 
opponents  **all  their  rights,  if  any  they  have,  to  be  prosecuted 
according  to  law."    The  opponents  have  appealed. 

The  property  was  adjudicated  for  the  sum  of  $8500.  The  adjudi- 
catee, notwithstanding  the  order  of  the  court  directing  the  sheriff  to 
retain  sufficient  of  the  proceeds  to  meet  the  claim  of  the  opponents, 
did  not  pay  the  price,  claiming  the  right,  as  holder  of  the  notes,  to 
attribute  the  price  to  his  mortgage. 

If  the  opponents  had  taken  the  risk  of  the  purchase  of  the  planta- 
tion by  an  innocent  third  person  and  had  awaited  the  sale  without 
instituting  any  proceeding,  and  if,  after  the  sale  to  one  whom  they 
claim  to  be  cognizant  of  the  simulation,  they  had  brought  directly 
such  an  action  as  is  set  forth  in  the  amended  petitions,  charging  the 
mortgage  and  the  sale  to  be  simulations  to  the  knowledge  of  all  the 
parties  to  the  proceedings  and  sale,  and  asking  for  the  annulment 
of  the  mortgage  and  sale,  it  is  perfectly  clear  that  the  opponents 
would  have  had  their  action.  This  being  so,  we  are  to  inquire  why 
the  amended  petitions  should  not  stand.  We  see  but  two  grounds 
upon  which  the  dismissal  of  the  amended  petitions  could  be  con* 
tended  for:  first,  because  opponents  are  estopped  from  attacking 
the  validity  of  the  sale,  for  the  reason  that  in  their  original  petitions 
they  ask  to  be  paid  out  of  the  proceeds  of  the  sale;  and  secondly, 
because  opponents,  even  if  not  estopped,  can  not  assert  their  de- 
mand in  the  form  which  they  have  adopted. 

The  plaintiff  has  cited  decisions  of  this  court  to  show  that  a  party 
claiming  the  proceeds  of  a  judicial  sale  thereby  affirms  the  validity 
of  the  sale  and  is  estopped  from  thereafter  contesting  it.  We  have 
examined  those  authorities  and  others,  and  we  do  not  consider  them 
as  in  conflict  with  the  views  entertained  by  us  in  deciding  the  instant 
case. 

That  an  innocent  purchaser  at  a  judicial  sale  should  be  protected 
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against  disturbance  by  one  who  has  claimed  the  proceeds  of  the  sale, 
seems  just  and  equitable.  It  may  well  be  in  such  a  case  that  the  in- 
tending purchaser  considered  the  claim  for  the  proceeds,  even  when 
inconsistently  joined  with  a  demand  for  the  nullity  of  the  sale,  as  a 
virtual  assent  to  the  sale  and  relied  upon  that  assent  when  he  bought. 

But  estoppels  are  not  favored;  and  no  principle  of  natural  justice 
or  of  law  has  been  invoked  by  which  the  fact  that  a  third  opponent 
has,  prior  to  the  sale,  inconsistently  claimed  the  proceeds  and  also 
asked  for  the  annulment  of  the  sale,  should  operate  an  estoppel  for 
the  protection  of  a  purchaser  of  the  property  who  was  cognizant 
that  the  sale  and  the  proceedings  under  which  it  was  had,  were 
simulations. 

In  a  case  such  as  the  instant  one,  where,  under  a  mortgage  alleged 
to  be  a  simulation,  a  sale  is  made  to  one  who  discloses  himself  at  the 
sale  as  the  holder  of  the  notes  and  who  bids  in  the  property  for  a 
part  of  his  mortgage  and  does  not  pay  the  price,  it  seems  clear  that 
an  action  charging  the  adjudicatee  with  knowledge  of  the  simulation,, 
can  be  maintained  against  him  to  have  the  sale  declared  null,  even 
though  the  parties  bringing  the  action  may,  prior  to  the  sale,  have 
inconsistently  claimed  at  the  same  time  the  proceeds  of  the  sale  and 
asked  for  the  annulment  of  the  sale.  The  claim  for  the  proceeds 
could  not  in  any  manner  injure  an  adjudicatee  who  would  know  that 
the  sale  is  simulated  and  he  could  not  be  permitted  to  derive 
any  benefit  from  the  fact  that  such  a  claim  had  been  made. 

On  the  question  whether  the  opponents  can  maintain  their  action 
in  the  form  in  which  it  is  now  embodied  in  their  amended  petitions, 
we  were  at  first  inclined  to  the  opinion  that  the  amended  petitions 
should  be  dismissed,  reserving  to  the  opponents  the  right  to  bring 
again,  as  a  separate  and  independent  suit,  the  same  action -set  out  in 
the  amended  petitions.  But  the  law  does  not  require  the  doing  of 
vain  and  puerile  things.  The  amended  petitions  contain  all  the 
elements  and  essentials  of  a  separate  and  direct  suit  for  the  annul- 
ment of  the  mortgage  and  sale.  Citation  of  all  the  parties  concerned 
is  prayed  for.  These  parties  will  have  all  the  delays  and  all  the 
opportunities  for  exceptions  and  answer,  and  the  same  mode  of  trial 
to  which  they  would  be  entitled  in  a  separate  action.  Besides,  under 
the  rules  of  the  Oivil  District  Oourt,  if  the  suit  were  filed  anew  as  a 
separate  action  it  would  again  be  docketed  in  this  very  cause,  and 
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aBsigned  to  the  very  jadge  who  tried  this  cause  below.  We  passed 
npon  a  similar  point  in  Morris  vs.  Cain,  35  An.  759. 

We  are  not  to  be  understood  as  overruling  herein  the  former 
decisions  of  this  court  holding,  in  cases  of  purchases  by  innocent 
buyers  at  judicial  sales,  that  one  who  has  previously  claimed  the 
proceeds  of  the  sale  is  estopped  from  contesting  the  validity  of  the 
sale.  Nor  are  we  unmindful  of  the  decisions  of  this  court  holding 
that  one  can  not  by  third  opposition  claim  the  proceeds  of  a  judicial 
sale  on  the  ground  that  the  execution  is  based  upon  a  fraudulent, 
simulated  or  extinguished  claim.  We  have  no  need  in  this  case  to 
pass  uppn  those  questions.  The  only  requisites  for  a  decision  in  this 
case  are  the  conclusions  reached  by  us  that  the  opponents  are  not 
estopped  from  bringing  an  action  for  the  annulment  of  the  sale, 
which  they  claim  has  been  made  to  a  person  cognizant  of  the  fact 
that  the  sale  is  a  simulation;  and  that  the  action  set  forth  in  the 
amended  petitions  contains  all  the  elements  of  a  distinct  and  direct 
action,  and  that  under  the  circumstances  of  this  case  the  amended 
petitions  are  to  be  considered  and  held  as  setting  forth  a  direct 
action. 

In  the  instant  case  we  do  not  deal  in  any  manner  with  the  merits 
which  were  not  reached  in  the  court  below,  and  we  pass  only  on  the 
questions  presented  by  the  pleadings  and  record. 

It  may  well  be  that  the  allegations  of  the  opponents  are  entirely 
unfounded  in  fact,  and  that  they  will  fail  in  their  proof.  It  is  not 
impossible  that  the  action  is  merely  tentative.  But  with  the  verity 
or  untruth  of  the  cause  of  action  we  are  not  concerned  at  the  present 
stage  of  the  case. 

It  is  therefore  ordered  that  this  cause  be  remanded  to  the  lower 
court  to  be  proceeded  with  according  to  law  on  the  demands  set 
forth  in  the  amended  and  supplemental  petitions  herein,  and  that 
appellees  pay  the  costs  of  appeal. 

DissBNTiNG  Opinion. 

Breaux,  J.  The  able  and  carefully  prepared  opinion  of  the  court 
has  not  convinced  me  of  the  error  of  the  judgment  of  the  coart  a 
qua. 

Before  the  sale  of  the  property  judicial  mortgage  creditors  of  the 
defendant,  whose  judgments  were  of  record,  filed  separate  petitions 
of  intervention  and  third  opposition,  and  obtained  an  order  directing 
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the  Bheriff  to  hold  in  hlB  hands,  ont  of  the  proceeds  of  the  sale,  a 
sufficient  snm  to  pay  their  judgments  in  full,  and  prayed,  after  allega- 
tions setting  forth  their  claim,  that  the  mortgage  under  which  the 
property  was  sold  be  declared  simulated,  fraudulent  and  void,  or  to 
have  been  extinguished,  and  that  their  judgmenfc  be  paid  by  privilege 
and  preference  out  of  the  proceeds  of  the  sale. 

I  do  not  controvert  the  facts  stated  in  the  opinion. 

It  does  seem  impossible,  legally,  in  one  proceeding,  to  sustain  in- 
terveners and  third  opponents*  contradictory  positions  not  alterna- 
tively pleaded. 

They  seek  to  have  the  mortgage  declared  simulated,  fraudulent, 
void,  under  which  the  property  was  sold,  or  to  have  been  extin- 
guished ;  at  the  same  time  they  pray  to  be  paid  out  of  the  proceeds 
of  the  sale. 

In  other  words,  under  part  of  the  averments,  there  was  no  sale 
possible. 

Under  the  remainder  of  the  averments  there  was  a  sale,  and  they 
pray  to  be  paid  from  the  proceeds. 

The  authorities  are  that  a  third  person  in  good  faith  acquires  title 
although  the  sale  be  made  under  an  invalid  or  extinguished  mort- 
gage. 

Granted,  this  does  not  have  the  effect  of  lessening  the  force  and 
effect  of  judicial  allegations. 

The  interveners  and  third  opponents  are  bound  by  their  allega- 
tions without  regard  as  to  whether  there  is  a  title  or  no. 

As  to  them,  in  this  suit,  they  are  in  the  attitude  of  alleging  that 
there  was  no  mortgage  and  in  consequence  no  sale. 

And  immediately  after  that  there  was  a  sale,  and  that  they  were 
entitled  to  the  proceeds. 

Whatever  may  be  the  effect  of  these  allegations  and  what  scope 
they  should  be  given  ultimately,  I  express  no  opinion. 

Their  efiPct  and  scope,  I  will  state,  however,  with  great  respecti 
should  be  considered  in  other  proceedings  averring  consistent  causes 
of  action. 

On  Application  fob  Rbhearing. 

W ATKINS,  J.     An  examination  of  this  case  has  only  served  to  con- 
firm us  in  the  conclusions  at  which  we  first  arrived — the  issues  ex- 
amined and  the  questions  decided  being  equally  applicable  to  the 
original  and  supplemental  petitions  of  intervention ;  no  alteration  in 
18* 
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the  phraseology  of  the  decree  is  necessary,  except  to  make  it  appli- 
cable to  the  original  as  well  as  the  supplemental  petitions. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  original 
decree  be  so  amended  as  to  order  the  case  remanded  to  the  lower 
court,  to  be  there  proceeded  with  according  to  law  and  the  views  in 
our  opinion  expressed  on  both  the  original  and  supplemental  petitions. 

Rehearing  refused. 


No.  11,373. 
Statb  of  Louisiana  vs.  Kid  Nash  and  Kid  Baunett. 

The  defendant  haa  no  right  to  a  postponement  of  his  case  to  await  the  result  of  the 

trial  of  another  case. 
There  was  nothing  to  show  that  there  was  any  feeling,  opinion  or  prejudice  as 

would  prevent  a  fair  -trial  in  selecting  the  tales  iurors  in  the  manner  they 

were  selected. 
Reason  and  authority  sustain  the  right  of  the  court  to  discharge  a  jury  in  cases  of 

physical  or  moral  necessity. 
After  a  Juror  has  been  accepted,  If  It  be  disoorere  1  that  he  is  Incompetent  to  serve 

he  may,  in  the  exercise  of  a  sound  discretion,  be  set  aside  by  the  court  at  any 

time  before  evidence  goes  to  the  jury. 
Jeopardy  can  not  begin  before  the  case  is  opened  before  the  jury  and  the  Indict- 
ment is  read.    At  what  time  thereafter  it  begins,  it  is  not  essential  to  decide  in 

this  case. 


In  this  State  the  right  of  the  accused  in  a  criminal  case  to  introduce  testimony 
as  to  threats  on  the  part  of  the  deceased,  and  as  to  his  character  as  a  violent, 
quarrelsome  man,  is  not  absolute.  Such  testimony  Is  only  exceptionally  ad- 
missible, and  the  condition  precedent  upon  which  it  is  admissible  is  that  the 
district  judge  should  have  found  that  under  the  evidence  in  the  case  as  a  whole 
the  question  of  the  commission  by  the  decease<^  of  ua  overt  act  bad  been 
proved  and  had  become  legally  a  relevant  fact.  In  dealing  with  that  question 
this  court  has  repeatedly  recognized  the  right  of  the  District  Court  to  pass 
upon  the  credibility  of  the  witnesses. 

If  tbe  bill  of  exceptions  taken  to  the  refusal  of  a  district  judge  to  admit  such 
evidence  shows  that  even  if  certain  testimony  which  he  had  declined  to  have 
reduced  to  writing  at  the  request  of  the  accused  had  been  embodied  in  full  In 
the  bill  it  would  be  InsufQcient  to  break  the  force  of  the  recitals  of  the  judge  as 
to  the  other  testimony  in  the  case  on  which  he  rested  his  conclusions  for  ex- 
cluding the  evidence,  the  refusal  to  have  such  particular  testimony  reduced  to 
writing  would  not  be  reversible;error,  tbe  correctness  of  the  judge's  statements 
as  to  this  other  testimony  not  being  controverted. 


APPEAL  from  the   First  District  Oourt,   Parish    of    Caddo. 
Taylor,  J. 
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John  R,  Land,  District  Attorney,   and    Wise   <&  Hemdon  for  the 
State,  Appellee: 

1.  The  two  defendants,  jointly  Indicted  for  murder,  obtained  a  severance  in  their 
trials.  It  was  in  the  power  of  the  prosecuting  attorney  to  deteri;nlne  in  what 
order  he  would  try  them.    Bish.  on  Cr.  Pr.,  Sec.  1018. 

2.  It  was  not  error  In  the  trial  judge  to  refuse  to  instruct  ttie  sheriff  to  summon 
tales  jurors  from  a  designated  portion  of  the  parish.  Act  No.  \i  of  Acts  1873; 
14  An.  461;  23  An.  148;  26  An.  46;  32  An.  1003;  34  An.  1084;  35  An.  303. 

3.  The  court  may  discharge  an  obnoxious  or  unfit  juror,  even  after  the  jury  has 
been  empaneled  and  sworn,  if  no  evidence  has  been  introduced.  Thompson  & 
Merriam  on  J  irles.  Sec.  27^ ;  34  An.  919,  and  cases  cited ;  29  An.  642;  39  An.  868. 

A  large  judicial  discretion  is  given  the  trial  judge  in  passing  on  the  qualifica- 
tions of  jarors,  and  his  ruling  in  such  a  matter  will  not  be  set  aside  by  the 
appellate  court  unless  the  error  Is  manifest.  34  An.  991, 1196;  38  An.  480;  Thomp- 
son A  Merriam,  Sec.  252;  96  U.  S.  145. 

Persons  who  entertain  conscientious  scruples  against  capital  punishment  are 
incompetont  jurors.    11  An.  535,  685 ;  30  An.  367 ;  34  An.  919. 

4.  When  a  juror  is  discharged  before  any  evidence  is  heard  the  remaining  jurors 
ne^a  not  be  re- sworn,  and  the  defendant  was  not  entitled  to  his  peremptory 
challenges  over  again.    39  An.  868. 

5.  Jeopardy  does  not  attach  whenever  a  case  can  not  be  proceeded  with  by  reason 
of  some  physical  or  moral  necessity  arising  from  no  fault  or  neglect  of  the 
State.  In  such  case  the  trial  may  be  stopped  and  the  defendant  will  not  be  pro- 
tected from  being  afterward  tried  upon  the  same  Indictment.  Vol.  39  American 
Reports,  p.  424,  and  cases  cited;  United  States  vs.  Perez,  9  Wheaton,  579;  8  R. 
606;  Wharton's  Cr.  PI ,  Sec.  447;  1  Bish.  Cr.  Pr.,  Sec.  809;  3  An.  716;  6  An.  398;  89 
An.  470;  35  An.  483;  88  An.  1410;  35  An.  341;  11  An.  284. 

Jeopardy  is  waived  by  defendant  asking  for  a  new  trial.    1  Bish.  Cr.  Law,  Sees. 

996,  1001.  1003. 

Defendant  can  not  protect  himself  from  the  eflect  of  this  waiver  resulting  from 

asking  a  new  trial  by  asking  £or  an  appeal  from  the  raling  of  the  court  on  that 

point. 

In  criminal  cases  appeals  lie  only  from  verdict,  judgment  and  sentence.    15 

An.  847;  22  An.  460;  y  An.  306;  37  An.  62;  32  An.  527. 

6.  The  accused  is  not  entitled  to  have  the  testimony  of  witnesses  reduced  to 
writing  involving  only  questions  of  fact  and  relating  to  the  merits  of  the  case. 
He  is  entitled  to  have  the  testimony  reduced  to  writing  for  the  purpose  of  an- 
nexing it  to  a  bill  of  exception  for  review  by  the  appellate  court,  to  obtain  a 
ruling  upon  questions  of  law  on  which  be  relies  for  relief,  not  on  questions  of 
fact.    41  An.  143. 


M,  C.  EUtner  and  Hicks  &  Hicks  for  Defendant  and  Appellant : 
The  rule  Is,  that  one  accused  of  a  capital  crime  before  a  competent  court  is  In 
jeopardy  the  instant  that  the  petit  jury  is  selected,  empaneled  and  sworn  to 
try,  and  true  deliverance  make;  unless  by  some  overruling  necessity  the  jury 
are  discharged  without  a  verdict ;  or  other  matter  exists  that  the  defendant  can 
make  grounds  for  a  new  trlHl  if  the  verdict  be  against  him. 
And  a  juror  is  competent  to  try  a  capital  case  who  is  opposed  to  capital  punish- 
ment; and  even  if  he  committed  a  fraud  upon  the  State,  it  did  not  authorize  his 
removal. 
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i.  After  an  unqualified  yerdlct  of  guilty  in  a  capital  case,  jeopardy  Is  not  waiyed 
by  a  motion  for  rehearing,  and  a  motion  for  an  appeal,  both  of  which  applica- 
tlons  we(  e  denied. 

}.  After  the  selecting,  empaneling  and  swearing  a  jury  In  a  capital  case,  one  of  the 
jurors  was  remoYcd  without  the  consent  of  the  defendant,  and  against  the  pro- 
test of  his  counsel,  and  the  court  ordered  the  case  to  proceed  to  the  selection  of 
another  juror  to  fill  the  place  of  the  juror  removed,  who  with  the  remaining 
eleven  jurors  is  to  compose  the  panel,  the  defendant  Is  entitled  to  his  peremp- 
tory challenges  as  to  the  eleven  as  well  as  to  others  offered  him,  although  he 
had  exhausted  his  challenges  in  making  the  first  jury. 

1.  The  defendant  is  entitled,  as  of  right,  to  have  reduced  to  writing  cmd  made 
part  of  the  record,  for  the  purposes  of  review  In  the  appellate  court,  all  the 
evidence  upon  which  the  trial  judge  bases  his  opinion  as  to  the  admissibility 
or  Inadmissibility  of  evidence  offered  durlrg'the  progress  of  the  trial.  State 
vs.  Nelson,  32  An.  842;  State  vs.  Selley,  41  An.  143;  State  vs.  Nash  et  al.,  46  An.  ilb7. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  defendants  were  jointly  indicted,  tried  and  con- 
victed of  murder. 

The  sentence  was  annulled  at  the  last  term  of  court  at  Opelousas 
and  the  case  remanded  for  a  new  trial.  45  An.  1187.  A  severance 
having  been  granted  on  the  district  attorney's  election  the  defend- 
ant Nash  was  placed  on  trial. 

His  counsel,  who  also  represented  the  co-defendant,  Barnett, 
moved  that  the  case  against  him  be  tried,  and  stated  that  they  were 
not  ready  to  try  Nash. 

To  the  court's  refusal  to  interfere  and  to  grant  the  application  for 
postponement  the  defendant  Nash  excepted,  and  urged  that  he 
could  not  safely  go  to  trial  without  the  testimony  of  his  co-defend- 
ant, whose  testimony  would  be  to  him  more  material  and  important 
after  the  trial,  whether  acquitted  or  convicted,  than  when  the  charge 
was  pending  against  him. 

The  venire  for  the  term  having  been  exhausted,  the  defendant  ap- 
plied for  the  summoning  of  talesmen  outside  of  the  limits  of  Shreve- 
port  and  of  the  Fourth  Ward,  in  which  he  urged  there  is  a  deep 
seated  prejudice,  that  would  render  it  impossible  for  him  to  secure 
an  impartial  jury. 

The  jury  had  been  empaneled  to  try  the  case  and  placed  in  the 
sherff's  custody,  and  remained  from  the  evening  on  which  they 
had  been  so  empaneled  until  the  day  following,  when  the 
district  attorney  in  a  written  application  moved  for  the 
discharge    of    one  of    the    jurors    on    the   ground    that    on     his 
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voir  dire,  in  answer  to  questions  propounded  to  him  by  the 
counsel  representing  the  State,  he  had  testified  and  said,  among 
other  things,  that  he  had  no  conscientious  scruples  against  finding  a 
yerdict  that  would  entail  capital  punishment;  that  in  truth  he  was 
opposed  to  capital  punishment,  and  so  announced  to  several  persons 
shortly  before  he  was  called  into  the  jury  box,  which  fact  was  un- 
known to  the  State,  and  that  by  false  statements  he  was  accepted 
and  sworn. 

The  court,  after  hearing  evidence,  granted  the  application  and 
discharged  the  juror. 

The  defendant  filed  an  application  for  his  discharge  on  the  ground 
of  former  jeopardy. 

The  court  refused  to  grant  the  application  and  to  discharge  the 
defendant. 

After  the  court  had  discharged  the  juror,  0.  A.  Hays,  and  had 
refused  to  discharge  the  defendant  and  had  ruled  that  the  district 
attorney  could  have  another  juror  selected,  the  defendant  claimed 
the  right  of  peremptory  challenge,  which  was  refused  by  the 
court. 

The  court  held  that  the  defendant  had  exhausted  his  peremptory 
challenges  and  that  the  number  of  challenges  could  not  be  increased 
under  any  circumstances. 

Upon  the  trial  application  was  made  by  counsel  for  the  defendant 
to  have  reduced  to  writing  and  made  part  of  the  record  all  the 
evidence  bearing  upon  the  question  of  overt  act,  or  hostile  dem- 
onstration at  the  time  or  preceding  the  homicide,  for  the  purpose 
of  laying  the  foundation  enabling  him  to  prove  threats,  communi- 
cated and  uncommunicated,  against  bis  life,  and  to  prove  the 
character  of  the  deceased  as  a  dangerous,  quarrelsome  and  vindic- 
tive man. 

The  defendant  alleged  error  to  his  great  injury  and  prejudice 
and  the  violation  of  his  legal  and  constitutional  right  on  the  part  of 
the  court  in  not  having  maintained  his  plea  of  ^'former  jeopardy" 
and  offered  to  file  an  application  for  rehearing  on  his  motion  to  dis- 
charge on  the  ground  of  former  jeopardy,  which  the  court  refused  to 
receive. 

An  appeal  was  applied  for  from  the  court's  action  in  refusing  to 
discharge  the  accused. 

He  was  found  guilty  as  charged.    A  new  trial  and  a  motion  in  ar- 
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rest  of  juds^ment  were  overraled.    From  the  verdict,  sentence  and 
judgment,  the  defendant  prosecutes  this  appeal. 

Ordbb  of  the  Trial. 

The  records  do  not  disclose  that  the  case  was  called  out  of  the 
order  of  fixing,  irregularly  to  the  prejudice  of  the  defendanc.  The 
district  attorney's  action  was  within  the  court's  direction  and  control 
and  involves  the  performance  of  a  duty  with  which  it  is  not  im» 
proper  to  entrust  him. 

There  was  no  reason  suggested  to  depart  from  the  general  rule 
conferring  upon  him  the  right  to  determine  the  order  in  which 
criminal  cases  shall  be  tried.  Relative  to  the  postponement,  the 
application  involved  a  postponement  to  await  the  result  of  a  trial  of 
a  co-defendant,  after  a  severance  has  been  granted.  Such  a  post- 
ponement in  order  that  an  accused  may  be  called  as  a  witness,  is  not 
a  legal  right.  If  there  be  any  advantage,  it  is  not  one  which  can 
control  the  State  in  the  trial  of  cases. 

A  motion  for  postponement  to  await  the  result  of  a  trial  was  refused 
in  the  case  of  State  vs.  Ford,  37  An.  456. 

Rbfusal  of  Coubt  to  Obdbb  Tales  Jubobs  fbom  Countby  Wabds. 

The  court,  in  declining  to  issue  the  order  applied  for  and  to  desig- 
nate localities  or  wards  from  which  to  select  talesmen,  is  sustained 
by  the  law  upon  the  subject. 

In  the  reasons  for  the  ruling,  it  is  stated  that  there  was  nothing  to 
show  that  any  feeling,  opinion  or  prejudice  existed  as  would  prevent 
a  fair  trial  if  the  tales  jurors  were  selected  in  the  manner  pointed 
out  by  law. 

FOBMEB  JeOPABDY. 

The  defendant,  through  his  counsel,  urges  that  he  was  in  legal 
custody  when  the  juror  Hayes  was  discharged,  as  made  apparent  by 
the  records,  and  that  he  may  now  claim  to  be  dismissed  from  the 
cause  and  be  no  more  prosecuted  for  the  same  offence. 

We  shall,  in.the  first  place,  consider  the  decisions  of  this  State  on 
the  subject. 

In  State  vs.  Patemo,  43_^An.  614,  the  question  was  not  similar  to 
that  under  consideration. 

The  nolle  prosequi  upon  which  the  accused  based  his  plea  of  former 
jeopardy  was   entered   during  the  empaneling  of    the  jury.    The 
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utterances  of  the  court  were  not  particularly  directed  to  a  question 
similar  to  that  now  presented  and  did  not  seek  to  determine  when 
jeopardy  begins. 

In  State  vs.  Oostello,  11  An.  283,  the  court  says  that  reason  and 
authority  sustain  the  right  of  the  court  to  discharge  a  jury  in  cases 
of  evident  physical  or  moral  necessity. 

The  court  approvingly  quotes  from  Justice  Kent : 

**  Either  the  court  must  determine  when  it  is  requisite  to  dis- 
charge, or  the  rule  must  be  inflexible,  that  after  the  jury  are  sworn 
and  charged,  no  other  jury  can  in  any  event  be  sworn  and  charged 
in  the  same.  Tne  moment  cases  of  necessity  are  admitted  to  form 
exceptions,  that  moment  a  door  is  opened  to  the  discretion  of  the 
court  to  judge  of  that  necessity  and  to  determine  what  combination 
of  circumstances  will  create  one."  And  refers  also  to  Justice  Story, 
who  lays  down  a  similar  doctrine. 

The  jurisprudence  of  our  State,  says  the  court,  is  in  conformity 
with  these  views. 

In  State  vs.  Deskin,  84  An.  919,  after  three  jurors  had  been  sworn 
and  accepted,  the  trial  judge,  over  the  objection  of  the  prisoner, 
propounded  to  each  of  the  sworn  jurors  the  usual  questions  on  that 
sabject,  and  two  of  them  answering  that  they  had  scruples,  they 
were  excluded  for  cause. 

The  court's  action  was  sustained  on  appeal.  The  decision  is 
guarded  and  manifests  a  desire  not  to  extend  the  principle  too  far, 
in  the  direction  of  the  court's  discretion  to  judge  of  the  necessity  of 
discharging  a  juror  after  he  has  been  sworn  and  accepted. 

The  court  says  in  that  case : 

*'  We  think  it  would  be  a  mockery  of  common  sense  to  hold  that 
the  court  would  be  bound  to  close  its  ears  to  the  information  and  to 
permit  the  trial  to  proceed  before  an  incompetent  jury,  who  could 
not  find  an  unqualified  verdict  in  favor  of  the  State  under  any  cir- 
cumstances, however  clearly  the  law  and  the  facts  might  sustain  and 
require  it." 

In  State  vs.  Monda,  39  An.  868,  after  the  twelve  jurors  had  been 
selected  and  empaneled,  pne  ;of  the  number  announced  that  he  was 
sick.  The  judge  ordered  the  discharge  of  the  juror  and  directed  the 
sheriff  to  call  another  juror  in  his  place.  Defendant's  twelve  chal- 
lenges having  been  exhausted,  defendant  objected  to  the  discharge 
of  the  juror. 
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The  court  decided  that  it  was  competent  for  the  trial  judge  to  add 
another  juryman.    The  court  in  that  case  says : 

<<It  is  difficult  to  conceive  of  any  reason  why  a  different  rule 
should  prevail  if  a  sworn  juror  should  be  taken  sick  when  the  eleventh 
juror  is  sworn,  than  if  his  sickness  should  happen  after  the  twelfth 
juror  had  been  sworn,  and  before  any  other  proceedings  had  been 
taken. 

<'We  should  be  loth  to  recognize  so  flimsy  a  distinction." 

In  Thompson  and  Merriam,  Sec.  278,  the  doctrine  is  announced 
that  the  court  is  not  bound  to  suffer  the  case  to  proceed  after  the 
jury  have  been  empaneled,  when  informed  of  the  fact  going  to  the 
disqualification  of  a  juror  from  which  it  is  probable  that  the  verdict 
may  be  set  aside. 

That  the  obnoziousjuror  may  be  excluded,  and  that  too  although 
he  has  been  sworn,  if  no  evidence  has  been  introduced.  The  pris- 
oner can  avail  himself  of  the  plea  of  once  in  jeopardy,  only  under 
Buch  circumstances  as  would  enable  him  to  sustain  the  plea  of 
autrefois  acquit  or  convict.  State  vs.  Blackman,  36  An.  484.  State 
vs.  Ritchie,  8  An.  716. 

Mr.  Wharton  announces  that  <4n  Illinois  it  was  held  correct,  in  a 
capital  case,  to  strike  off  a  juryman  after  the  jury  were  sworn  on 
the  ground  that  he  was  an  alien. 

''The  same  course  has  been  taken  in  Pennsylvania  in  a  case  where 
the  court,  after  the  jury  had  been  sworn,  struck  off  a  juryman  on 
the  ground  that  he  was  incompetent  from  irrellgion  or  prejudice. 

''It  is  not  contended  that  this  power  is  given  to  the  court  to  be 
exercised  arbitrarily  or  without  good  cause  to  believe  that  interfer- 
ence is  necessary  to  prevent  great  injustice  to  one  side  or  the  other. 

"It  is  to  be  used  alike  for  the  protection  of  the  public  and  for  the 
security  of  the  prisoner  in  his  right  to  an  impartial  trial;  alike  when 
the  juror  is  so  biased  either  against  the  prisoner  or  against  the  gov  - 
emment  that  he  is  disqualified  to  serve  on  the  panel."  See  also 
Commonwealth  vs.  McOormick,  89  American  Rep.  428. 

Jeopardy  can  not  begin  before  the  case  is  opened  before  the 
jury ;  nor  before  the  indictment  is  read  or  the  examination  into  the 
case  begins.  At  what  point  thereafter  it  begins  it  is  not  necessary 
to  decide  in  this  case.  Mr.  Wharton  says  that  however  discordant 
the  cases  may  be  as  to  what  necessity  justifies  a  discharge,  they 
unite  in  the  position  that  until  the  jury  are   "charged"   with  the 
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oifence  on  an  issue  dniy  framed,  that  is  to  say,  nntil  the  jury  is 
sworn,  and  the  case  committed  to  them,  the  jeopardy  does  not  be- 
gin. Until  this  period  the  defendant  is  not  technically  in  jeopardy. 
Eyen  a  juror  who  is  found  to  be  incompetent  after  swearing,  but 
before  opening  the  case,  may  be  set  aside  without  vitiating  the 
procedure. 

The  accused  had  not  been  placed  in  jeopardy  and  has  no  right  to 
his  discharge  on  that  ground. 

The  court,  in  State  vs.  Oastello,  11  An.  283,  emphatically  announces 
that  an  accused  is  not  put  in  jeopardy  upon  the  mere  empaneling 
of  a  jury,  before  a  word  of  testimony  has  been  heard  against  him 
and  before  the  jury  has  received  any  information  concerning  the 
charge  against  him  by  reading  the  indictment. 

Refusal  to  Pbrmtt  FiLma  op  Application  for  Rehbabing. 

The  filing  of  an  application  for  a  rehearing  on  the  overruled  mo- 
tion for  his  discharge  on  the  ground  of  former  jeopardy  was  re- 
fused. 

On  appeal  it  is  manifest  that  the  defendant's  application  could  not 
be  entertained. 

Errors  may  be  recalled  and  corrected  at  any  time  when  apparent. 

The  defendant  can  not,  as  a  right,  have  points  arising  during  the 
trial  reconsidered  that  have  been  fully  argued  by  counsel  and  have 
received  ample  consideration  from  the  court. 

He  has  ample  opportunity  at  subsequeat  stages  of  the  case  to  be 
heard  anew. 

Appeal. — ^The  defendant  also  moved  for  an  appeal,  averring  that 
he  had  a  right  to  his  acquittal  after  the  juror  Hayes  had  been  re- 
moved from  the  panel. 

And  that  this  right  having  been  refused,  from  the  order  of  refusal 
he  desired  an  appeal,  for  which  he  applied. 

The  issues  of  a  case  can  not  thus  be  divided. 

They  are  now,  in  proper  time,  before  the  courts  after  trial. 

Any  appeal  prior  to  that  taken  would  have  been  premature. 

Rbhoval  of  the  Jubob  fbom  the  Panel. 

In  the  bill  of  exceptions  counsel  in  behalf  of  the  defendant  state 
that  upon  the  application  of  the  district  attorney,  against  their  ob- 
jection upon  hearing  evidence  as  to  the  juror's  competency,  which 
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was  reduced  to  writing  and  made  part  of  their  bill,  U.  A.  Hayes,  one 
of  the  jurors  who  had  been  sworn,  was  removed  from  the  panel,  and 
the  district  attorney  proceeded  in  the  selection  of  another  juror. 

The  court's  statement,  made  part  of  the  bill,  is  that  there  was  sat- 
isfactory reason  for  the  removal ;  that  the  answers  to  questions  put 
on  the  voir  dire  and  evidence  taken  on  the  motion  to  discharge  in  re- 
spect to  the  subject  of  capital  punishment  was  so  equivocal  and 
uncertain  as  to  render  him  an  unfit  juror.  In  another  bill  refer- 
ring to  the  same  testimony  he  says  that  his  statements  were  incon- 
sistent and  untrue. 

The  testimony  taken  on  the  motion  to  exclude  the  juror  shows 
that  he  swore  on  his  voir  dire  to  his  not  being  conscientiously  op- 
posed to  capital  punishment. 

Prior  to  his  examination  on  his  voir  dire^  but  after  he  had  been 
summoned  as  a  tales  juror,  he  said  to  several  witnesses  that  he  would 
not  be  accepted  as  a  juror  by  the  State  for  he  was  opposed  to  capital 
punishment. 

When  examined  as  a  witness  on  the  motion  to  exclude  him  as  a 
juror,  his  answers  did  not  satisfy  the  trial  judge  that  he  was  not  con- 
scientiously opposed  to  capital  punishment. 

The  question  arises  in  this  case,  can  a  juror  be  challenged  on  moral 
grounds  after  he  is  sworn  and  just  prior  to  opening  the  case  before 
the  jury  by  reading  the  indictment? 

In  reference  to  the  moral  character  of  a  juror  this  court  decided 
that  the  trial  judge  is  authorized  to  exclude  a  juror  from  the  panel 
if  satisfied  of  his  unfitness  morally  to  serve.  State  vs:  Lartigue,  29 
An.  642. 

The  same  principle  is  laid  down  in  State  vs.  Barnes,  34  An.  896 ; 
People  vs.  Damon,  13  Wendell, 367. 

Jeopardy  not  having  attached,  it  was  not  too  late  in  the  stages  of 
the  case  to  exclude  the  juror. 

The  court  was  satisfied  that  the  juror  was  not  legally  fit  to  dis- 
charge the  duties  incumbent  upon  him  in  a  case  in  which  the  accused 
is  charged  with  murder,  and,  therefore,  exercised  a  sound  dis- 
cretion, after  having  heard  testimony,  in  discharging  this  juror.  If 
the  authority  could  be  exercised  after  the  third  juror  of  the  panel 
had  been  sworn,  as  in  the  Disken  case  (84  An.) ,  it  could  be  exer- 
cised after  the  twelfth  juror  had  been  sworn,  prior  to  the  examina- 
tion of  witnesses. 
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If  legal  in  so  far  as  relates  to  the  third  or  fourth  juror,  it  follows 
that  it  is  legal  as  relates  to  the  juror  last  sworn,  and  at  all  times 
prior  to  jeopardy. 

The  purpose  of  the  law  and  of  the  State  is  a  fair  trial,  unaffected 
by  bias  or  prejudice. 

It  must  be  made  manifest  that  the  juror  has  no  conscientious 
scruples  against  capital  punishment;  that  he  entertains  no  opinion 
affecting  his  competency. 

To  be  sure,  says  the  court,  in  the  case  of  the  United  States  vs. 
Joseph  Perez,  9  Wheaton,  579,  the  authority  of  excluding  a  juror 
should  be  used  with  the  greatest  caution,  under  urgent  circumstances 
and  for  very  plain  and  obvious  causes. 

The  necessity  for  removal  may  be  moral  as  well  as  physical.  11 
An.  283. 

In  such  a  case  the  disqualifications  having  been  discovered  subse- 
quent to  the  oath,  before  the  opening  of  the  case  before  the  jury,  the 
motion  to  remove  the  juror  was  properly  allowed. 

Mr.  Wharton  states  that  it  has  been  roled,  after  a  juror  has 
been  sworn  in  chief  and  taken  his  seat,  if  it  be  discovered  that 
he  is  incompetent  to  serve  he  may,  in  the  exercise  of  a  sound  dis- 
cretion, be  set  aside  by  the  court  at  any  time  before  evidence.  And 
this  may  be  done  even  in  a  capital  case  as  well  for  cause  existing 
before  as  after  the  juror  was  sworn. 

The  obnoxious  juror  may  be  removed,  although  he  has  been 
sworn,  if  no  evidence  has  been  introduced.  Thompson  and  Mer- 
riam,  Sec.  278. 

Rbfusals  of  Perbmptoby  Challenges. 

The  question  comes  up  as  to  the  right  to  peremptory  challenges, 
and  as  to  whether  the  trial  judge  was  bound  to  restore  challenges  to 
the  accused. 

The  issue  presented  upon  this  point  is  of  great  moment. 

Its  decision  has  occasioned  us  the  greatest  concern. 

Had  the  juror  testified  on  his  voir  dire  so  as  to  disclose  all  the  facts 
and  circumstances  that  were  made  known  afterward,  he  would  not 
have  been  accepted  as  a  juror. 

The  court  a  qua  became  satisfied  from  testimony  subsequently 
heard  that  he  was  incompetent. 
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Was  the  defendant  deprived  of  any  of  hi«  legal  rights  in  this  mat- 
ter of  challenges? 

His  challenges  were  exhausted  prior  to  the  examination  of  the 
twelfth  Juror  on  his  voir  dire;  had  the  juror  made  the  statement 
which  was  subsequently  disclosed  he  would  have  been  discharged, 
and  the  accused  would  have  been  without  a  peremptory  challenge 
to  oppose  to  any  juror  subsequently  called,  as  he  was  when  another 
juror  was  called  to  serve  in  his  place. 

To  this  stage  of  the  case  the  jurors  had  been  regularly  sworn  and 
accepted. 

To  swear  them  a  second  time  so  as  to  allow  twelve  more  challenges 
would  have  increased  the  number  of  challenges  to  more  than  twelve 
in  empaneling  the  jury. 

The  language  of  the  court  in  Stone  vs.  The  People,  2d  Scammon, 
p.  830  (Illinois),  is  clear  and  emphatic. 

The  juror  was  withdrawn  for  incompetency,  being  an  alien. 

The  trial  had  commenced  and  witnesses  for  the  prosecution  had 
been  sworn.  The  remaining  eleven  jurors  were  all  competent,  says 
the  court,  in  that  case  and  had  all  been  chosen  and  accepted  as 
well  by  the  prisoner  as  the  prosecutor — ^that  it  would  have  been 
irregular  to  have  discharged  them  without  his  consent.  It  would 
have  deprived  the  prisoner  of  a  right  secured  to  him,  and  which 
had  been  consummated  under  the  law.  That  the  court  by  with- 
drawing the  incompetent  juror  corrected  the  error  to  the  extent 
occurring  and  could  go  no  further;  that  the  case  is  aui  generis^ 
and  should  be  decided  on  principles  of  analogy. 

<*  Why  is  a  court,  for  the  ends  of  justice,  and  where  manifest  error 
exists  for  the  act,  authorized  to  discharge  a  jury?  And  if  a  whole 
jury  may,  in  such  a  case,  be  discharged,  why  not  set  aside  a  person 
improperly  selected  and  sworn? 

<<  That  no  injustice  has  been  done ;  no  law  has  been  violated.  That 
the  rights  of  the  prisoner  have  not  been  infringed;  the  course  is 
agreeable  to  justice  and  we  can  perceive  no  wrong  in  the  mode 
adopted.'' 

In  this  case  the  accused  was  indicted  for  murder  and  the  judgment 
affirmed. 

In  the  case  of  State  of  Nevada  vs.  Pritchard,  16  Nevada,  p. 
102,  this  case  is  approvingly  referred  to,  and  the  court  held  that  an 
incompetent  juror,  after  the  jury  is  sworn,  may  be  discharged  with- 
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out  a  necessity  for  the  discharge  of  the  eleven  remaining  competent 
jurors. 

In  a  Tennessee  case,  that  of  Taylor  vs.  The  State  (Lea,  Vol. 
II,  p.  718) ,  the  court  held  that  no  serious  argument  had  been  sub- 
mitted against  the  propriety  of  the  discharge,  bat  that  the  point  was 
made  that  the  court  should  have  at  the  same  time  discharged  all  the 
jurors,  because  of  the  fact  that  the  incompetent  juror  had  associated 
with  the  residue  of  the  panel  for  two  days.  That  the  court  might 
have  discharged  the  entire  jury,  if,  in  the  exercise  of  his  discretion, 
he  had  thought  the  ends  of  justice  required  such  action.  That  the 
question  was  whether  the  trial  court  was  compelled  by  law  to  dis- 
charge the  jury  merely  because  one  of  the  jury  had  previously 
formed  and  expressed  an  opinion  adverse  to  the  defendant?  That 
the  defendant  did  not  object  to  the  other  jurors  because  of  their 
association  with  the  incompetent  juror,  nor  ask  for  their  discharge, 
nor  offer  to  show  that  anything  improper  had  passed  between  them 
and  the  discharged  juror. 

<*  That  upon  principle,  in  the  absence  of  anything  else,  the  mere  as- 
sociation of  selected  jurors  with  one  of  their  number  who  had  formed 
and  expressed  an  opinion  as  to  the  ^uiit  of  the  defendant  would  no 
more  render  them  incompetent  than  such  association  previous  to  the 
trial;  that  no  decision  has  been  cited  holding  otherwise." 

See  also  Ray  vs.  State,  4  Texas,  464. 

The  twelfth  juror  in  that  case  (4  Texas)  was  excluded  some  time 
after  the  opening  of  the  case  and  hearing  of  testimony  by  the  jury. 

The  case  is  cited  as  an  additional  decision  in  support  of  the  ruling 
excluding  the  juror  before  evidence  had  been  heard,  and  not  at  all 
with  reference  to  casting  a  juror  after  the  indictment  has  been  read 
to  the  jury  and  evidence  heard. 

Courts  have  gone  to  the  extent  of  holding  that — 

<'  Where  a  case  has  been  tried  by  an  impartial  jury,  althoagh  the 
judge,  on  the  application  of  one  of  the  parties  and  against  the  con- 
sent of  the  other,  may  have  rejected  a  juror  for  cause  of  question- 
able suf&ciency,  such  rejection  does  not  afford  a  ground  of  complaint 
if  justice  has  been  done  in  the  premises.  In  other  words,  while  dis- 
allowance of  a  cause  of  challenge  will  work  a  reversal  of  the  judg- 
ment, an  improper  allowance  of  a  cause  of  challenge  will  not  neces- 
sarily have  this  effect.  A  qualified  juror  may  be  rejected,  and  still 
a  jury  of  lawful  men,  against  whom  there  is  no  objection,  may  be 
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obtained.  A  party  is  entitled  to  a  lawful  jury,  but  he  is  not  under 
all  circumstances,  as  a  matter  of  right,  entitled  to  have  the  first 
juror  called  who  has  all  the  statutory  qualifications."  Thompson  and 
Merriam,  p.  298. 

We  do  not  base  our  conclusion  on  this  principle  of  practice,  for  in 
the  case  at  bar  the  court's  ruling  appears  supported  by  a  preponder- 
ance of  evidence  establishing  cause  for  removal  of  the  juror. 

If  there  was  no  good  ground  of  complaint  when  the  cause  of  re- 
moval was  of  *'  questionable  sufficiency,"  there  is  surely  none  when 
the  trial  judge  states  as  part  of  one  of  the  bills  on  the  subject: 
'<  The  court  in  its  reasons  said  that  the  discharge  was  based  on  suffi- 
cient reasons,  as  would  appear  of  record.  In  addition,  I  have  to  say 
this  record  shows  incontestably  that  this  juror  had  said  out  of  court 
that  he  was  opposed  to  capital  punishment,  and  in  court  has  sworn 
just  the  reverse.  It  does  not  matter  whether  this  opposition  was 
conscientious  or  otherwise,  or  that  he,  on  examination,  attempted  to 
explain  it  on  metaphysical  or  other  grounds — ^it  suffices  to  say  that  he 
swore  falsely,  for  both  statements  can  not  be  true." 

This  court  in  two  cases — State  vs.  Moncla,  State  vs.  Disken — 
affirmed  the  rulings  allowing  a  juror  to  be  withdrawn  after  he  has 
been  sworn. 

In  the  former  the  peremptory  challenges  had  been  exhausted  and 
the  jury  sworn,  when  another  juror  was  called  to  serve  in  the  place 
of  the  juror  withdrawn.  In  the  case  at  bar  the  juror  was  excluded 
for  cause  at  a  later  stage  in  empaneling  the  jury,  and  before 
jeopardy  attached.  As  precedents  these  cases  have  a  bearing  upon 
the  issues  presented. 

Rbfusal  to  Reduce  Evidence  to  Writing. 

The  next  ground  of  objection  is  to  the  ruling  in  refusing  to  have 
reduced  to  .writing  the  evidence  relating  to  an  alleged  overt  act. 

The  defendant  asked  that  the  testimony  of  a  number  of  witnesses, 
including  his  own,  be  reduced  to  writing  in  order  that  it  might  be 
made  part  of  the  record  for  the  purpose  of  showing  who  began  the 
attack  in  the  difficulty,  and  to  lay  the  foundation  for  the  introduc- 
tion of  threats,  communicated  and  uncommunicated,  and  to  introduce 
evidence  of  the  character  of  the  deceased  as  that  of  a  dangerous, 
quarrelsome  and  vindictive  man. 

The  following  is  the  court's  statement  in  the  bill  of  exceptions: 
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''So  far  as  concerns  the  testimony  of  tbe  witnesses  off ered  to  show 
whether  accused  or  deceased  began  the  attack,  it  is  sufficient  to  say 
that  these  witnesses  actually  testified  before  the  jury  on  this  point, 
but  the  court  did  refuse  to  permit  their  evidence  to  be  reduced  to 
writing  and  refused  to  receive  evidence  of  communicated  threats  or 
bad  character  until  some  overt  act  was'proved,  which  was  not  done." 

This  court  has  repeatedly  exercised  the  constitutional  authority  of 
reviewing  the  finding  or  ruling  of  district  judges  on  questions  of 
blended  law  and  facts. 

This  authority  is  limited  so  as  not  to  embrace  within  its  scope  the 
review  and  determination  of  facts  touching  the  merits  of  the  pros- 
ecution. 

The  record  discloses  a  positive  solemn  statement  of  the  district 
judge  that  no  overt  act  was  proven. 

That  is  his  reason  for  the  refusal  to  reduce  the  evidence  to 

writing. 

New  Trial. 

At  the  risk  of  repetition  we  will  give  consideration  again  to  an  im- 
portant point,  already  decided,  which  is  presented  in  this  motion. 

The  other  grounds  of  the  motion  also  were  previously  presented 
and  decided. 

It  relates  to  the  alleged  ''overt  act"  on  the  part  of  the  deceased 
at  the  time  of  the  killing  and  the  refusal  of  the  trial  judge  to  reduce 
the  testimony  to  writing  and  made  part  of  the  record  for  the  pur- 
pose of  enabling  the  Supreme  Oourt,  in  the  event  of  a  conviction, 
to  pass  upon  the  question  as  to  whether  there  had  been  proof  of  an 
"overt  act"  upon  the  part  of  the  deceased  at  the  time  of  the  killing, 
and  before  the  defendant  made  any  assault  upon  the  deceased,  and 
for  the  purpose  of  authorizing  the  defendant  to  introduce  evidence 
of  threats  to  kill  defendant,  and  of  other  personal  violence  made  by 
the  deceased  just  prior  to  the  killing  and  which  were  communi- 
cated, it  is  alleged,  to  the  defendant,  and  of  other  threats  not  com- 
municated to  the  defendant,  all  for  the  purpose  of  laying  the  founda- 
tion to  the  admission  of  testimony. 

The  district  judge,  passing  upon  the  point  presented  anew  in  the 
motion  for  a  new  trial,  says : 

"If  the  evidence  was  offered  to  show  that  deceased  began  the  at- 
tack, or  did  some  overt  act  to  carry  out  his  threats,  the  evidence 
failed  to  prove  to  the  satisfaction  of  the  court  that  deceased  com- 
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menced  the  attack  or  did  any  overt  act  or  made  any  demonstration 
of  an  attack. 

<*  There  was  some  evidence  tending  to  show  a  hostile  demonstra- 
tion on  the  part  of  the  deceased,  yet  it  appeared  to  the  court  from  all 
the  facts  and  circumstances,  and  specially  from  the  testimony  of 
three  persons  •  *  ♦  who  were  eye-witnesses  of  the  affray  and 
saw  it  from  its  inception  to  its  close,  that  no  hostile  demonstration 
by  deceased  had  been  proved." 

In  Abbbst  of  Judgment. 

The  grounds  of  this  motion  have  been  considered  and  decided. 

They  presented  no  undecided  points. 

The  verdict  was  rendered  and  the  sentence  pronounced  after  a 
legal  trial. 

It  is  therefore  ordered «  adjudged  and  decreed  that  the  verdict, 
sentence  and  judgment  are  affirmed. 

On  Application  fob  Rehbabing. 

NiGHOLLS,  0.  J.  Upon  an  application  by  the  defendant  for  a  re- 
hearing, ably  presented  and  forcibly  ai^n^ed,  we  carefully  reconsid- 
ered the  grounds  upon  which  we  rested  our  opinion.  This  re-exami- 
nation confirmed  us  in  the  correctness  of  our  views,  save  upon  one 
subject,  as  to  which  we  requested  and  have  heard  oral  argument. 
The  questions  reargued  are  contained  in  and  covered  by  several  bills 
of  exception. 

After  the  jury  had  been  empaneled  and  sworn  and  the  indictment 
had  been  read,  the  defendant's  counsel  asked  the  court  that  <<  all  the 
evidence  material  to  the  following  points  be  reduced  to  writing  and 
made  part  of  the  record,  to -wit:  For  the  purpose  of  showing  an 
overt  act  upon  the  part  of  the  deceased  at  the  time  of  the  killing 
and  before  any  assault  was  made  by  the  defendant.  For  the  purpose 
of  laying  the  foundation  for  the  Introduction  of  evidence  of  com- 
municated threats.  For  the  introduction  of  uncommunicated 
threats.  For  the  purpose  of  introducing  evidence  of  the  general 
character  of  the  deceased  as  a  dangerous,  violent  and  quar- 
relsome man.  For  the  purpose  of  applying  the  evidence  so  taken  to 
special  charges  to  be  asked  for  by  the  defendant  when  the  court 
should  come  to  charge  the  jury.  And  upon  all  collateral  questions 
that  might  arise  during  the  progress  of  the  trial  affecting  the  admis- 
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sibility  of  evidence,  and  upon  &11  rulings  by  the  court  founded 
on  evidence." 

The  district  judge  refused  the  request  on  the  ground  <Hhat  in 
criminal  trials  all  the  proceedings,  except  the  indictment  and  charge 
to  the  jury,  are  conducted  orally,  and  the  accused  has  no  right  to 
require  the  testimony  to  be  taken  down  in  writing.  State  vs.  Dun- 
can, 8  Rob.  662,  and  I  (the  district  judge)  am  not  referred  to  any 
law  which  compels  the  court  to  depart  from  this  mode  of  procedure, 
even  for  the  special  purposes  mentioned." 

To  this  refusal  the  defendant  duly  excepted. 

The  case  quoted  by  the  district  judge  (State  vs.  Duncan)  is  one  in 
which  an  attempt  was  made  to  have  the  testimony  which  went  to  the 
jury  reduced  to  writing.  The  statement  made  by  the  judge,  that  in 
a  criminal  case  testimony  can  not  be  taken  in  writing  for  any  of  the 
special  purposes  mentioned,  was  too  broad,  but  his  action  in  over- 
ruling the  motion  in  the  form  in  which  and  at  the  time  it  was  made 
was  correct.  Defendant  had  no  right  to  make  the  request  in  ad- 
vance of  the  offer  of  the  witnesses  by  whom  he  expected  to  estab- 
lish the  facts  upon  which  he  was  relying,  and  especially  did  he  not 
have  the  right  to  virtually  impose  upon  the  judge  the  duty  of  se- 
lecting from  the  whole  mass  of  the  testimony  those  parts  which  he 
desired  to  preserve  in  writing. 

At  a  later  stage  of  the  case,  after  the  State  had  closed  and  before 
the  defendant  had  begun  the  introduction  of  evidence  in  his  defence, 
he  asked  that  the  testimony  of  several  witnesses,  including  himself 
(naming  them),  should  be  reduced  to  writing  in  order  that  it 
might  be  made  part  of  the  record  in  the  case  for  the  purpose  of 
showing  who  began  the  attack  in  the  difficulty  on  the  occasion  in 
which  the  deceased  was  killed,  and  for  the  purpose  of  laying  the 
foundation  for  the  introduction  of  threats,  communicated  and  un- 
commuuicated,  and  for  the  purpose  of  introducing  evidence  of  the 
character  of  the  deceased  as  that  of  a  dangerous,  quarrelsome  and 
vindictive  man.  This  application  was  refused,  the  judge  stating 
'*  the  reasons  for  not  reducing  the  testimony  to  writing,  and  for  re- 
jecting evidence  to  prove  communicated  threats  and  the  desperate 
and  dangerous  character  of  the  deceased,  without  proof  of  some 
overt  act  or  hostile  demonstration  on  his  part,  have  already  been 
given  in  other  bills,  and  are  referred  to  as  reasons  for  the  ruling  in 
the  instant  one.  So  far  as  concerns  the  testimony  of  the  witnesses 
14 
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offered  to  show  whether  accused  or  deceased  began  the  attack,  it  is 
sufficient  to  say  that  these  witnesses  actually  testified  before  the  jury 
on  this  point,  bat  the  coart  did  refuse  to  permit  their  evidence  to  be 
reduced  to  writing,  and  refused  to  receive  evidence  of  communicated 
threats  or  bad  character  until  some  overt  act  was  proved,  which  was 
not  done." 

In  one  of  the  bills  of  exceptions  to  which  the  judge  refers  for  his 
reasons,  he  said,  in  excluding  testimony  offered  to  prove  uncom- 
municated  threats:  "The  evidence  failed  to  prove  to  the  satisfac- 
tion of  the  court  that  deceased  commenced  the  attack,  or  did  any 
overt  act  or  made  any  demonstration  of  an  attack.  There  was  some 
evidence  tending  to  show  a  hostile  demonstration  on  the  part  of  the 
deceased,  yet  it  appeared  to  the  court  from  all  the  facts  and  circum- 
stances, and  specially  from  the  testimony  of  three  persons  (naming 
them)  who  were  eye-witnesses  of  the  affray,  and  saw  it  from  its  in- 
ception to  its  close,  that  no  hostile  demonstration  had  been  proved. 
Whether  it  had  or  not  been  proved  was  a  question  to  be  decided  by 
the  court  alone,  which  is  necessarily  vested  with  the  discretion  to 
disregard  testimony  it  deems  unworthy  of  belief.  State  vs.  Ford, 
37  An.  443;  State  vs.  Janvier,  37  An.  644;  State  vs.  Jackson,  37  An. 
896;  Schwartzvs.  Crescent  City  R.  R.  Co.,  30  An.  20." 

In  another  bill  refusing  to  allow  testimony  of  communicated 
threats  the  judge  said:  "Tt  is  true  that  some  evidence  was  offered 
to  show  an  overt  act  and  hostile  demonstration  on  the  part  of  de- 
ceased, but  this  testimony  for  reasons  to  be  stated  hereafter  was 
disregarded  by  the  court  as  unworthy  of  belief."  Repeating  the 
declaration  made  before  by  him  that  whether  a  foundation  had  been 
laid  for  receiving  the  rejected  testimony  was  a  question  to  be  de- 
termined solely  by  the  court,  which  is  necessarily  vested  with  discre- 
tion to  disregard  testimony  it  deemed  not  worthy  of  belief,  the  judge 
proceeded  to  recite  and  analyze  the  testimony  given  in  the  case 
from  which  he  drew  his  conclusions  on  which  his  rulings  were  based. 

In  his  motion  for  a  new  trial,  defendant,  among  other  reasons  ap-> 
on  which  he  grounded  the  same,  relied  upon  the  rulings  of  the  judge 
in  the  matter  just  referred  to,  and  the  bills  of  exceptions  taken 
thereto.  The  new  trial  was  refused.  In  his  reasons  for  refusing, 
the  district  judge  in  alluding  to  the  decisions  of  this  court  in  State 
vs.  Nelson,  32  An.  842;  State  vs.  Seiley,  41  An.  143,  and  that  in 
this  case  on  the  first  appeal,  said:  "The  rulings  in  those  cases  were 
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madenpon  qaestions  purely  collateral  to  the  main  issue,  upon  the  de- 
cision of  which  they  had  no  bearing  whatever.  It  did  not  require  the 
court  to  go  into  an  examination  of  any  evidence  touching  the  merits 
of  the  prosecution.  It  was  not  called  upon  to  have  or  express  an 
opinion  touching  the  weight  of  the  dying  declarations,  and  whatever 
might  be  the  conclusion  as  to  the  competency  vel  non  of  a  juror 
that  conclusion  could  not  affect  the  result  of  the  trial.  Hence  the 
reduction  of  the  testimony  on  these  collateral  points  to  writing,  al- 
though it  was  clearly  an  innovation  upon  the  ancient  practice  of  the 
courts  and  aN  owedly  excused  on  the  ground  of  convenience,  could 
produce  no  greater  harm  than  to  prolong  and  increase  the  costs  of 
the  trial.  But  where  it  is  proposed  to  extend  this  rule  so  as  to  em- 
brace evidence  going  directly  to  the  merits,  to  proceedings  arising  in 
the  course  of  the  trial  before  the  jary,  and  to  review  the  findings  of 
the  judge  on  questions  of  fact,  the  determination  of  which  is  neces- 
sarily confided  to  his  discretion  as  a  basis  for  his  rulings  on  the  ad- 
missibility of  testimony,  we  may  well  call  a  halt.  This  case  illus- 
trates the  necessity  of  calling  a  halt.  Defendant  claims  the  ris:ht  to 
have  all  the  evidence  reduced  to  writing  which  bears  upon  the  fact 
of  an  overt  act." 

*'  The  fact  vel  non  of  an  overt  act  is  a  point  of  vital  importance  to 
the  result  of  the  prosecution.  It  is  visceral  in  its  nature,  for  upon  it 
depends  the  guilt  or  innocence  of  the  accused.  He  pleads  self- 
defence,  which  admits  the  killing,  but  excuses  it  on  the  ground  that 
it  was  done  to  protect  life.  To  maintain  this  plea  he  must  show 
an  actual  assault  at  the  time  of  the  killing  (Slate  vs.  King,  22 
An.  454),  made  under  such  circumstances  as  denoted  a  present  in- 
tention to  take  life  or  do  great  bodily  harm  (State  vs.  Swift,  14  An. 
827).  An  actual  assault  with  a  deadly  weapon,  with  apparent 
intent  to  kill,  made  at  the  time  of  the  homicide,  is  the  overt 
act  known  to  the  law,  and  proof  of  such  act  is  essential  to  self- 
defence  (Ford  Case,  87  An.  444)." 

''  Any  inquiry  into  the  existence  of  this  act  necessarily  involves  an 
inquiry  into  the  merits  of  the  prosecution,  and  if  the  right  to  have 
the  testimony  on  this  point  reduced  to  writing  be  conceded,  it  must 
be  conceded  on  every  other  disputed  point.  Again,  if  defendant  has 
the  right  to  have  this  evidence  in  writing  before  the  appellate 
court,  the  latter  must  have  the  correlative  right  to  pass  upon 
the  evidence  and  judicially  decide  upon  its  sufficiency  to  establish 
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the  fact  essential  to  conviction  or  acqnittal.  It  would  in  that  event 
have  the  right  to  decide  that  an  overt  act  had  been  proved,  and  if  it 
did  BO  decide,  it  would  unquestionably  say  to  the  jury,  "  Your  ver- 
dict is  wrong;  it  is  contrary  to  the  law  and  the  evidence,  and  for 
that  reason  we  will  set  it  aside,  and  inasmuch  as  defendant  has  es- 
tablished his  plea  of  self-defence  at  this  trial,  the  jury  on  the 
next  trial  is  instructed  to  acquit  should  the  same  evidence  be  then 
produced." 

If  the  defendant  has  any  cause  of  complaint  in  this  case,  it  is  that 
under  its  facts  he  was  entitled  to  introduce  testimony  to  prove  com- 
municated and  unconimunicated  threats  and  the  dangerous  charac- 
ter of  the  deceased,  that  he  has  been  unjustifiably  deprived  of 
that  right,  and  as  the  effect  thereof  he  has  been  legally  injured. 
The  objections  urged  by  him  to  the  action  of  the  court  in  refusing 
to  permit  the  reduction  of  certain  testimony  to  writing  are  merely 
incidental  to  and  in  aid  and  support  of  the  real  grievance  which  is 
set  up.  If  in  this  State  evidence  as  to  communicated  and  uncom- 
municated  threats  and  as  to  violent  character  became  ipio  facto  ad- 
missible by  the  fact  that  one  or  more  witnesses  testified  directly  as 
to  the  existence  of  an  overt  act  on  the  part  of  the  deceased,  this 
(^se  would  present  no  difficulty  whatsoever  independently  of  any 
question  of  the  reduction  of  the  testimony  to  writing,  for  it  is  con- 
ceded by  the  district  judge  that  there  was  such  testimony,  but  the 
practice  in  Louisiana  has  not  been  to  permit  evidence  upon  those 
points  to  be  introduced  and  go  to  the  jury  simply  because  one  or 
more  witnesses  may  have  given  testimony  to  the  effect  that  the  de- 
ceased had  committed  an  overt  act.  The  practice  has  been  for  the 
district  judge  to  determine  whether  or  not  there  was  in  the  evidence 
in  the  case  as  a  whole,  evidence  which  would  tend  and  go  to  estab- 
lish legally  the  overt  act,  and  upon  his  conclusions  on  that  point  has 
been  made  to  depend  and  rest  the  admissibility  of  the  testimony. 

In  dealing  with  that  question  the  right  of  the  judge  to  consider 
the  credibility  of  the  different  witnesses  has  been  repeatedly  recog- 
nized by  this  court.  It  may  be  that  this  practice  lodges  a  power  too 
great  in  the  judge  and  works  wrong  to  accused  parties,  as  there  is 
great  difficulty  in  reaching  and  reviewing  the  action  of  the  district 
judge.  It  may  be  as  res  nova  that  it  would  have  been  better  to  have 
held  that  the  moment  one  or  more  witnesses  testify  to  an  overt  act 
that  testimony  of  threats  and  character  should  ipso  facto  be  admis- 
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sible  and  should  go  to  the  jary,  to  be  weighed  and  determined  by  it 
with  other  circumstances  of  the  case,  but  certainly  since  the  Ford 
case  that  has  not  been  the  practice.  The  right  to  have  this  particu- 
lar kind  of  testimony  admitted  Is  not  in  this  State  considered  abso- 
lute. It  is  only  exceptionally  admissible,  and  the  condition  prece- 
dent upon  which  it  is  admissible  is  that  the  judge  should  have  ruled 
that  under  the  evidence  as  a  whole  the  question  of  the  overt  act  had 
become  a  relevant  fact  in.  the  case.  Defendant's  counsel  was  well 
aware  of  the  legal  position  on  this  point,  and  hence  came  his  efforts 
to  place  matters  in  a  shape  such  as  to  enable  us  to  reach  and  review 
the  conclusions  of  the  district  judge. 
Has  he  accomplished  his  purpose? 

The  first  and  proper  place  for  us  to  seek  for  information  as  to 
^whether  defendant  has  been  aggrieved  by  the  exclusion  of  testimony 
as  to  threats  and  character  is  in  the  bill  of  exceptions  reserved  upon 
the  ruling  of  the  judge  on  that  particular  question. 

An  examination  of  that  bill  shows  that  the  judge  admits  and  de- 
clares that  Barnett  and  one  Gardner  had  testified  that  immediately 
upon  the  entrance  of  Nash  (the  defendant  herein)  into  a  station 
where  the  deceased  was  standing,  the  latter  at  once  fired  a  pistol  at 
him,  and  Nash's  fire  was  a  return  fire.  He,  however,  declares  that 
Gardner  is  a  relative  of  the  defendant,  and  Barnett  is  now  under  in- 
dictment, charged  jointly  with  the  defendant  with  the  murder  of  the 
deceased  McOort,  and  he  declares  them,  in  his  opinion,  unworthy  of 
belief.  He  further  states  that  their  testimony  was  positively  contra- 
dicted by  three  reputable  witnesses  who  saw  the  whole  affair  from  be- 
ginning to  end.  The  judge,  as  we  have  before  said,  gives  a  statement 
of  different  facts,  sworn  to  on  the  trial,  and  applying  the  testimony  of 
Barnett  and  Gardner  to  these  facts,  and  then  the  testimony  of  the  other 
three  witnesses  to  the^e  facts,  declares  that,  in  his  opinion,  there  was 
no  such  evidence  of  an  overt  act  as  would  justify  the  introduction  of 
testimony  as  to  threats  or  character.  Taking  as  true  the  state- 
ments made  by  the  judge  as  to  the  evidence,  we  discover  no  error  of 
law  in  his  ruling.  But,  says  the  defendant,  we  ought  not  to  take 
this  statement  as  to  the  evidence  as  conclusive ;  that  in  point  of  fact 
it  hf  erroneous,  and  had  he  been  permitted  to  do  what  he  unsuc- 
cessfully attempted  to  do  in  the  lower  court — ^taken  down  the  tes- 
timony of  Barnett  and  Gardner  in  writing — ^that  testimony,  when 
brought  up,  and  if  brought  up,  would  have  established  affirmatively 
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the  incorrectness  of  the  statements;    that  we  must  afisnme  so  for 
the  purposes  of  this  case. 

We  do  not  see  that  '^  vrriting  "  could  or  would  more  directly  and 
positively  disclose  what  those  witnesses  swore  to  than  the  admis  - 
sions  of  the  Jud^e.  Those  witnesses,  beyond  question,  swore  that 
the  attack  was  begun  by  the  deceased's  shooting  at  McCort. 
There  is  no  difference  of  opinion  between  the  district  judge 
and  the  counsel  on  that  point.  The  divergence  between  them 
commences  as  to  the  effect  of  that  testimony.  Counsel  for 
defence  has  overlooked  the  fact  that  whilst  he  offered  to  take 
down  in  writing  what  his  own  two  special  witnesses  might  swear 
to,  he  did  not,  at  the  same  time,  attempt  to  have  taken  down 
that  of  the  three  witnesses  whom  the  judge  refers  to,  and  upon 
whose  testimony  he  mainly  formed  his  opinion.  It  is  not  claimed 
that  the  recital  by  the  judge  of  what  those  three  witnesses  swore  to 
was  not  absolutely  correct,  nor  that  the  various  other  facts  to  which 
the  judge  alludes  were  not  positively  established.  We  must  assume 
that,  so  far,  at  least,  as  the  testimony  going  to  disprove  the  overt  act 
was  concerned,  the  judge's  statements  are  true,  and  in  reaching  any 
conclusion  as  to  his  rulings  we  could  not  ignore  his  statements.  We 
certainly  could  not  exclusively  consider  what  defendanVa  witnessea, 
one  or  more,  may  have  sworn  to  and  disregard  what  the  State's  vrU- 
nesaea  swore  to,  for  we  would  take  a  one-sided  view  of  the  situation 
by  such  a  course. 

If  we  assume  in  this  case  that  the  judge  had  permUted  the  evi- 
dence of  Barnett  and  Gardner  to  have  been  taken  in  writing,  and  he 
had  for  the  purposes  of  defendant's  exception  embodied  that  testi- 
mony in  full  in  the  bill,  leaving  the  remainder  of  the  bill  jvst  as  it  is, 
in  what  way  would  defendant's  cause  be  advanced?  We  would 
still  have  before  us  the  judge's  statements  as  to  the  evidence  on  the 
other  side  of  the  question,  as  to  the  correctness  of  which  there  would 
be  no  issue,  and  we  would  be  forced  on  the  whole  question  to  ad- 
judge the  judge's  course  not  to  be  error.  Had  defendant  contro- 
verted the  statement  of  the  judge  as  to  what  the  three  witnesses 
whose  testimony  was  unfavorable  to  defendant  had  said,  and  had  he 
endeavored  unsuccessfully  to  have  had  that  testimony  taken  down, 
his  position  would  have  been  much  stronger  than  it  is.  That  testi- 
mony for  obvious  reasons  was  not  sought  to  be  perpetuated.  As- 
suming that  the  judge  should  have  permitted  the  reduction  of  Bar- 
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nett'8  and  Gardner's  testimony  to  writing  and  that  he  erred  in  de- 
clining to  do  so  we  would  stiU  have  a  case  of  error  without  injury, 
for  on  the  showing  made  in  the  bill  of  exception  we  would  have  to 
maintain  the  exclusion  of  the  testimony  as  to  threats  and  character. 

In  the  case  at  bar  all  the  evidence  on  the  subject  of  the  overt  act 
went  before  the  jury — ^and  as  in  spite  of  the  testimony  of  Bamett 
and  Gardner  the  jury  returned  an  unqualified  verdict  of  murder,  it 
is  evident  that  it  must  have  placed  on  their  testimony  the  same  esti- 
mate that  the  judge  did.  This  fact  is  not  of  course  conclusive,  but 
it  goes  far  to  sustain  the  opinion  of  the  judge  as  to  the  credibility 
of  those  witnesses.  Testimony  as  to  threats  and  character  are  not 
introduced  here  to  go  to  establish  the  overt  act,  but  the  overt  act 
having  been  proved  this  testimony  is  permitted  to  be  introduced  to 
supplement  the  other  evidence  in  the  case. 

For  the  reasons  herein  assigned  our  former  judgment  must  remain 
as  it  was  and  the  rehearing  asked  for  is  refused. 


J^O.  11,340.  I  46^8151 

I  4ftl488| 

George  Font  bt  als.  vs.  Jambs  McConnell,  Jr.  46  215 

52    '^\ 

1.  Defendant  in  possession  claiming  title  has  tbe  rigbt  to  require  that  plaintiff  not     52  1160 

only  show  a  better  title  than  his  own,  but  a  title  as  good  as  any  the  latter  can 
oppose  to  him,  whether  vested  in  defendant  or  not.  This  outstanding  title 
must  be  a  legal  subsisting  and  better  title  than  the  plaintiff. 

2.  Where  defendant  does  not  claim  to  hold  himself  under  that  title,  but  avers  that 
it  is  vested  not  in  the  plaintiff  but  in  others,  his  contention  Is  repelled  by  a 
Judgment  having  the  [force  of  res  judiccUa  rendered  contradictorily  between 
the  parties  themselves  which  decreed  the  plaintiffs  to  legally  own  the  same. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Kingy  J. 

Qu8.    A.   Breaux  and  T.  H.   Th(yrpe,  Attorneys  for  Plaintiffs  and 
Appellees : 

1.  Courts  of  justice  will  properly  exclude  testimony  from  the  record,  to  which  no 
force  will  be  given  if  admitted.    Bender  vs.  Belknap,  28  An.  766. 

2.  As  between  the  parties  and  their  heirs,  authentic  acts  make  full  proof,  unless 
attacked  for  forgery.  C.  C.  2236;  Boone  vs.  Carroll,  35  An.  283;  McKenzIe  vs. 
Bacon,  40  An.  162.' 

3.  An  attorney  making  a  judicial  averment  in  a  suit  he  is  prosecuting  is  bound 
absolntely  by  such  averment,  and  can  not  thereafter  be  permitted  to  contradict 
it.  Delacroix  vs.  Prevost,  6  M.  280;  Denton  vs.  ErwIn,  5  An.  23;  Farrar  vs. 
Stacey,  2  An.  211;  Freeman  vs.  i^avage,  2  An.  869;  Osborn  vs.  Segras,  29  An.  291 ; 
Bender  vs.  Belknap,  23  An.  766;  Folgervs.  Palucer,  36  An.  743;  Gaudet  vs.  Gauth- 
reaux,  40  An.  189. 
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4.  Estoppels  in  judicio  are  conclusive  on  all  parties  making  them,  simply  for  the 
averment.  Ex  ore  <uo,  te  judico,  is  both  the  maxim  and  the  policy  of  the  law. 
Delacroix  vs.  I*revost,  6^M.  280;  Freeman  vs.  Savage,  2  An.  269;  Bender  vs.  Bel- 
knap, 23  An.  766. 

&.  Offers  of  statements  of  evidence  not  produced,  and  its  absence  not  accounted 
for,  will  not  authorize  the  admission.  Nor  will  the  offer  of  evidence  of  the  ex- 
istence of  a  counter  letter  be  admitted  in  the  unexplained  absence  of  the  counter 
letter.    It  is  not  the  best  evidence. 

6.  When  an  issue  of  title  has  been  presented  between  parties  to  a  suit  they  are 
concluded  as  to  all  titles  alleged  to  exist  prior  to  and  at  the  time  of  trial. 
Schafler  vs.  Scuddy,  14  An.  674;  Treecot  vs.  Lewis,  12  An.  613;  Hennen*s  Digest, 
In].  II  .612),  2;  Hennen's  Digest,  Judg.  XV  (6),  36,  36. 

7.  As  between  the  parties  and  assigns,  no  title  can  be  attacked  except  by  counter 
letter,  whether  for  alleged  simulation  or  otherwise.  O.  C.  2239;  Hebert  vs. 
Lege.  29  An.  612. 

8.  Allegations  that  parties  holding  a  title  translative  of  property,  for  valuable 
consideration,  with  a  judgment  of  the  Supreme  Oourt  quieting  them  In  their 
ownership,  are  acting  in  fraud  because  thoy  aver  such  a  title  to  be  theirs,  is  a 
wanton  allegation,  when  made  by  a  party  fully  cognizant  of  all  the  facts,  from 
which  he  can  take  nothing. 

9.  When  a  tax  sale  Is  made  of  property  assessed  in  the  name  of  a  total  stranger  to 
it  the  sale  is  an  absolute  nullity.  Property  must  be  assessed  In  the  name  of  the 
owner.    Thibodeaux  vs.  Keller,  29  An.  609 ;  Fix  vs.  Succession  Dicker,  30  An.  921. 

10.  The  State,  having  acquired  nothing  from  a  sale  absolutely  null,  could  transfer 
no  rights.    Breaux  vs.  Negrotto,  43  An.  433. 

11.  *'  Parties  are  those  who  have  the  right  to  control  the  proceedings  In  an  action. 
They  may  or  may  not  be  parties  to  the  record;  the  iuterest  they  have  in  the 
suit,  and  not  their  status,  determines  their  relation  to  the  suit."  21  Am.  and 
Eng.  Kncyc.  of  Law,  177;  46  An.  493. 

12.  *'  Extrinsic  evidence  is  admissible  to  prove  that  a  real  party  in  a  suit  was  not  a 
party  to  the  record,  but  that  he  prosecuted  or  defended  the  suit  In  the  name  of 
a  nominal  party;  and  whenever  this  is  made  to  appear,  the  real  party  is  con- 
cluded by  the  Judgment  as  effectually  as  if  he  had  been  a  party  to  the  record. 
And  generally  when  a  suit  is  brought  in  the  name  of  one  for  the  benefit  of  an- 
other, the  latter,  being  the  real  party,  will  be  barred  as  conclusively  as  If  he 
were  a  party  of  record.'*  21  Am.  and  Eng.  Encyc.  of  Law,  141;  Follansbee  vs. 
Walker,  74  Fa.  St.  306. 


Harry  JET.  Hall  for  Defendant  and  Appellant : 

In  a  petitory  action  plaintiff  must  recover  upon  the  stre  ngth  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  his  adversary.  9  U.  S.  267;  12  U.  8.  31;  6 
La.  178,  Ibd;  10  La.  861;  14  La.  17;  1  R.  273,  378,  421;  12  B.  371;  2  An.  846;  13  An.  114; 
27  An.  67;  11  An.  66. 

Defendant  is  not  bound  to  show  title,  but  plaintiff  must  show  his,  and  defend- 
ant may  take  advantage  of  any  defect,  radical  or  apparent,  in  plaintiff's  title. 
8  U.S.  105;  6  An.  678. 

Article  2236,  C.  O.,  does  not  prohibit  proof  of  simulation  of  an  authentic  act 
when  fraud  is  charged.    4  B.  290;  9  An.  278. 

One  buying  land  from  the  State  of  Louisiana,  to  whom  the  same  had  been  ad- 
judicated for  non-payment  of  taxes,  is  not  an  auion  of  the  original  owner 
under  0.  O.,  Art.  2226. 
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An  attorney  at  law  is  not,  by  reason  of  having  brought  an  unsaccessful  suit  for 
a  client,  claiming  that  the  possession  thereof  for  fifty -four  years  entitled  her  to 
the  ownership  thereof,  estopped  to  set  up  against  a  third  person,  with  his 
client's  assent,  a  tax  title  in  his  own  name,  to  the  same  property. 
Allegations  in  a  previous  suit,  based  upon  the  same  instrument,  can  not  form 
matter  of  estoppel  when  it  leaves  the  parties  in  the  same  relative  position.  16 
An.  190;  23  An.  647;  34  An.  1162 :  39  An.  443. 

After  Judgment  one  may  allege  any  fact  consistent  therewith,  although  incon- 
sistent with  the  allegations  of  the  first  suit.    Bigelow  on  estoppel,  p.  689. 
One  is  not  bound  by  allegations  unsuccessfully  pleaded.    104  Pa.  St.  596;  105  Pa. 
St.  616. 


Same  counsel  on  Application  for  a  Rehearing: 
1.    No  tender  of  the  price  of  the  tax  sale,  with  10  per  cent,  interest,  was  made  by 
plaintiffs.  Quoting  Constitution  of  the  State,  Art.  210. 


O.  A.  Breaux  and  T,  H.  Thorpe  contra: 
Citing  Breaux  vs.  Negrotto,43  An.  433;  Ouidry  vs.  Broussard,  32  An.  926;and  Staf 
ford  vs.  Twitchell,  33  An.  530. 


The  opinion  of  the  court  was  delivered  by 

NiCHOiiiiS,  O.  J.  The  plaintiffs  allege  that  they  are  the  sole  heirs 
of  Louis  F.  Bundy,  deceased,  and  as  such  are  the  owners  of  certain 
immovable  property  situated  in  the  Sixth  District  of  the  city  of  New 
Orleans  described  in  their  petition.  That  their  ancestor  acquired 
said  property  by  notarial  act  of  sale  (which  was  duly  recorded)  on 
the  16th  December,  1837,  from  John  Greene;  that  on. the 27th  Octo- 
ber, 1891,  the  defendant  as  the  attorney  of  Julia  Oaroline  Roe, 
widow  of  John  Greene,  instituted  in  her  name  a  suit  in  the  Civil  Dis- 
trict Court  for  the  parish  of  Orleans  against  petitioners,  in  the  peti- 
tion in  which  suit  the  present  defendant  did  aver  that  said  Julia 
Oaroline  Roe  was  the  owner  of  said  property  and  prayed  for  a  judg- 
ment decreeing  her  to  be  such  and  ordering  the  erasure  from  the 
records  of  the  inscription  of  the  act  of  sale  from  John  Greene  to 
Louis  F.  Bundy.  That  petitioners  were  cited  to  appear  and  answer 
that  demand,  and  they  did  appear  and  answer  thereto,  and  averred 
their  ownership  of  said  property  and  prayed  to  be  recognized  and 
quieted  in  their  ownership  thereof. 

That  upon  the  issue  thus  joined  said  suit  was  tried  in  the  Civil  Dis- 
trict Gourc  and  final  judgment  was  given  therein  rejecting  the 
demand  and  decreeing  the  present  petitioners  to.be  the  owners  of 
said  property.    That  from  said  judgment  an  appeal  was  taken  by  the 
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present  defeDdant  as  attorney  for  Mrs.  Julia  Caroline  Roe,  widow  of 
John  Greene,  to  the  Supreme  Court,  where  the  said  judgment  of  the 
District  Court  was  affirmed,  the  decree  of  the  Supreme  Court  becom- 
ing final  on  the  27th  March,  1893  (45  An.,  p.  398),  and  by  virtue 
thereof  petitioners  are  entitled  to  the  undisturbed  ownership  and 
possession  of  said  property. 

That  on  the  28th  March,  1893,  the  present  defendant  presented  to 
the  Civil  District  Court  a  petition  in  which  he  averred  that  he  was 
the  owner  of  said  property  by  virtue  of  an  act  of  sale  passed  June 
19,  1891,  to  him  by  the  Auditor  of  Public  Accounts  of  the  State  of 
Louisiana,  transferring  to  him  the  title  of  the  State  acquired  by 
previous  adjudication  for  the  unpaid  taxes  assessed  against  said 
property  for  the  years  1881,  1882  and  1883,  in  the  name  of  one  G. 
W.  Brown,  which  said  act  of  sale  was  recorded  in  the  conveyance 
office  of  the  parish  of  Orleans  on  the  8th  of  July,  1892,  and  said 
petition  being  allotted  to  Division  <'C"  of  said  court,  the  defend- 
ant prayed  for  and  obtained  a  writ  of  possession  commanding  the 
civil  sheriff  to  place  him  in  possession  of  said  property,  and  in  exe- 
cution of  said  writ  the  sheriff  did  seize  the  same  and  did  put  defend- 
ant in  possession  thereof,  which  said  possession  the  defendant  holds 
and  that  defendant  tclaims  to  hold  said  property  as  owner  against 
petitioners  and  refuses  to  surrender  same  to  them  upon  their 
demand.  That  prior  to  the  institution  of  the  present  suit  the 
defendant  informed  petitioners  that  he  would  not  surrender  said 
property  to  them  or  cancel  said  act  of  sale  from  said  auditor 
to  him  upon  payment  by  them  to  him  of  the  sum  paid  by  him 
to  said  auditor  for  said  act  of  sale.  Petitioners  represent  that 
by  the  judicial  averment  and  admission  made  by  the  defendant 
in  the  petition  of  Julia  Caroline  Roe,  widow  of  John  Greene, 
against  petitioners,  in  the  suit  referred  to,  that  she  was  the 
owner  of  said  property  the  defendant  was,  and  is,  in  equity  and  by 
law  forever  estopped  from  asserting  or  claiming  in  or  for  himself 
against  petitioners  any  ownership  of  or  title  to  said  property,  ac- 
quired or  existing  at  or  before  the  making  of  said  judicial  averment  or 
admission,  which  estoppel  they  expressly  plead  in  perpetual  bar  of 
defendant's  claim  of  right  of  ownership  and  possession  of  said  prop- 
erty under  and  by  virtue  of  said  act  of  sale  from  the  auditor  to  him. 

Petitioners  further  represent  that  by  said  judicial  averments  and 
admissions  in  said  suit,  the  present  defendant  renounced  and  aban- 
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doned  in  favor  of  the  parties  to  said  suit  any  and  all  claims  of  right 
and  title  he  may  have  had  in  or  to  said  property,  which  said  renun- 
ciation and  abandonment  they  expressly  plead  in  bar  to  his  claim  of 
ownership  under  and  by  virtue  of  said  act  of  sale  from  the  auditor 
to  him. 

They  aver  that  the  adjudication  of  said  property  to  the  State  of 
Louisiana,  recited  in  the  act  of  sale  of  the  auditor  to  the  defendant, 
was  and  is  an  absolute  nullity  upon  its  face,  and  conferred  no  right 
or  title  in  or  to  said  property  for  this,  to -wit:  That  said  adjudication 
was  made  in  the  proceeding  of  the  State  of  Louisiana  vs.  G.  W. 
Brown,  for  taxes  of  the  years  1881,  1882  and  1883,  assessed  in  the 
name  of  said  Brown;  that  said  Brown  was  not  during  those  years, 
nor  had  he  ever  been  since  the  year  1837,  tl\e  owner  of  said  property ; 
that  during  said  years  1881,  1882  and  1883,  there  was  no  inscription 
upon  the  records  of  the  parish  of  Orleans  of  a  title  to  said  property 
in  the  name  of  said  Brown ;  that  during  said  years  and  always  since 
December  16,  1887,  petitioners  and  their  ancestor,  Louis  F.  Bundy, 
were  and  have  been  owners  of  said  property,  and  their  title  thereto 
has  been  inscribed  upon  the  conveyance  records  of  the  parish  of 
Orleans  continuously  since  the  16th  day  of  December,  1837,  and  the 
assessment  of  the  taxes  for  which  said  adjudication  was  pretended 
to  have  been  made  not  having  been  in  the  name  of  the  true  owners 
of  said  property,  nor  of  any  one  having  an  interest  in  or  to  the  same 
when  title  was  spread  upon  the  records  of  the  parish  of  Orleans, 
there  was  no  assessment  of  taxes  against  said  property  to  form  the 
basis  of  said  pretended  adjudication,  and  the  same  was  and  is  abso- 
lutely null  and  void  upon  its  face ;  conferred  upon  the  State  no  right 
or  title  to  said  property,  and  hence  the  State  could  confer  none  to 
defendant  by  the  act  of  sale  of  the  auditor  to  him,  all  of  which  was 
fully  known  to  the  defendant  at  and  before  the  passing  of  the  said 
act  of  sale. 

Petitioners  aver  that  by  reason  of  all  the  foregoing,  the  defendant 
has  taken  and  holds  possession  of  said  property  without  right  or 
title  and  in  bad  faith,  and  he  owes  petitioners  rents  and  revenues  of 
the  same  from  the  commencement  of  said  possession,  to -wit:  the 
third  day  of  April,  1893,  until  delivery  of  said  possession  to  them, 
and  said  rents  and  revenues  are  worth  to  them  one  hundred  dollars 
per  month. 

The  prayer  of  petitioners  in  the  premises  was  that  the  defendant 
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be  cited  to  appear  and  answer;  that  after  due  proceeding^  there  be 
jndgment  in  their  favor,  decreeing  the  adjudication  of  the  property 
to  the  State  of  Louisiana  in  the  proceeding  of  the  State  vs.  Brown  to 
be  nnll,  void  and  of  no  effect,  and  ordering  the  inscription  of  the 
same  upon  the  records  of  the  parish  of  Orleans  to  be  erased, 
and  decreeing  that  the  act  of  sale  of  the  Auditor  of  Public  Ac- 
counts of  the  State  of  Louisiana  to  the  defendant,  purporting  to 
transfer  and  convey  said  property,  to  be  null,  void  and  of  no 
effect,  and  ordering  the  same  to  be  canceled  and  the  inscription 
thereof  upon  the  records  of  the  office  of  the  Register  of  Con- 
veyances of  the  parish  of  Orleans  to  be  erased,  and  decreeing 
petitioners  to  be  the  true  and  lawful  owners  of  the  property 
described,  and  ordering  that  they  be  put  in  possession  thereof 
and  quieted  as  owners  and  possessors  thereof,  and  condemn- 
ing defendant  to  pay  to  them  rents  and  revenues  of  said  property  at 
the  rate  of  $100  per  month,  from  April  3,  1893,  until  delivery  of  pos- 
session of  the  same  to  petitioners. 

Defendant  in  his  answer  first  pleads  a  general  denial.  He  then 
admits  that  he  is  in  full  and  complete  possession  of  the  property, 
and  that  he  purchased  said  property  from  the  State  of  Louisiana,  as 
is  evidenced  by  the  act  of  June,  19,  1891,  from  the  auditor.  He 
avers  that  said  act  of  sale  was  perfected  as  to  all  the  world  on  the 
6th  of  July,  1892,  by  registry  of  the  same  in  the  conveyance  office  of 
the  parish  of  Orleans.  He  admits  that  he  was  duly  put  in  possession 
of  said  property  by  judgment  of  the  Civil  District  Court  on  April  3, 
1893,  and  he  avers  that  he  now  owns  and  possesses  said  property  in 
full  and  complete  and  perfect  ownership  in  good  faith  and  under  a 
valid  title  translative  of  ownership  and  a  judgment  of  court  recog- 
nizing said  title  and  ownership.  He  specially  denies  that  plaintiffs 
have  any  valid  or  legal  title  to  the  property  thus  claimed  by  them, 
averring  the  fact  to  be  that  the  act  of  sale  uader  and  by  virtue 
of  which  they  claim  said  property,  to -wit:  a  notarial  act  to  Louis 
F.  Bandy,  deceased,  December  16,  1837,  was  and  is  a  mere  sham 
and  simulated  title  made  by  John  Qreene  to  L.  F.  Bandy  solely  for 
'the  convenience  of  the  former;  that  neither  the  latter  nor  his  heirs 
have  ever  had  any  interest  or  ownership  in  said  property ;  that  L.  F. 
Bundy,  during  his  lifetime,  never  had  possession  of  said  property, 
nor  exercised  nor  attempted  to  exercise  any  act  of  ownership 
jthereon;  that  plaintiffs'  pretensions  are  fraudulent  and  made  in  bad 
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faith,  they  knowing  fall  well  that  their  said  ancestor  had  no  interest 
and  no  right  in  and  to  said  property.  He  prays  that  their  demand 
be  rejected. 

On  the  trial  plaintiff  offered  in  evidence  a  copy  of  the  act  of  sale 
from  John  Greene  to  Louis  F.  Bandy,  dated  December  16, 1837;  and 
also  certificate  of  the  registry  thereof ;  also  certificate  of  the  Register 
of  Conveyances  of  the  non- alienation  of  the  same  after  that  date ; 
also  the  petition  in  the  salt  of  Roe  vs.  The  Heirs  of  Loais  F.  Bandy; 
the  amended  petition  in  the  same  sait ;  the  answer  of  the  defendant 
therein;  and  the  jadgments  of  the  District  Ooart  and  the  Supreme 
Court. 

The  defendant  offered  the  act  of  sale  from  the  auditor  to  the  de* 
fendant,  under  date  of  19th  of  July,  1891,  and  the  certificate  showing 
its  registry  in  the  conveyance  office  of  the  parish  of  Orleans  on  the 
9th  of  July,  1892.  Plaintiffs  objected  to  this  evidence  on  the  ground 
that  the  deed  antedated  the  filing  of  the  suit  of  Roe  vs.  The  Heirs  of 
Bundy,  and  that  the  defendant  was  estopped  by  the  judicial  admis- 
sions of  the  petition  in  said  suit  from  setting  up  any  title  in  himself 
in  conflict  with  the  title  asserted  in  that  petition. 

The  court  admitted]the  evidence,  stating  ^Hhe  objection  would  go 
to  its  effect  and  not  to  its  admissibility."  Plaintiffs  reserved  a  bill 
of  exceptions.  Defendant  next  offered  without  objection  the  record 
of  the  proceedings  placing  him  in  possession  under  the  auditor's  deed. 

Upon  hib  next  offering  parol  testimony  for  the  purpose  of 
proving  the  averments  of  the  answer  that  Bundy  never  Lad  any 
money  with  which  to  buy  this  property — that  he  never  bought  it, 
and  that  the  title  in  his  name  was  a  sham — in  other  words  to  support 
the  averment  of  simulation,  plaintiffs  objected  to  all  evidence  offered 
to  sustain  that  averment  on  the  ground  that  the  defendant  is  con- 
cluded by  the  terms  of  a  notarial  act  from  Greene  to  Bundy ;  that  in 
the  absence  of  an  averment  by  him  that  said  deed  was  a  forgery, 
the  law  would  not  permit  him  to  contradict  the  terms  of  the  agree- 
ment expressed  by  the  terms  of  that  act ;  that  the  defendant,  having 
failed  to  allege  in  his  answer  that  there  was  fraud  or  error  in  the 
notarial  act  from  Greene  to  Bundy,  can  not  be  heard  to  allege  its 
simulation,  and  that  he  is  estopped  by  his  judicial  admissions  in  the 
suit  of  Roe  vs.  The  Heirs  of  Bundy  from  questioning  the  verity  and 
validity  of  the  title  from  Greene  to  Bundy. 

The  court  sustained  the  objection  and  ruled  that  testimony  for  the 
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purposes  sought  should  not  be  admitted  on  the  ground  that  the 
present  defendant  was  the  attorney  of  Mrs.  Julia  Caroline  Roe  in  the 
suit  of  Roe  vs.  The  Heirs  of  Bundy;  that  as  said  attorney  he  had 
averred  Mrs.  Greene  was  the  owner  of  the  property  in  dispute  against 
the  heirs  of  Bundy ;  that  he  then  held  the  title  under  which  he  now 
claims  ownership  and  possession,  which  title  was  antagonistic  both  to 
that  of  hie  client  and  that  of  the  heirs  of  Bundy ;  that  he  did  not 
advance  that  title  then  and  that  he  can  not  do  so  now ;  that  to  allow 
him  to  do  so  now  would  be  to  contradict  his  former  declarations  as 
attorney  of  Mrs.  Greene  on  which  the  judgment  of  the  court  had  been 
sought  and  obtained. 

Defendant  reserved  a  bill  to  this  ruling  of  the  court,  the  effect  of 
which  was  to  effectually  cut  off  all  attack  upon  the  title  of  the  prop- 
erty, as  between  John  Greene  and  his  widow  and  the  plaintiffs.  De- 
fendant made  no  effort  to  support  the  tax  title  further  than  through 
the  evidence  already  alluded  to. 

The  court  rendered  judgment  in  favor  of  the  plaintiffs,  recognizing 
and  decreeing  them  to  be  the  true  and  lawful  owners  of  the  property 
described,  and  adjudging  and  decreeing  null  and  void  the  sale  of  the 
said  property  evidenced  by  the  act  of  sale  from  the  Auditor  of  the 
State  of  Louisiana  to  the  defendant  of  date  of  June  19,  1891,  and 
ordering  that  the  inscription  of  the  same  in  the  conveyance  office  of 
the  parish  of  Orleans  be  canceled  and  erased,  but  rejecting  plain- 
tiffs' demand  for  rents  and  revenues. 

Defendant  has  appealed. 

The  present  action  is  under  its  pleading^  petitory  in  character. 
That  action  is  governed  by  well  established  rules,  one  of  which  is 
that  the  plaintiff  must  recover  on  the  strength  of  his  own  title  and 
not  the  weakness  of  that  of  the  defendant.  Another,  that  the  de- 
fendant in  possession  claiming  title  has  the  right  to  require  that 
plaintiff  npt  only  show  a  better  title  than  defendant  does,  but  a  title 
as  good  as  any  the  latter  can  oppose  to  him,  whether  vested  in  the 
defendant  or  not.  The  outstanding  title  in  a  third  person,  of  which 
he  is  entitled  to  avail  himself,  must  be  a  legal  subsisting  and  better 
title  than  the  plaintiff's,  and  it  has  been  held  that  it  must  be  pleaded 
in  order  that  plaintiff  may  have  notice  thereof. 

In  the  case  at  bar,  defendant  rests  his  own  claim  of  ownership  and 
possession  upon  an  adjudication  made  to  the  State  under  the  title  of 
one  G.  W.  Brown,  the  origin  of  which  is  neither  alleged  nor  shown; 
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neither  in  his  pleadings  nor  in  his  evidence  has  he  as  to  his  own 
actual  personal  rights  gone  beyond  and  behind  the  auditor's  deed  of 
sale  to  him  and  the  recitals  of  the  same.  He  does  not  claim  to  hold 
under  the  John  Greene  title,  but  seeks  to  avail  himself  of  it  as  the  title 
of  a  third  person.  He  has  attempted  in  this  suit  to  establish  as  a 
fact  to  enure  to  his  benefit  that  the  John  Greene  title  is  a  legal  sub- 
sisting title  vested  in  Mrs.  Greene,  outstanding  and  held  adversely  to 
that  advanced  as  their  own  and  relied  upon  by  the  plaintiffs.  He 
does  not  claim  that  the  Greene  title  is  outstanding  both  as  to  Mrs. 
Greene  and  the  heirs  of  Bandy;  he  contends  that  Mrs.  Greene  holds 
that  title  and  denies  that  the  plaintiffs  have  acquired  it.  Defendant 
overlooks  the  fact  that  the  questions  which  he,  claiming  as  a  third 
person,  endeavors  to  have  collaterally  looked  into  by  us  in^this  pro- 
ceeding have  been  directly  examined  through  judicial  proceedings, 
which  have  terminated  in  a  decree  of  this  court  between  the  very 
parties  themselves  whose  clashing  claims  he  now  wishes  passed 
upon.  Mrs.  Greene  in  that  matter  unsuccessfully  championed  her 
own  rights  as  universal  legatee  of  her  husband  against  the  present 
plaintiffs,  who,  in  the  suit  brought  by  her,  against  them,  successfully 
pleaded  in  reconvention  their  rights  of  ownership  under  the  notarial 
act  of  sale,  from  her  husband  to  the  ancestor  of  the  defendants. 
The  right  of  ownership  between  these  parties  to  this  property  has 
been  fixed  by  a  judgment  now  res  judicata,  and  it  can  not  be  reopened 
by  one  who  asserts  himself  no  legal  adverse  interest  in  the  Greene 
title.  This  view  sustains  the  ruling  of  the  district  judge  on  the 
question  of  the  admissibility  of  evidence  to  attack  as  being  simu- 
lated the  title  of  the  Bandy  heirs  to  the  property. 

The  issue  as  to  the  Greene  title  being  disposed  of,  defendant's 
rights  are  made  to  depend  by  him  upon  the  tax  title  conveyed  to 
him  by  the  State.  We  have  before  us  unquestionable  evidence  that 
as  far  back  as  1837  the  title  of  this  property  was  placed  of  record  as 
being  in  Louis  F.  Bnndy,  and  derived  by  him  from  John  Greene,  and 
unquestionable  evidence  that  from  that  time  to  the  8th  day  of  July, 
1892,  when  the  defendant  was  placed  in  possession  under  the 
auditor's  deed,  the  property  was  in  the  continuous  possession  of  John 
Greene  and  his  widow  and  universal  legatee.  In  the  litigation  be* 
tween  the  widow  and  the  Buody  heirs  the  character  of  that  posses- 
sion was  declared  to  have  been  continuously  a  precarious  one — ^not 
legally  a  possession  of  Greene  and  his  widow,  but  legally  a  detention 
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or  custody  by  them  of  the  property  for  Loais  F.  Bandy  and  his  heirs. 
Defendant  did  not  introduce  in'  evidence  the  proceedings  under 
which  it  is  claimed  that  the  property  was  adjudicated  to  the  State  or 
in  any  way  show  at  what  time  or  in  what  manner  Brown,  in  whose 
name  the  property  was  assessed  for  the  taxes  of  1881,  1882  and 
1883,  became  connected  with  it  or  what  that  connection  was ;  he  has 
failed  to  do  this  notwithstanding  the  direct  and  precise  charge  in 
plaintiff's  petition  that  he  never  was  the  owner  of  the  property  and 
never  had  an  interest  in  it.  Under  the  pleadings  and  under  the  evi- 
dence, plaintiff's  title  must  prevail.     Lanfear  vs.  Harper,  18  An.  548. 

It  is  claimed  that  even  had  this  tax  title  been  an  outstanding  one 
better  than  that  upon  which  plaintiffs  declare,  it  would  not  have  been 
available  to  the  defendant  for  the  reason  that  he  already  held  it  by 
purchase  when  Mrs.  Greene  brought  her  suit  against  the  Bundy  heirs, 
and  that  instead  of  then  advancing  rights  under  it,  adversely  to  the 
Greene  title,  be,  on  the  contrary,  consented  to  become  Mrs.  Greene's 
counsel,  and  as  such  endeavored  to  enforce  her  rights  under  the  lat- 
ter, and  for  that  purpose  had  averred  that  John  Greene  and  bis  resid- 
uary legatee,  Mrs.  Greene,  owned  the  property  and  had  been  contin- 
uously in  possession  of  the  same  since  1837.  That  the  allegation  of 
ownership  in  Mrs.  Greene  at  the  time  of  the  institution  of  her  suit 
was  inconsistent  with  the  contention  that  he  was  himself  at  that  time 
the  owner. 

We  are  not  called  on  to  say  whether  this  contention  be  well 
founded  or  not,  but  we  think  it  right  to  say  that  in  this  case,  had 
such  an  effect  followed  from  the  fact  stated,  it  would  have  been  the 
consequence  not  of  any  wrong — professional  or  otherwise— on  the 
part  of  the  defendant,  but  of  a  simple  error  of  legal  judgment.  The 
duty  which  he  owed  his  client  has  always  been  recognized  and  per- 
formed by  him.  He  has  never  ^occupied  a  position  antagonistic  to 
her;  on  the  contrary,  his  efforts  have  been  constantly  in  the  direc- 
tion of  assisting  her.  If  the  p1aintiffB,',through  the  fact  alluded  to, 
would  have  gained  such  a  vantage  ground,  they  would  have  done  so 
not  because  defendant  had  failed  in  any  duty  to  them,  but  through  the 
application  of  a  rule  of  law  which  enured  to  their  benefit.  Plain- 
tiffs themselves  say  in  their  brief  that  he  would  have  renounced  in 
favor  of  the  parties  to  the  first  suit  any  claim  antagonistic  to  either 
of  them.  Defendant  would  have  paid  the  penalty  of  the  loss  of  his 
own  rights  by  an  attempt  to  serve  his  client. 
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For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
■affirmed. 

Mr.  Justice  McEnery,  absent,  sick. 

Mr.  Justice  Parlange  takes  no  part. 

On  Application  for  a  Rehearing. 

Breaux,  J.  The  defendant  in  his  application  for  a  rehearing 
directs  attention  to  the  fact  that  the  plaintiffs  averred  in  their 
petition  that  prior  to  the  institution  of  the  suit  the  defendant  in- 
formed them  that  he  would  not  surrender  the  property  sued  for, 
nor  cancel  the  sale  from  the  auditor  to  him,  upon  payment  by  them 
to  him  of  the  sum  paid  by  him  to  the  auditor  as  the  purchase  price 
of  the  property. 

He  adds  that  this  allegation  was  put  at  issue  by  his  general  denial 
and  that  no  evidence  was  introduced  by  plaintiffs  in  support  of  their 
allegation. 

The  price  paid  was $98  60 

Ten  per  cent -. 9  86 

Total $108  43 

That  this  amount  should  be  reimbursed  and  that  plaintiffs  should 
be  required  to  pay  this  amount  as  a  condition  precedent  to  the 
annulling  of  the  tax  deed. 

In  the  answer  of  the  defendant  to  plaintiffs'  petition  he  avers  that 
he  purchased  the  property  involved  in  the  suit  from  the  auditor,  and 
in  support  of  his  defence  he  introduced  a  copy  of  this  act  of  sale. 

The  purpose  was  in  thus  introducing  this  act  to  prove  title. 

The  issue  by  the  pleadings  was  limited  to  a  question  of  title  of  the 
defendant  vel  non. 

No  plea  was  made  with  the  view  of  recovering  the  taxes  paid  in 
the  event  that  the  tax  deed  failed  to  sustain  ownership  in  the  de- 
fendant. 

There  was  no  want  of  tender  averred  and  no  plea  whatever  look- 
ing to  the  return  of  the  money  paid  as  made  to  appear  by  the  tax 
deed. 

The  court  therefore  did  not  pass  upon  an  issue  not  made. 

This  court  has  repeatedly  held  that  the  rights,  such  as  those  now 
claimed,  may  be  pleaded  in  reconvention. 

In  the  present  condition  of  this  suit,  it  is  not  possible  to  deter- 
16 
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mine  whether  the  taxes  paid  are  taxes  which  the  plaintiffs  should 
reimburse. 

The  records  do  not  disclose  that  they  were  the  only  taxes  paid 
upon  the  property  dnring  the  time  for  which  the  alleged  payment 
was  made,  or  that  they  are  taxes  for  the  payment  of  which  the 
owner  is  responsible. 

We  woald  have  no  authority  to  recall  and  annul  judgments  ren- 
dered contradictorily,  on  tlie  ground  that  plaintiff  should  have  made 
a  tender  of  the  amount  of  taxes  paid  for  the  reason  we  have  already 
^ven — that  no  plea  of  the  want  of  tender  has  been  made. 

And  no  proof  had  been  admitted  to  show  that  the  taxes  were  taxes 
for  which  the  plaintiff  was  responsible. 

To  be  more  explicit  on  this  point,  if  the  taxes,  though  assessed  in 
the  name  of  a  third  person  not  the  owner,  were  the  only  taxes  as- 
sessed on  the  property  and  the  State  received  the  amount  as  taxes 
due  on  the  property  (and  no  other  taxes  were  assessed  and  paid), 
the  property  would  have  received  a  benefit  for  which  the  owner 
should  account,  although  the  tax  deed  was  not  valid. 

We  have  not  the  facts  before  us  to  determine  if  such  was  the  case 
in  matter  of  the  property  in  controversy  in  this  suit. 

The  defendant's  rights  for  taxes  paid,  whatever  they  may  be,  will 
be  protected  by  reserving  to  him  his  right  to  sue  for  reimbursement 
for  any  amount  he  may  have  paid  on  account  of  taxes  against  the 
property  enuring  to  the  benefit  of  the  plaintiffs. 

This  reservation  having  been  made,  our  previous  decree  remains 
and  rehearing  is  refused. 


No.  11,368. 

Dblia  Jackson,  Individually  and  as  Tunux,  vs.  Illinois  Obn- 
TBAL  Railroad  Company. 

1.  In  a  suit  for  damages  for  the  dcatb  of  a  person  alleged  to  have  been  caused  by 
the  neKligence  of  the  employes  of  a  railroad  company,  where  the  plaintiffs 
allege  themselves  to  be  the  widow  and  children  of  the  deceased  (the  widow 
suing  for  herself  iDdividually  and  for  the  minors  as  their  mother  and  tutrix), 
defendant  is  not  entitled  under  an  unrestricted  offer  or  tender  of  evidence  to 
introduce  generally  and  against  alliheplaintiffi  an  extra-Judiclul  admission  made 
by  the  mother  since  the  institution  of  the  suit,  that  she  was  not  married  to  the 
deceased,  when  prior  to  this  admission  she  had  testified  as  a  witness  in  the  case 
that  she  was  his  widow.  Had  she  sued  alone  and  in  her  own  behalf,  such  an 
admission,  if  legally  proved,  was  admissible  against  her.  Quoad  admlssioDB 
made  by  her  as   affecting  herself,  her  status  as  a  party  was  not  merged  Into 

that  of  a  witness. 
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2.  Where,  In  such  a  case,  the  Supreme  Court  has  (crave  doubts  as  to  the  fact  of 
the  marriage  of  the  plaintiff  with  the  deceased.  It  will  remand  the  case  for  a 
new  trial,  notwithstanding  the  verdict  of  a  jury  and  the  judgment  thereon  ren- 
dered. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eing,  J. 

B.  R,  Forman^  Attorney  for  Plaintiff  and  Appellee : 

1.  Neither  a  license,  witnesses,  nor  a  written  act,  are  essential  to  the  yalldity  of 
a  marriage.  It  may  be  proved  by  any  competent  evidence.  Reputation,  hav- 
ing cohabitation  as  man  and  wife,  as  well  as  direct  testimony.  Taylor  vs. 
Smith,  3  La.  S8;  Holmes  vs.  Holmes.  6  La.  470;  Hobdy  vs.  Jones,  2  An.  9U ;  Hub- 
bell  vs.  Inkstein,  7  An.  253;  Succession  Pearcu,  30  An.  1L69;  Sabalot  vs.  Populus, 
31  An.  854. 

'i.  In  order  to  contradict  a  witness  (examined  under  commission  or  In  open  court) 
by  contradictory  statements— If  in  writing  they  should  flrtjt  be  exhibited  or  read 
to  the  witness,  if  verbal  the  witness  should  be  first  asked  whether  or  not  she 
had  made  such  statements,  and  an  opportunity  afforded  for  explanation. 

3.  Ex  parte  Statements  can  be  received  in  no  other  way ;  and  if  the  contradictory 
statements  are  made  after  the  depositions  are  given  still  the  rule  Is  not 
changed— party  must  give  notice  and  take  out  a  new  commission.  Rica  on 
Evidence,  page  618.  This  is  especially  true  of  the  ex  parte  statements  of  a 
tutrix  occupying  a  fiduciary  relation  to  minors  in  whose  behalf  she  is  suing. 

4.  Gratuitous  passengers  are  entitled  to  safe  carriage,  and  can  recover  damages 
for  injuries  sustained  by  the  negligence  of  those  operating  the  train  of  a  rail- 
way. Hutchinson  on  Carriers,  Sees.  &00,  563,561;  Austin  vs.  Great  Western 
Ry.  Co.,  2  Queen's  Bench  Cases,  442;  Jacobas  vs.  St.  Paul  A  Chicago  R.  R. 
Co.,  20  Minnesota,  125;  Buff  ilo  R.  R.  Co.  vs.  O'Hara,  9  American  and  English  R. 
R.  Cases  (Pa.),  317,  1882;  Railway  Co.  vs.  Stevens,  9  U.  S.  655;  Ohio  A  Miss. 
Ry.  Co.  vs.  Nickless,  71  Ind.  271 ;  Godin  vs.  St.  Paul  ft  Duluth  Ry.  Co  ,  30  Minn. 
217,  (1883) ;  Lemon  vs.  Chausler,  68  Mo.  340;  Ohio  ft  Miss.  Ry.  Co.  vs.  Selby,  47  Ind. 
471;  Waterbury  vs.  N.  Y.  Central  R.  R.  Co.,  17  Fed.  Rep.  671. 

5.  Plaintiff  was  not  a  gratuitous  passenger;  his  labor  and  the  freight  received  for 
carrying  the  staves  was  the  consideration  for  his  carriage,  and  being  lawfully 
on  the  train  he  was  entitled  to  safe  carriage.    lb. 

&  In  oases  of  gross  negligence  it  is  proper  to  give  such  damage  as  would  serve  a9 
ft  warning  to  defendant.    Block  vs.  Carrollton  R.  R.  Co..  10  An.  40. 


Farrar,  Leake  &  LemlCy  Attorneys  for  Defendant  and  Appellant: 

The  judge  a  quo  should  have  sustained  the  motion  for  a  new  trial,  and  thus 
enabled  defendant  to  have  proved  that  plaintiffs  were  not  the  widow  and  minor 
children  of  James  Jackson.  It  being  patent  on  the  face  of  the  record,  defend- 
ant could  not,  in  the  exercise  of  due  diligence,  have  obtained  said  evidence 
prior  to  the  trial  herein. 

The  evidence  does  not  establish  that  plaintiffs  were  the  widow  and  minor  chil- 
dren of  the  said  James  Jackson,  alleged  to  have  been  killed. 
The  evidence  shows  that  the  alleged  James  Jackson  was  killed  instantly; 
hence,  no  damages  can  be  awarded  for  the  suffering  of  the  deceased.    44  An^ 
688. 
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I.     Plaintiffs  have  suffered  no  pecuniary  loss,  as  the  evidence  shows  Jackson  did 

not  contribute  to  their  support.    44  An.  689;  4'i  An.  827. 
3.     Punitive  and  exemplary  damages  can  not  be  allowed.    42  An.  824-829;  10  An.  38' 
3.     The  damages  awarded  are  excessive.    No  damages  at  all  should  be  awarded,  or 

at  the  very  utmost  merely  nominal  damages.    42  An.  824. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Plaintiff  appears  in  this  suit  individually  on  her 
own  behalf  and  as  natural  tutrix  of  the  minors  Delphine  Jackson 
and  I!)avid  Jackson.  She  alleges  that  she  is  the  widow  and  the 
minors  named  are  the  children  of  James  Jackson,  issue  of  her  mar- 
riage with  him.  That  on  or  about  the  27th  April,  1892,  James  Jack- 
son was  employed  by  the  Brooklyn  Cooperage  Company  to  go  to  a 
point  near  Manchac,  on  the  line  of  the  Illinois  Central  Railroad 
Company,  to  load  one  of  its  trains  wich  staves,  which  the  Illinois 
Central  Railroad  had  agreed  to  carry  and  transport  from  a  point  on 
its  line  of  road  near  Manchac  to  New  Orleans ;  that  the  Brooklyn 
Cooperage  Company  engaged  for  said  Jackson's  passage  on  the  said 
railroad  to  be  carried  from  New  Orleans  to  near  Manchac  and  return 
to  New  Orleans,  and  it  was  the  duty  of  the  said  company  to  safely 
carry  said  Jackson,  and  it  did  carry  him  from  New  Orleans  to  the 
point  on  the  line  of  the  railroad  near  Manchac  with  other  laborers, 
where  they  loaded  the  cars  of  the  defendant  company  with  staves; 
and  the  said  Jackson  was  then  directed  to  get  upon  the  train  of  the 
defendant  company  to  be  transported  back  to  New  Orleans,  which  he 
did  after  dark  on  or  about  the  said  27th  April,  1892,  and  was  entitled 
to  safe  carriage  to  New  Orleans ;  but  the  officers  and  agents  Of  the 
said  Illinois  Central  Railroad  Company  were  guilty  of  gross  negli- 
gence in  the  operation  and  running  of  its  train  upon  which  the  said 
Jackson  was  being  transported,  in  that  they  had  the  engine  reversed, 
with  the  headlight  and  the  cowcatcher  turned  to  the  north  against 
the  end  of  the  box  car  of  the  train,  when  the  train  was  traveling  at 
rapid  speed  south,  so  that  the  engineer  and  fireman  could  not  look 
forward  and  see  obstructions  and  had  not  the  benefit  of  the  head- 
light to  observe  obstructions,  and  had  not  the  benefit  of  the  cow- 
catcher to  throw  obstructions  off  the  track,  and  when  so  proceeding 
in  such  a  seriously  negligent  and  dangerous  manner  the  said  engine 
and  train  ran  against  some  cows  upon  the  track;  that  no  bell  was 
rung  and  no  whistle  was  blown  or  warning  given  to  frighten  the 
said  co^s  off  the  track,  and  by  reason  thereof  the  said  train  was  de- 
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railed  and  the  said  Jackson  was  crushed  to  death  and  killed,  whereby 
he  suffered  great  agony  of  body  and  mind,  and  damage  to  the  sum 
of  one  thousand  dollars  for  his  sufferings,  which  right  of  action  has 
survived  to  petitioner,  his  widow,  and  his  two  aforementioned  minor 
children,  and  that  petitioner  individually  and  the  said  two  minor 
children  of  the  deceased  were  damaged  by  the  loss  of  the  husband 
and  father  aforesaid  in  the  sum  of  nine  thousand  dollars ;  that  the 
said  railroad  company  could  have  prevented  said  killmg  and  injury 
and  did  not  do  so.  Petitioner  prayed  for  judgment  against  the  rail- 
road company  for  ten  thousand  dollars,  with  legal  interest  from  date 
of  judgment  until  paid. 

Defendant  filed  an  answer  denying  generally  all  the  allegations  of 
plaintiff's  petition,  and  specially  denying  that  the  plaintiff  was  the 
legal  wife  of  the  deceased;  that  Jackson  was  killed  on  its  train  on 
the  27th  of  April,  1892,  and  that  it  was  guilty  of  negligence  in  the 
premises. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  in  favor  of 
plaintiff  for  $5000.  Defendant  moved  for  a  new  trial,  which  was 
overruled,  and  judgment  having  been  rendered  in  conformity  to  the 
verdict  defendant  appealed. 

The  only  testimony  adduced  on  the  trial  to  support  the  allegation 
that  Delia  Jackson  was  the  wife  of  the  deceased  and  that  the  two 
minors  are  his  children — issue  of  her  marriage  with  him,  was  that  of 
the  plaintiff  herself  and  one  Joseph  C.  Camors,  the  testimony  of  both 
having  been  taken  under  commission. 

All  that  the  latter  said  on  the  subject  was:  '<!  knew  the  late 
James  Jackson  and  Delia,  who  he  claimed  as  his  wife,  and  their  two 
children,  David  and  Delphine.  He  did  leave  (surviving  him)  his 
said  widow,  Delia  Jackson,  and  their  two  children." 

The  plaintiff  herself  said :  *' I  knew  the  late  James  Jackson.  He 
was  my  husband.  He  left  myself  as  his  widow  and  two  minor  chil- 
dren, one  named  David  and  the  other  named  Delphine." 

Defendant  filed  no  cross- interrogatories  to  either  of  these  parties, 
but  prior  to  the  issuing  of  the  commission  objected  to  the  questions 
propounded,  on  the  ground  that  the  interrogatories  were  leading  and 
suggestive  of  the  answers. 

This  objection  was  renewed  when  the  depositiond  were  offered, 
but  it  was  overruled.  The  interrogatory  objected  to  was  as  follows: 
'*  Did  you  know  the  late  James  Jackson,  who  was  killed   on  the 
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Illinois  Central  Railroad,  near  Kenner,  aboat  27th  of  April,  1892? 
Did  he  leave  a  widow  and  minor  children,  and  what  are  their 
names?" 

After  plaintiff's  ease  was  closed  defendant  offered  in  evidence  an 
ex  parte  affidavit,  made  by  the  plaintiff  before  Jones  Cross,  notary 
public,  on  the  26th  May,  1893.     The  affidavit  was  as  follows : 

Baton  Rouge,  May  25,  1893. 
To  wTiom  it  may  concern  : 

Be  it  known  that,  whereas,  I,  Delia  Jackson,  the  undersigned,  have 
recently  made  oath  to  the  statement  that  one  James  Jackson,  who 
was  killed  by  a  train  on  the  Illinois  Central  Railroad  on  or  about  the 
— day  of  — 1891  or  1892,  was  my  husband ;  now,  therefore,  [  make  this 
my  declaration  for  the  purpose  of  qualifying  and  explaining  my  oath 
aforementioned.  I  did  not  mean  to  swear  falsely  that  the  said  James 
Jackson  was  my  lawfully  wedded  husband  or  that  I  was  legally  mar- 
ried to  him  under  a  license  from  the  State,  but  only  that  he  claimed 
me  as  his  wife  and  I  claimed  him  as  my  husband,  and  that  we  lived 
together  as  man  and  wife.  We  were  never  legally  married,  and  I 
did  not  intend  to  swear  falsely  when  I  called  him  my  husband,  but 
only  called  him  husband  as  I  was  accustomed  to  do,  because  of  his 
living  with  me  in  that  relation,  and  I  make  this  explanation  because 
I  want  to  state  the  truth  in  regard  to  the  matter  and  have  it  properly 

understood.  her 

(Signed)  Delia  x  Jackson. 
Witness:  mark. 

(Signed)     C.  F.  Alexander. 

(Signed)     K.  S.  Collins. 

Before  me,  T.  Jones  Cross,  a  notary  public  duly  commissioned  and 
sworn  in  and  for  the  parish  of  East  Baton  Rouge  and  State  of  Louis- 
iana, personally  appeared  Delia  Jackson,  known  to  me,  who  being 
duly  sworn  and  after  due  reading  of  the  foregoing  statement  of  facts 
did  under  oath  declare  the  same  to  be  true  and  made  voluntarily  by 
her  for  the  purpose  therein  set  forth. 

Thus  done  and  passed  at  my  office  in  the  city  of  Baton  Rouge  in 
the  presence  of  Messrs.  Cornelius  F.  Alexander  and  Kirby  S.  Collins, 
competent  witnesses,  who  siga  as  such.  Delia  Jackson  being  incom  - 
potent  to  write  affixes  her  signature  by  mark,  as  attest  my  hand  and 
official  seal,  the  day  and  date  first  above  written. 

(Signed)        T.  Jones  Crosb, 

Notary  Public, 
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Plaintiff  objected  to  the  introdaction  in  evidence  of  this  affidavit 
on  the  ground  *'  that  pursnant  to  an  order  of  court  a  commission  was 
issaed  to  take  the  deposition  of  Delia  Jackson,  the  plaintiff  in  this 
salt,  and  she  was  asked  whether  or  not  James  Jackson,  who  was 
claimed  to  have  been  killed  on  the  27th  April,  1892,  had  left  a  widow 
and  minor  children,  and  what  were  their  names ;  that  defendant  was 
duly  served  with  notice  to  cross -interrogatories  and  declined  to  cross 
them,  and  that  the  method  of  endeavoring  to  qualify  the  deposition 
of  a  witness  should  be  by  cross- questions  and  not  by  ex  parte  affi- 
davits, inasmuch  as  it  was  impossible  to  show  the  circumstances 
and  surroundings  by  which  an  affidavit  may  be  obtained  or  extorted 
from  the  witness,  and  that  no  ex  parte  affidavits  can  be  received,  as 
the  case  had  been  at  issue  since  the  25th  of  April,  was  fixed  for  the 
trial  on  Tuesday  the  23d  of  May,  was  then  continued,  according  to 
the  minutes  of  the  court,  to  Thursday  the  25th  and  then  to  the  26th, 
all  of  which  time  the  counsel  for  the  defendant  company  gave  counsel 
for  plaintiff  no  notice  of  his  Intention  to  qualify  the  testimony  of  the 
witness,  whose  deposition  was  returned  in  court  on  the  23d  of  May 
and  opened  by  the  clerk.     The  court  sustained  the  objection,  stating 
that  the  affidavit  was  dated  May  25,  1893,  the  day  before  the  trial  of 
the  case.    That  there  was  no  evidence  before  the  court  as  to  the 
manner  in  which  the  affidavit  was  obtained.  That  it  might  have  been 
obtained  by  threats  or  violence.  That  the  man  who  had  obtained  the 
affidavit  had  not  been  presented  to  the  court  to  explain  how  or  why 
he  obtained  it.     That  it  might  have  been  obtained  by  bribery  or  cor-* 
raption.    That  it  was  not  justice  to  jpermit  an  affidavit  of  that  kind 
to  be  offered.    Defendant  reserved  a  bill  of  exceptions,  to  which,  with 
the  leave  of  the  coart,  the  affidavit  was  annexed  and  made  part 
thereof.    Counsel  for  defendant  testified  that  knowledge  of  this  affi- 
davit had  only  come  to  him  the  evening  preceding  the  trial  and 
that  the  affidavit  itself  had  only  been  handed  him  on  the  morning  of 
the  trial. 

Among  several  grounds  assigned  by  the  defendant  for  the  new 
trial,  which  was  refused,  were  two  which  we  specially  mention : 

1.  That  the  court  erred  as  matter  of  law  in  refusing  to  alloV  de- 
fendant's counsel  to  read  to  the  jury  the  ex  parte  affidavit  of  Delia 
Jackson;  that  the  jury  are  the  sole^judges  of  credibility  of  evidence, 
and  the  court  had  no  right  to  exclude  said  document  from  the 
jury's  consideration. 
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2.  That  defendant  has  discovered  since  the  trial  hereof  new  evi- 
dence, to  the  effect  that  Delia  Jackson  never  at  any  time  claimed  to 
have  been  married  to  James  Jackson,  deceased,  bat  on  the  contrary, 
that  she  has  many  times  stated,  in  the  presence  of  witnesses,  that  she 
never  was  so  married,  and  that  such  evidence  is  set  forth  in  the 
affidavits  of  Joseph  0.  Oamors,  J.  H.  Duncan,  0.  F.  Alexander, 
Kirby  S.  Collins,  and  statement  in  the  handwriting  of  Thomas  D. 
Dapr6,  the  notary  before  whom  was  taken  the  testimony  of  Joseph 
0.  Camors  and  Delia  Jackson,  all  made  part  of  the  motion  for  the 
new  trial. 

Camors'  affidavit  was  to  the  effect  that  he  had  recently  appeared 
before  Dapr6,  notary,  and  given  testimony,  stating  that  he  knew 
one  James  Jackson,  colored,  reported  to  have  been  killed  by  the 
Illinois  Central  Railroad  Company,  and  Delia  Jackson,  colored,  as 
husband  and  wife ;  that  for  the  purpose  of  explaining  his  testimony 
he  declared  he  did  not  mean  to  say  that  the  said  parties  were  legally 
married,  but  on  the  contrary,  that  they  had  only  lived  together  as 
man  and  wife,  and  were  not  legally  married.  That  Delia  Jackson 
stated  to  him,  after  he  made  the  statement,  that  she  was  not  legally 
married  to  James  Jackson,  but  that  they  had  only  lived  together  as 
man  and  wife;  that  he  stated  this  fact  to  the  notary;  that  if  his  tes- 
timony was  made  to  say  otherwise  it  was  erroneous,  and  he  desired 
it  to  be  corrected  so  as  to  accord  with  his  affidavit. 

Duncani  Collins  and  Alexander  deposed  under  oath  that  when 
Delia  Jackson  appeared  before  Cross,  notary,  they  heard  her  make 
the  voluntary  statement  that  she  was  not  legally  married  to  James 
Jackson,  but  that  she  and  Jackson  had  lived  together  as  man  and 
wife,  and  recognized  each  other  as  such. 

In  Dupr^'s  statement  he  says:  *'  Since  the  death  of  James  Jack- 
son I  have  heard  Delia  Jacksoui  who  resides  here  (Baton  Rouge) , 
and  who  claims  to  be  his  wife,  say  that  she  was  not  legally  married 
to  Jackson ;  that  she  made  this  statement  in  his  presence  about  the 

day  of .     She  said  they  were  living  together  as  man 

and  wife  and  she  claimed  him  as  her  husband,  but  that  they  were  not 
legally  married.  This  statement  was  made  on  the  day  he  took  her 
deposition  in  the  case  of  Delia  Jackson  vs.  Illinois  Central  Railroad. 
It  occurred  in  this  manner:  When  I  swore  Joe  C.  Camors,  she  was 
also  a  witness.  He  objected  to  signing  the  statement  that  they  were 
legally  married,   as  he  did   not  know,  but   that  they   had  always 
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passed  for  man  and  wife.  I  then  asked  Delia  Jackson  if  she  had 
ever  been  legally  mar>*ied,  and  she  said  that  she  had  not.  This  was 
after  she  had  signed  the  deposition. 

In  adddition  to  Dapr6's  *' statement"  there  was  filed  a  deposition 
by  him  in  which  he  declared  that  since  the  death  of  James  Jackson 
he  had  heard  Delia  Jacksou  say  that  she  never  was  legally  married 
by  a  preacher  with  a  license  from  the  court  house;  that  the  state- 
ment was  made  to  him  after  he  took  her  deposition  in  the  case  of 
Delia  Jackson  vs.  Illinois  Central  Railroad  Company. 

In  overruling  the  motion  for  a  new  trial  the  court  stated  that  de- 
fendant had  not  annexed  to  the  motion  an  affidavit  of  any  of  its 
officers  that  it  had  discovered  new  material  evidence  since  the 
judgment  was  rendered,  although  it  had  used  every  effort  and  dili- 
gence in  its  power  to  produce  the  same,  as  required  by  Art.  561  of 
the  C.  P.,  and  hence  it  could  not  consider  that  ground  for  new  trial, 
nor  the  ex  parte  affidavits  in  sapport  of  it. 

That  counsel  of  defendant,  without  showing  any  reason  why  some 
officer  of  the  company  could  not  take  the  required  oath,  requested 
permission  to  do  so  himself,  but  that  it  had  refused  this  request,  as 
counsel  might  well  be  ignorant  of  evidence  material  to  the  case,  and 
yet  his  client  be  fully  informed . 

Referring  to  the  exclusion  of  the  ex  parte  affidavit  of  Delia  Jack- 
son by  it,  the  court  said  that  the  plaintiff  sued  not  only  in  her  own 
right  but  as  tutrix;  that  viewed  as  an  admission,  it  did  not  consider 
that  a  mother  could  by  affidavit  admit  away  the  rights  of  her  minor 
children,  and  declare  her  children  illegitimate.  She  could  admit 
away  her  own  rights,  but  not  those  of  her  children.  That  the  affi- 
davit was  not  offered  as  an  admission,  but  as  affecting  plaintiff's 
testimony;  that  from  that  standpoint  it  understood  the  rule  to  be 
that  the  declarations  of  witnesses  whose  testimony  has  been  taken 
under  commission  made  subsequent  to  the  taking  of  their  testimony 
contradicting  or  invalidating  their  testimony  au  contained  in^the 
record  is  inadmissible  in  evidence  if  objected  to ;  that  the  only  Vay 
for  a  party  to  avail  himself  of  such  declarations  is  to  sue  out  a  second 
commission.  That  such  evidence  is  always  inadmissible  until  the 
witness  whose  testimony  is  thus  8(  n^ht  to  be  impeached  has., been 
examined  upon  the  point,  and  his  attention  particularly  directed  to. 
the  circumstances  of  the  transaction  so  as  to  furnish  him  an  oppor-^ 
tun ity  for  explanation  or  exculpation.     That  Rice  on  Evidence,  p^ 
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6t8,  supported  that  view.  That  in  the  particular  ease  before  the 
court,  not  only  was  the  manner  in  which  the  affidavit  had  been  ob- 
tained not  shown,  but  affiant  had  no  opportunity  to  explain  what 
representations  were  made  to  her,  or  to  give  an  explanation  in  ex- 
culpation of  her  former  testimony. 

Counsel  for  defendant  urge  in  this  court  that  their  objection  to 
the  interrogatory  propounded  to  Delia  Jackson  and  J.  C.  Gamors 
under  commission,  that  it  was  'heading,"  was  intended  to  extend  and 
did  extend  further  than  to  its  mere  form;  that  the  fact  of  marriage  was 
the  very  fact  at  issue  between  the  parties,  and  that  instead  of  shap- 
ing the  inquiry  directly  to  that  fact  and  proof  thereof,  the  marriage 
was  assumed  in  the  question  as  having  existed  and  the  inquiry  limited 
(on  the  hypothesis  that  there  had  been  a  marriage)  to  the  ascertain- 
ment as  to  who  was  his  widow  and  who  were  his  children.  That 
whether  there  had  been  a  marriage  or  not  was  not  for  the  witness  to 
decide ;  that  all  the  facts  and  circumstances  going  to  show  a  mar- 
riage should,  under  the  pleadings,  have  been  asked  and  answered; 
that  the  answer  of  Delia  Jackson  that  she  was  the  '<  widow"  of 
James  Jackson  was  a  ''conclusion  of  law"  and  not  evidence  of  a 
fact.  They  further  urge  that  the  ex  parte  affidavit  of  Delia  Jackson 
was  not  offered  to  impeach  her  testimony  as  a  witness,  but  as  ad- 
jnission  by  her. 

As  the  rights  of  the  plaintiffs  are  essentially  dependent  upon  the 
•existence  of  a  marriage  between  Delia  and  James  Jackson,  and  the 
present  demand  must  fail  if  sufficient  evidence  on  that  point  be  not 
Adduced,  however  strong  a  case  might  be  otherwise  presented 
Against  the  defendant,  the  state  of  the  record  on  that  question 
Arrests  our  attention  at  the  outset.  Had  the  case  been  one  in  which 
.Delia  Jackson  sued  alone,  and  as  widow  of  Jackson,  resting  her 
rights  entirely  upon  testimony  other  than  her  own,  the  question  of 
the  admissibility  as  against  her  of  declarations  made  by  her  subse- 
quently to  the  bringing  of  the  suit,  to  the  effect  that  she  had  never 
been  married  to  the  deceased,  would  scarcely,  we  think,  have  been 
raised  if  established  by  the  parol  testimony  of  witnesses,  or  by 
written  evidence  duly  proved  up.  We  do  not  think  it  would  have 
been  claimed  that  before  such  declarations  could  be  made  available 
a  foundation  for  their  being  introduced  in  evidence  such  as  is 
required  as  a  condition  precedent  in  cases  of  the  impeachment  of 
witnesses.     We  understand  the  rule  to  be  that  all  admissions  mate- 
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rial  to  the  issue  voluntarily  made  by  a  party,  whether  oral  or 
written,  and  however  authenticated,  are  admissible  against  him. 
This  is  announced  by  Rice  in  his  work  on  evidence  (Vol.  3,  page 
500)  as  a  rule  even  in  criminal  cases. 

He  refers  to  the  two  cases  of  People  vs.  McMahon,  15  N.  Y.  884, 
and  People  vs.  Wentz^  37  N.  Y.  809.  In  the  latter  case  the  court, 
speaking  of  the  opinion  in  People  vs.  McMahon,  quoted  Mr.  Justice 
Selden  as  saying  that  *^  the  law  makes  a  distinction  between  a  state- 
ment made  before  and  one  made  after  the  accused  was  conscious  of 
being  charged  with  or  suspected  of  the  crime."  If  before,  it  is  ad- 
missible in  all  cases,  whether  made  under  oath  or  without  oath,  upon 
a  judicial  proceeding  or  otherwise,  but  if  made  afterward,  the  law 
becomes  at  once  cautious  and  hesitating.  We  do  not  understand 
plaintiff's  counsel  to  have  claimed  on  the  trial,  or  to  claim  now,  that 
Delia  Jackson  did  not  make  the  declarations  stated  in  the  affidavit 
at  the  time  and  place  therein  recited — that  is  to  say  that  the 
affidavit  did  not  per  se  prove  those  declarations  to  have  been  made 
by  her. 

Had  this  case  been  such  a  one  as  we  have  supposed,  there  being 
no  question  as  to  the  affidavits  furnishing  sufficient  and  proper  proof 
or  authentication  of  the  declarations  themselves,  we  think  it  would 
have  been  admissible.  If  a  party's  counsel  should  urge  surprise,  or 
make  any  showing  which  would  involve  the  voluntary  character  of 
the  declarations  or  the  good  faith  of  the  other  side,  the  court  should, 
unquestionably,  as  said  by  Mr.  Justice  Selden,  become  at  once 
cautious  and  hesitating,  and  afford  delay  and  every  opportunity  for 
investigation.  If  we  vary  the  supposed  case  and  introduce  into  it 
as  a  fact  that  the  plaintiff  should  have  gone  upon  the  stand  as  a  wit- 
ness, and  that  subsequently  she  should  have  made  declarations  and 
admissions  which  negatived  all  right  on  her  part  in  the  action, 
would  that  fact  alter  the  situation  as  to  the  admissibility  of  evidence 
of  such  declarations  in  the  manner  and  form  we  have  just  been  con- 
sidering? We  think  not.  Her  status  as  a  party  plaintiff  would  not 
be  merged  into  her  status  as  a  witness  relatively  to  the  effect  of  ad- 
missions made  by  her  jdamaging  to  her  case — quoad  admissions  we 
should  consider  her  as  a  party,  not  a  witness. 

Leaving,  however,  hypothetical  cases  and  coming  to  the  case  at  bar, 
we  find  that  plaintiff  did  not  sue  alone,  but  that  she  appears  in  this 
suit  not  only  individually,  but  as  the  tutrix  of  two  minors;  we  find 
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also  that  the  rights  of  all  the  plaintiffs  rest  upon  a  common  fact  es- 
sentially necessary  to  exist  and  to  be  established  by  them,  which  is  the 
marriage  of  Delia  and  James  Jackson.  When  we  come  to  examine 
the  tender  of  evidence,  we  find  the  affidavit  offered  withont  restric-. 
tion,  as  against  both  Delia  Jackson  herself  and  as  against  the  minora 
she  represents.  As  against  the  minors,  we  think  it  clear  that  these 
admissions  were  not  admissible,  and  that  the  facts  admitted  would 
have  to  be  established  through  testimony  regularly  taken.  We. 
think  the  court  was  right  in  excluding  the  affidavit  in  manner  aa 
offered.  We  express  no  opinion  as  to  whether  it  should  have  been 
admitted  as  to  Delia  Jackson  had  it  been  offered  simply  as  against 
her.  Had  it  been  permitted  to  have  been  introduced  in  that  manner 
and  the  case  had  gone  before  the  jury  under  sach  circumstances  and 
full  effect  been  given  to  it,  we  would  doubtless  have  had  the  anoma- 
lous condition  of  the  alleged  rights  of  Delia  Jackson  being  rejected 
by  the  jury  because  she  was  not  the  wife  of  the  deceased,  whilst  the 
demand  of  the  minors,  in  the  same  suit,  woald  be  maintained  be-- 
cause  she  was  his  wife. 

While  under  the  circumstances  of  this  case  we  sustain  the  action 
of  the  court  in  excluding  the  evidence  offered,  we  find  it  impossible 
to  let  the  verdict  of  the  jury  and  the  judgment  of  the  court  stand. 
We  think  that  independently  of  the  showing  made  by  the  defence, 
through  the  affidavits  filed  by  the  defence,  that  the  testimony  as  to 
the  marriage  of  Delia  and  James  Jackson,  particularly  under  the 
special  denial  of  that  fact  in  defendant's  answer,  is  entirely  too 
weak  to  justify  a  judgment.  We  attach  little  weight  in  this  proceed- 
ing and  under  the  pleadings  therein  to  the  fact  that  by  an  ex  parte 
proceeding  Delia  Jackson  was  appointed  natural  tutrix  of  the  minors; 
Whilst  the  affidavits  which  are  in  the  record  are  not  before  us  in 
strict  regular  form,  we  would  not  feel  warranted  in  concluding  either 
party  with  the  doubts  in  our  minds  as  to  the  actual  rights  of  the 
parties  to  which  they  give  rise.  Davis  vs.  Dancy,  1  N.  S.  589.  In 
our  opinion  the  district  judge  should  have  granted  a  new  trial  with- 
out reference  to  the  technical  objections  assigned  (0.  P.  647) . 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  verdict  of  the  jury  and  the  judgment  thereon 
rendered,  appealed  from  herein,  be  and  the  same  are  set  aside,  JEin- 
nulled,  avoided  and  reversed,  and  that  this  case  be  remanded  for  a 
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>new  trial,  with  epecial  directions  to  have  the  testimony  of  Delia 
Jackson  as  to  her  marriage  with  James  Jackson  taken  either  in  open 
<>oiirt  or  regularly  under  commission. 


No.    11,426.  46^237/ 

el 13  738 

Lacaze  &  Reinb  vs.  Their  Creditors. 


An  exception  that  the  petition  of  a  corporation  does  not  show  that  suit  was      ^^ 
authorized,  will  be  overruled  if  the  affidavit  accompanying  the  petition  dis- 
closes the  name  of  the  vice  president  of  the  company,  and  affirms  the  truth  of 
its  allegations,  the  necessary  inference  therefrom  being  that  the  suit  was  ap~ 
parently  authorized. 

APPEAL  from  the  Twenty -first  District  Court,  Parish  of  St.  John 
the  Baptist.    Rost^  J. 

jr.  L.  Gaudet  for  Plaintiffs  and  Appellees. 


Prentice  E,  Edrington,  Wm.  C,  Dufour,  Horace  L.  Dufour  for  Oppo- 
nent and  Appellant : 

I.     No  affidavit  is  necessary  for  the  arrest  of  a  fraudulent  debtor  under  our  Insolvent 

laws;  it  is  mere  surplusage,  and  hence  no  defect  in  it  can  affect  the  validity  of 

the  proceedings.    R.  S.  1805;  18  La.  475;  11  An.  557. 

12.    In  a  suit  by  a  corporation  the  use  of  its  corporate  name  is  sufficient,  without 

^      naming  any  of  its  officers;  authority  to  sue  is  matter  of  proof  when  called  for, 

;      and  not  of  pleading.    Act  86  of  1688;   R.S.  681;  C.  P.  112;   C.  G.  432;   33  An.  946;   2 

An.  1017. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  question  for  decision  is  raised  upon  an  excep  - 
tion  that  was  urged  in  favor  of  the  insolvents  and  sustained — the  op- 
j>onent  appealing  from  the  judgment  dismissing  their  opposition, 
•  The  commercial  firm  of  Lacaze  &  Reine,  and  the  individual  mem- 
bers thereof,  made  a  cession  of  their  property,  under  the  insolvent 
law  of  the  State,  and  caused  a  meeting  of  their  creditors  to  be  con- 
voked. 

Subsequent  to  the  convocation  of  the  creditors,  the  Joseph  Bowl- 
ing Company,  Limited,  filed  an  opposition  to  the  discharge  of  the 
insolvents,  charging  fraud  and  praying  for  their  arrest.  To  this 
opposition  the  counsel  for  the  insolvents  tendered  the  following  ex- 
eeption,  to- wit: 


46    2d 
123    leaj 
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*'  That  the  allegations  of  said  petition  and  of  the  affidavit  thereto 
attached  fail  to  show  that  B.  W.  Bowling,  styling  himself  the  vice 
president  of  said  company,  is  authorized  to  sign  said  affidavit  or  to 
appear  in  any  judicial  proceedings,  and  bind  the  said  company  in  the 
present  proceedings." 

This  exception  was  sustained  and  the  opposition  dismissed,  and  the 
opponent  company,  limited,  has  appealed. 


No  affidavit  is  contemplated  as  accompanying  an  opposition  to 
.the  discharge  of  an  insolvent  debtor — the  law  simply  providing  that 
**  should  any  creditor  of  an  insolvent  debtor  deem  it  necessary  to 

*     *     *    charge  fraud  against  the  debtor,  he  shall,  within  ten  days 
next  following  the  meeting  of  creditors,  lay  before  the  court  his 
written  opposition,  stating  specially  the  several  facts  of     *     *     * 
fraud  alleged  against  the  insolvent  debtor,"  without  any  further  for- 
mality.    R.  S.,  Sec.  1802. 

Consequently,  we  need  not  examine  the  sufficiency  of  the  affidavit  of 
the  opponent,  but  confine  ourselves  to  the  allegations  of  the  petition 
and  affidavit  in  determining  the  merits  of  the  exception. 

II. 

The  question  is  whether  the  petition  discloses  that  the  opponent 
company,  limited,  is  represented  by  a  person  authorized  to  institute 
the  suit  or  opposition,  and  is  capacitated  to  stand  in  judgment  therein 
and  bind  the  company  in  the  instant  proceedings. 

The  following  is  the  opening  paragraph,  viz. : 

*'The  petition  of  Joseph  Bowling  &  Co.,  Limited,  a  corporation 
domiciled  and  doing  business  in  the  parish  of  Orleans,  State  afore- 
said, with  respect  represents,  that  it  is  a  creditor  of  the  insolvents 
herein,"  etc.,  charging  fraud;  and  the  concluding  paragraph  is  that^ 
the  premises  considered  "  your  petitioner  prays,"  etc. 

The  company  uses  its  own  name  and  does  not  appear  in  and  through 
its  president,  vice  president,  or  any  other  person  or  officer  for  the 
purpose  of  bringing  the  suit.  It  is  the  accompanying  affidavit  alone 
that  employs  the  name  of  B.  W.  Bowling,  vice  president.  This  waa 
quite  necessary,  for  the  reason  that  the  corporation  could  not  make 
the  affidavit,  though  it  was  perfectly  competent  for  it  to  sue  in  its 
corporate  name.    The  law  declares  that  '<  corporations  shall  have 
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power  and  authority  "  amongst  other  things  to  ^'  sue  and  be  saed  in 
their  corporate  name."     R.  S.,  Sec.  684. 

It  further  declares  that  corporations  must  have  a  name  given  to 
them  and  that  '*  it  is  in  that  name  they  must  sae  or  be  sued,  and 
do  all  their  legal  acts."     R.  C.  0.  432. 

But  these  provisions  only  go  to  the  powevj  authority  and  oapacUjf 
of  corporations.  We  must  look  into  the  Code  of  Practice  to  find  the 
manner  in  which  corporations  must  enter  courts  of  justice  in  the  as- 
sertion of  their  rights;  and  examining  its  provisions — Art.  112 — ^we 
find  that  '*  bodies  corporate  and  chartered  institutions  act  judicially 
through  their  proper  representatives  under  the  name  or  title  given  U> 
them  in  the  act  of  incorporation,^^ 

Not  only  must  a  corporation  sue  *^  under  the  name  or  title  given 
to  it  in  the  act  of  incorporation,"  but  corporations  can  only  act  ju- 
dicially through  "  their  proper  representatives." 

The  case  of  Insurance  Oil  Tank  Company  vs.  Scott,  33  An.  946^ 
was  one  to  restrain  the  defendant  from  infringing  its  trade  mark, 
and  the  defendant  tendered  the  exception  that  the  plaintiff  corpora- 
tion did  not  appear  through  its  proper  officer  as  required  by  law. 
Of  this  exception  the  court  said : 

"  The  petition  was  ia  the  name  of  the  corporation  without  the 
designation  of  any  officer.  The  exception  was  cumulated  with  the 
merits,  and,  on  trial,  it  was  proved  that  the  action  had  been  brought 
by  the  president  with  the  approval  of  the  board  of  directors.  This 
cures  the  defect. ^^ 

The  theory  of  that  decision  is,  that  plaintiff's  failure  to  state,  in 
its  petition,  the  name  of  the  proper  representatives  through  whose 
instrumentality  the  suit  is  brought,  was  a  defect,  but  that  the  defect 
had  been  remedied  by  the  cumulation  of  the  exception  with  the 
merits,  and  proof  having  been  administered,  on  the  trial  of  the 
merits,  that  suit  had  been  brought  with  the  authorization  of  the 
board  of  directors. 

There  can  be  no  doubt  of  the  correctness  of  that  ruling,  as  the  ex- 
ception was  tried  with  the  merits,  and  the  objection  fully  met  by 
evidence  that  the  suit  was  duly  authorized. 

In  this  case  the  exception  is  directed  against  the  petition  and 
accompanying  affidavit;  and,  notwithstanding,  it  was  unnecessary 
for  the  purposes  of  the  opposition,  yet  it  may  be  properly  considered 
for  the  purpose  of  determining  the  sufficiency  of  the  averments  of 
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the  petition ;  and  thus,  considering  the  petition  and  affidavit,  it  is 
evident  that  the  suit  was  apparently  authorized,  the  vice  president 
of  the  corporation  having  made  same,  affirming  the  trath  and  cor- 
rectness of  the  allegations  of  the  petition. 

We  can  not  donbt  that  the  suit  was  authorized,  nor  that  B.  W. 
Bowling,  vice  president  of  the  corporation,  represented  the  cor- 
poration in  instituting  the  suit;  that  is  to  say  in  making  the  oppo- 
sition. 

The  exception  was  improperly  sustained,  and  the  judgment 
appealed  from  must  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  further  ordered  and  de- 
creed that  the  exception  be  overruled,  and  the  opposition  reinstated, 
and  the  cause  remanded  to  the  court  a  qua  for  trial  according  to 
law;  costs  of  appeal  to  be  taxed  against  the  appellee,  and  those  of 
the  lower  court  to  await  final  judgment  thereon. 


I«,|*|  No.H,264. 


4?  w?  William  H.  Stuart  et  als.  vs.  W.  W.  Sutclipfb  et  als. 

S   7bi\  ^  polloy  of  life  Insurarce  made  payable  to  the  assured,  his  executors,  adminis- 

46    24U]  trators  and  assigns,  Is,  ill  law,  assignable  as  any  other  Incorporeal  right.  Such  a 

50  i040{  policy  does  not  constitute  an  asset  of  the  "  succession  of  a  living  person  and 

46   240  become  amenable  to  the  denunciation  of  B.  C.  C.  2454." 

100    365 

I  46    240  A  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 

' 1  l\    'Monroe,  J. 


Joseph  Brewer,  Oirault  Farrar,  H.  L.  Dufour  and  H.  J.  Delesdernier 
Attorneys  for  Plaintiffs  and  Appellants : 

1.  Where  a  partnership  styled  "  John  Klein  &  Co."  was  dissolved  by  the  death  of 
one  of  Its  members  in  1688,  and  shortly  afterwards  a  new  firm  was  formed  under 
the  same  firm  name,  composed  of  different  individuals,  the  firms  are  not  the 
same,  nor  are  the  assets  and  liabilities  of  the  first  firm  the  assets  and  liabilities 
of  the  second  firm.  19  An.  289;  Abat,  Generes  et  als.  vs.  Mrs.  Emeline  J.  Penny 
et  als. 

2.  Where  a  member  of  the  second  firm  who  was  also  a  member  of  the  first  firm 
assigns  to  the  second  firm  his  policy  of  life  insurance  to  secure  a  debt  due  the 
first  firm,  such  assignment  Is  null  and  void. 

3^.  Where  a  member  of  a  firm  executes  his  promissory  note  in  favor  of  said  firm 
and  pledges  or  assigns  a  policy  of  life  insurance,  to  secure  the  payment  of  said 
note,  said  pledge  or  assignment  is  personal  to  said  firm,  and  said  policy  can 
not  be  subsequently  assigned  by  said  firm. 
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Where  a  member  of  a  firm  executes  his  note  In  favor  of  said  firm  and  pledges  a 
life  Insuranoe  policy  to  secure  said  note  and  authorizes  the  Arm  to  pledge  said 
policy,  but  said  Arm  assigus  said  policy  instead  to  a  third  person,  such  assign- 
ment is  null  and  void. 

An  assignment  of  a  life  Insuranoe  policy  to  be  valid  must  be  signed  by  the  par- 
son assured. 

A  life  insurance  policy  Is  not  negotiable. 

A  pledge  can  not  be  separated  from  the  note  to  which  it  Is  attached,  for  if  the 
note  be  worthless  the  pledge  would  be  invalid. 


Carroll  cfc  Carroll  for  Defendants  and  Appellees : 

If  the  assured  legally  and  properly  assign  a  policy  of  insurauce  for  value  and  in 
good  faith,  neither  his  heirs  nor  executors  can  ignore  such  assignment,  or  set  it 
aside,  on  the  ground  that  it  is  in  contravention  of  Art.  2454,  C.  C.  An  Insurance 
policy  so  assigned  can  not  in  any  sense  be  construed  as  the  succession  of  the 
deceased,  the  sale  of  which  is  prohibited.  Compare  Bliss  on  Life  Insurance 
(Sees.  8  and  325  to  866)  with  Civil  Code,  Arts.  871  et  seq. 

One  who  has  effected  insurance  on  his  life  may  assign  the  policy,  or  a  part  of  it,  to 
a  bona  fide  creditor.    11  B.  298. 

Transfers  and  assignments  of  insurance  policies  have  often  been  considered  by 
onr  Supreme  Court  and  have  always  been  dealt  with  as  perfectly  valid  and 
proper.  There  Is  not  the  faintest  intimation  or  suggestion  that  such  assign- 
ments are  contrary  to  good  morals,  or  against  the  law.  11  B.  298;  13  An.  508; 
14  An.  1 ;    26  An.  326. 


Howe  cfc  PrentisB  Attorneys  for  Mutual  Life  Insurance  Company  of 
New  York,  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  is  prosecuted  by  the  executors  of  William 
Stuart,  deceased,  for  the  recovery  of  a  policy  of  insurance  in  the 
Mutual  Life  Insurance  Company  of  New  York,  for  the  sum  of  $3000, 
and  its  dividends  and  avails,  which  risk  had  been  taken  on  the  life  of 
the  deceased,  and  which,  it  is  alleged,  by  its  terms  and  by  operation 
of  law,  is  made  payable  to  the  heirs  and  legatees  of  the  deceased ; 
and,  as  such,  is  an  asset  of  his  succession — the  present  value  of 
same  aggregating  at  date  of  the  death  of  Stuart  19216. 

Plaintiffs  allege  that  the  policy  is  in  the  possession  of  either  W. 
W.  Sntcliffe  or  John  Klein,  who  claim  the  right  to  collect  from  the 
life  insurance  company,  but  they  aver  that  their  claim  is  unfounded, 
and  that  the  demands  set  up  by  them  against  Stuart  are  void  and  of 
no  effect  or  validity.  That  said  policy  being  an  asset  of  Stuart's 
succession,  no  assignment  or  transfer  thereof,  whether  made  by  said 
16 
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Stoart  daring  his  life,  or  by  any  other  person,  is  valid,  because  same 
was  in  contravention  of  the  prohibitory  terms  of  Art.  2454  of  the 
Civil  Code;  and  farther,  that  the  pretended  assignments  under 
which  the  said  Klein  and  Sutcliffe  claim  to  hold  said  policy  were  made 
without  any  consideration,  and  same  were  in  violation  of  the  rights 
of  the  forced  heirs  of  said  Stuart — said  executors  being  the  sole  sur- 
viving issue  of  the  deceased,  who  have  accepted  his  succession  with 
the  benefit  of  inventory. 

Upon  appropriate  averments  and  prayer  a  sequestration  was  or- 
dered, and  the  policy  taken  into  legal  custody ;  but  subsequently  the 
indebtedness  of  the  company  was  ascertained  and  the  amount  fixed 
at  $9215,  which  was  paid  over  to  the  sheriff,  under  orders  of 
the  court,  to  await  the  result  of  this  litigation. 

Klein,  in  his  answer,  avers  that  William  Stuart,  at  the  time  a  mem  - 
ber  of  the  partnership  of  John  Klein  &  Co.,  which  was  composed  of 
Klein,  Stuart  and  Mrs.  Widow  George  H.  Shotwell,  did,  for  a  valid 
and  adequate  consideration,  make  and  deliver  to  said  partnership 
his  certain  promissory  note,  dated  May  10,  1889,  payable  one  year 
after  date,  for  the  sum  of  $4000,  to  the  order  of  said  partnership, 
and  that  to  secure  the  payment  of  said  note  Stuart  pledged  and  as- 
signed to  John  Klein  &  Co.  said  policy  of  insurance,  and  at  the  same 
time  authorized  said  partnership  to  pledge  the  same  to  any  future 
holder. 

That,  on  the  81st  day  of  July,  1889,  said  Stuart  did  execute  his 
promissory  note  to  the  order  of  said  partneiship  for  the  sum 
of  $2000,  and  in  order  to  secure  the  same  he  farther  pledged 
and  assigned  said  policy  of  insurance,  and  authorized  said  partner- 
ship to  pledge  the  same. 

He  further  avers  that  since  the  execution  of  said  notes  they  were 
discounted,  and  the  proceeds  thereof  placed  to  the  credit  of  Stuart 
on  account  on  the  partnership  books,  and  that,  since  that  time, 
various  transactions  have  taken  place  pro  et  con,  consisting  of 
credits  to  and  charges  against  Stuart,  and  that,  as  matters  now 
stand,  his  net  indebtedness  aggregates  the  sum  of  $5763.55,  with  6 
percent,  interest  thereon  from  June  30,  1892,  which  amount  may  be 
diminished  or  increased  on  final  liquidation  of  said  partnership;  and 
the  right  is  reserved  by  John  Klein  &  Co.  to  claim  any  such  addi- 
tional sum  as  may  be  found  due  on  final  settlement. 

He  further  represents  that  the  plaintiils  have  no  rights  or  claims. 
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except  as  standing  in  place  of,  and  as  representing  the  deceased,  and 
that  said  credits  on  the  books  of  the  partnership  in  favor  of  Stuart, 
as  well  as  the  loan  from  Sutcliffe  to  said  partnership,  were  lawfully 
made  on  the  faith  of  the  pledge  of  said  policy  of  insurance,  and  that 
its  pledge  and  assignment  were  made  for  a  good  and  valuable  consid- 
eration, and  in  perfect  good  faith ;  and  that  the  deceased  had  the  full 
benefit  of  the  sums  of  money  that  were  advanced  by  Klein  &  Oo.  to 
him,  and  by  Sutcliffe  to  Klein  &  Co.,  and  neither  the  deceased  nor 
his  heirs,  or  legal  representatives,  could  legally  demand  the  restitu- 
tion of  said  policy,  or  of  its  avails,  without  first  paying  or  restoring 
the  amounts  thus  received — for  all  of  which  Stuart  was  responsible, 
personally,  and  as  a  member  of  the  firm. 

His  prayer  is  that  the  demands  of  Klein  &  Co.  and  Sutcliffe  be 
recognized  and  enforced. 

The  answer  of  Sutcliffe  is  that  on  the  13th  of  March,  1890,  he 
loaned  John  Klein  &  Co.,  through  William  Stuart,  a  member  of  that 
partnership,  the  sum  of  $5000,  for  which  it  gave  its  promissory  note, 
payable  to  his  order  one  year  after  date ;  and  that  in  order  to  secure 
payment  of  same,  said  partnership  pledged  to  him,  as  collateral 
security,  the  policy  of  life  insurance  above  mentioned — said  note 
being  from  time  to  time  renewed  upon  payment  of  interest. 

That  the  said  note  is  still  unpaid,  and  that  he  is  entitled  to  retain 
eaid  policy  or  its  proceeds  now  in  the  possession  of  the  court,  in 
their  entirety,  and  apply  the  same  to  the  satisfaction  of  said  indebt- 
edness, capital  and  interest — ^specially  denying  the  plaintiffs'  legal 
right  to  a  sequestration,  and  praying  for  its  dissolution. 

In  a  supplemental  petition  plaintiffs  alleged  that  for  many  years 
antecedent  to  his  death,  William  Stuart  was  in  very  bad  health,  par- 
tially blind,  and  unable  to  transact  business ;  and  that,  by  reason  of 
his  physical  infirmities,  Klein  obtained  undue  influence  and  control 
over  him,  and  thas  obtained  from  him  the  pledge  and  assignment  of 
said  policy  of  insurance  through  imposition  and  false  pretences,  from 
the  effect  of  which  petitioners,  as  his  legal  representatives  are  enti- 
tled to  be  relieved,  and  to  have  said  pledge  and  assignment  set  aside 
and  revoked,  and  the  policy  and  its  avails  restored  to  their  pos- 
session and  control. 

To  this  petition  the  defendant  Klein  pleads  a  general  and  special 
denial. 

Upon  the  issues  thus  formulated  a  general  judgment  was  rendered 
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in  favor  of  the  defendantB  which  is  coached  in  the  following  terms,, 
to -wit: 

''  It  is  ordered,  adjadged  and  decreed  that  there  be  judgment  in 
favor  of  the  defendants  and  against  the  plaintiffs,  rejecting  their  de* 
mand  and  dissolving,  setting  aside  and  quashing  the  writ  of  seques* 
tration  issued  herein,  at  the  costs  of  the  plaintiffs;  and,  inasmuch  a» 
during  the  pendency  of  these  proceeding^,  the  policy  of  insurance 
issued  by  the  Mutual  Life  Insurance  Company  of  New  York,  on  the 
life  of  William  Stuart,  sequestered  herein,  has  become  due  and  pay- 
able, and  the  amount  due  thereunder,  say  the  sum  of  $9215,  has  been 
paid  over  to  the  civil  sheriff,  and  as  said  sum  is  in  excess  of  th& 
claims  and  debts  set  up  as  being  secured  by  pledge  and  assignment 
of  said  policy,  it  is  further  ordered,  adjudged  and  decreed  that  the 
pledge  and  assignment  made  to  and  in  favor  of  the  defendant,  W. 
W.  Suicliffe,  be  recognized  and  enforced,  and  accordingly  that  out 
of  said  sum  in  the  hands  of  the  sheriff  the  said  defendant,  Sutcliffe,. 
be  paid  the  sum  of  $5000,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  September  16,  1891,  until  paid,  by  priority  and  prefer- 
ence over  all  parties  whatsoever;  that  the  sheriff  retaiu  in  his  hands 
a  sum  which,  when  added  to  the  amount  to  be  paid  said  Sutcliffe  aa 
above  provided,  will  make  the  total  sum  of  $5763.55,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum  from  June  30,  1892,  up 
to  the  date  upon  which  payment  shall  be  made  to  said  Sutcliffe  aa 
above  provided ;  that  said  sum  be  so  retained  until  the  liquidation 
and  settlement  of  the  business  and  affairs  of  the  partnerships  of  John 
Klein  &  Co.  shall  be  effected,  or  until  the  appointment  of  a  liqui- 
dator of  said  partnerships,  and  until  the  further  order  of  this  court ', 
that  the  balance  of  the  amount  in  the  hands  of  the  sheriff  be  paid 
over  to  the  plaintiffs,  William  H.  Stuart,  Charles  D.  Stuart  and  Frank 
P.  Stuart,  executors  of  the  late  William  Stuart;  that,  as  to  the  claims 
of  John  Klein  and  Mrs.  Sarah  L.  Shotwell,  as  members  of  the  part- 
nership of  John  Klein  &  Co.,  for  and  on  behalf  of  said  partnership 
against  the  plaintiffs  and  the  succession  of  William  Stuart,  and  as  to 
the  alleged  transfer,  assignment  and  pledge  by  William  Stuart  of  the 
policy  of  insurance  sequestered  herein  to  said  John  Klein  &  Co.  to 
secure  said  claims,  the  rights  of  all  parties  be  reserved,  to  be  deter- 
mined and  settled  on  the  final  liquidation  of  said  partnership ;  that 
the  right  of  the  plaintiffs  and  the  succession  of  William  Stuart  be 
reserved  to  claim  and  receive,  on  the  final  settlement  of  the  business 


NEW  ORLEANS,  FEBRUARY,  1894.  245 


Stuart  et  als.  vs.  Sotclifle  et  als. 


and  affairs  of  said  partnerships  of  John  Klein  &  Co.,  full  and  proper 
credit  for  the  amount  to  be  paid  to  the  defendant,  W.  W.  Satcliffe, 
under  this  judgment ;  or  such  part  thereof  as  should  be  properly  so 
•credited ;  that  the  Mutual  Life  Insurance  Company  of  New  York  be 
released  and  discharged  from  any  and  all  further  liabUity  under  said 
policy  of  insurance;  and  that  the  plaintiffs  pay  all  costs  of  these  pro- 
ceedings." 

It  is  from  this  judgment  that  the  plaintiffs  have  appealed ;  and,  in 
this  court,  the  defendants  have  respectively  made  answers  to  the 
appeal,  which,  in  effect,  request  such  amendments  as  will  conform 
the  decree  of  this  court  to  the  demands  of  their  original  answers. 

The  foregoing  synopsis  of  the  pleadings  and  issues  of  the  case  re- 
solves the  controversy  into  the  following  propositions,  viz. : 

1.  That  the  policy  of  insurance  by  its  terms,  as  well  as  by 
operation  of  law,  is  payable  to  the  heirs  and  legatees  of  William 
Stuart,  and  as  such,  same  is  an  asset  of  his  succession,  and  no  assign 
ment  or  transfer,  whether  made  by  said  Stuart  during  his  life,  or  any 
other  person,  is  valid,  because  same  is  in  contravention  of  the  pro- 
hibitory terms  of  Article  2454  of  the  Civil  Code. 

2.  That  the  pretended  assignments  under] which  Klein  and  Sutcliffe 
claim,  were  made  without  consideration,  and  in  violation  of  the 
rights  of  the  forced  heirs, 

3.  That  by  reason  of  the  physical  infirmities  and  partial  blindness 
of  the  deceased,  John  Klein  obtained  over  him  an  influence  and  con- 
trol which  he  could  not  have  obtained  had  the  deceased  been  in 
good  health  and  in  the  possession  of  his  eyesight;  and  that  the 
assignment  was  procured  by  said  Klein  from  Stuart  by  imposition 
and  under  false  pretences. 

I. 

Referring  to  the  policy,  we  discover  that  it  contains  the  following 
stipulation,  to -wit: 

^*And  the  company  do  hereby  promise  and  agree  to  and  with  the 
said  assured,  his  executors,  administrators  and  assigns,  well  and 
truly  to  pay,  or  cause  to  be  paid,  the  said  sum  insured  to  the  said 
a89uredj  his  executors  and  administrators ^  or  assigns^  within  sixty  days 
after  due  notice,"  etc. ;  while  the  claim  of  the  plaintiffs  is  that,  *<  by 
its  terms  and  by  operation  of  law,  it  is  payable  to  the  heirs  and 
legatees  of  the  deceased,"  whom  they  personate;  and  <*  said  policy 
being  an  asset  of  the  succession  of  William  Stuart,  the  assignment 
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thereof  was  in  contravention  of  the  prohibitory  terms  of  Article  2454 
of  the  Civil  Code." 

Plaintiffs  do  not  make  claim  as  beneficiaries  of  said  policy,  bat  as 
the  executors  and  heirs  of  deceased;  hence,  for  all  purposes  of 
this  case,  the  plaintiffs  occupy  exactly  the  same  situation  as  that 
occupied  by  the  deceased,  and  can  invoke  no  other  cause  of  nullity 
than  such  as  he  could  have  urged  while  living.  And  it  is  evident 
that  Stuart  had  no  succession  in  the  ordinary  acceptation  of  the 
term  while  living,  and  his  heirs  had  no  inheritance. 

The  denunciation  of  Article  2454  of  the  Code  is  directed  against 
the  sale  of  the  succession  of  a  living  person,  which  it  declares  not  to 
be  the  subject  of  sale ;  evidently  because  such  a  sale  would,  in  the 
very  nature  of  things,  be  prospective  and  uncertain ;  the  law  declar  - 
ing  that  ^'  succession  is  the  transmission  of  the  rights  and  obligations 
of  the  deceased  to  his  heirs."     R.  0.  0.  871,  et  seq. 

But  the  prohibition  contemplates  a  sale  of  an  entire  succession; 
or,  in  other  words,  the  sale  of  all  that  the  vendor  may  own  at  his, 
death.  It  does  not  purport  to  prohibit  the  sale  of  any  single, 
isolated  piece  of  property  that  an  individual  may  own,  such  as  a 
policy  of  life  insurance,  although  it  might  happen  to  be  all  the 
property  he  possessed  at  the  time;  and  the  case  would  not  be 
altered,  if  it  should  transpire  that  he  afterward  acquired  no  other 
property.  To  place  upon  the  article  the  construction  contended 
for  by  counsel  would  be  to  render  it  impossible  for  an  individual  to 
do  as  he  pleased  with  his  own. 

There  is  no  force  in  this  contention  and  it  was  properly  rejected  in 

the  court  below. 

II. 

In  so  far  as  the  consideration  of  the  pledges  and  assignments  of  the 
policy  of  insurance  from  Stuart  to  John  Klein  &  Co.,  and  from  the 
latter  to  Sutcliffe,  are  concerned,  the  proof  is  clear  and  uncontra- 
dicted to  the  effect  that  it  was  freely  and  voluntarily  done  on  the 
part  of  Stuart,  and  for  a  fair  and  adequate  value  received  in  one  in- 
stance, and  by  his  procurement  and  instrumentality  in  the  other. 

There  is  neither  proof  nor  plausible  suggestion  of  the  truth  of  the 
pharge,  that  the  pledge  and  assignment  of  the  policy  was  obtained  by 
Klein  by  means  of  undue  influence  or  under  false  representations. 

This  court  has  for  many  years  maintained  the  assignability  of  such 
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policies  of  insurance,  as  that  of  an  incorporeal  right.     Saccession  of 
Risley,  11  R.  298. 

The  Succession  of  Richardson,  14  An.  1,  involved  quite  a  similar 
question  to  the  one  raised  here — the  conrt  giving  effect  to  an  assign- 
ment made  by  the  deceased,  contemporaneously  with  its  issuance. 
Summers  vs.  United  States  Insurance  Company,  13  An.  504. 

But  in  the  case  of  Succession  of  Hearing,  26  An.  326,  the  ques- 
tion of  the  assignability  of  policies  of  insurance  was  expressly  an- 
nounced. In  that  case  it  is  stated  by  the  court  that  one  of  the 
policies  was  od  the  life  of  another  man,  that  was  transferred  by  the 
assured  to  Hearing  and  by  him  transferred  to  his  wife.  Of  this 
transaction  they  say : 

'^A  man  may  take  out  a  policy  of  insurance  on  his  life  in  the  name 
of  any  one ;  or  having  taken  it  out  in  his  own  name  he  may,  with  the 
consent  of  the  assurers,  transfer  it  to  whom  he  pleases." 

We  are  in  accord  with  that  opinion,  and  it  is  decisive  of  the  pres- 
ent controversy.  Bat  the  doctrine  therein  announced  is,  in  this  re- 
spect, clearly  contradistinguished  from  the  principle  announced  as 
that  applicable  to  a  policy  issued  in  favor  of  a  wife  or  child  as  bene- 
ficiary; for  on  that  question  the  conrt  is  clear  and  explicit.  ''A 
husband,"  say  the  conrt,  '<  has  the  right,  we  think,  to  insure  his  life 
in  the  interest  of  his  wife  and  child  as  well  as  in  the  interest  of  his 
creditor,  and  his  obligation  to  provide  for  them  io  case  of  his  death 
is  certainly  well  recognized.  If  the  policy  issues  to  the  wife,  or  is 
properly  transferred  to  her,  the  amount  stipulated  therein  belongs 
to  her  when  the  event  insured  against  happens,  and  she  can  not  be 
forced  to  inventory  it  as  a  part  of  her  husband's  estate.  The  object 
he  bad  in  view  would  be  defeated  if  a  contrary  doctrine  prevailed." 

To  the  same  effect  is  Saccession  of  Boffinschen,  29  An.  711. 

The  whole  question  underwent  a  thorough  and  careful  examina- 
tion in  the  recent  case  of  Putnam  vs.  Insurance  Company,  42  An. 
739,  and  in  which  we  said,  on  reason  and  authority,  that — 

"As  to  her  [the  wife]  the  company's  contract  was  complete  in 
its  incipiency,  and  never  changed  thereafter  with  her  consent.  In 
law  this  policy  inured  to  her  separate  paraphernal  benefit,  though 
not  separate  in  property  from  her  husband,  the  insured,  and  its 
character  of  paraphernal  property  could  not  be  changed  to  that  of 
separate  property  of  the  husband  or  that  of  the  community,  without 
her  consent,  lawfully  obtained.     As  such  it  could  not  be  placed  as 
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security  for  thehnsband's  debts.  To  this  effect  are  many  anthorities." 
Saccession  of  Kuglen,  28  An.  455;  Pilcher  vs.  New  York  Life  In- 
surance Company,  88  An.  322. 

The  foregoing  authorities  make  it  quite  clear  that  Stuart  had  the 
right  to  pledge  or  assign  the  policy  in  controversy,  and  the  evidence 
makes  it  equally  clear  that  he  did  pledge  and  assign  it  to  the  firm  or 
partnership  of  John  Klein  &  Co. ,  and  that  said  firm  did  subsequently 
pledge  and  assign  it  to  Sutcliffe.  Consequently  the  rights  of  the 
forced  heirs  of  Stuart  are  not  affected  thereby  and  they  are  without 
interest  to  complain. 

III. 

With  regard  to  the  charge  that  on  account  of  Stuart's  physical  in- 
firmities and  partial  blindness,  Klein  obtained  undue  infiuence  over 
him  and  thus  procured  his  assent  to  the  pledge  and  assignment  by 
means  of  imposition  and  false  pretences,  there  is  no  proof  whatever. 
Klein,  as  witness,  denies  it  in  toto.  As  Stuart  was  aged  and  infirm 
this. was  doubtless  a  stroke  in  the  dark,  predicated  on  mere  conjecture. 

Our  examination  of  the  law  and  evidence  has  thoroughly  satisfied 
us  of  the  correctness  of  the  judgment. 

Judgment  affirmed. 
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There  la  no  restriction  as  to  the  number  of  trains,  regular  or  special,  which  a  rail- 
road company  may  run  over  its  lines,  nor  is  there  any  law  in  this  State,  except 
in  cities,  to  regulate  their  rate  of  speed. 

Id  the  absence  of  statutory  regulations  common  prudence  will  regulate  the  rate  of 
speed  in  passing  stations  and  crossings,  and  the  degree  of  negligence  will  be 
determined  by  the  facts  In  each  case. 

Where  parties,  from  motivers  of  business  or  pleasure,  cross  a  track,  before  going 
on  it,  they  are  required  to  exercise  caution,  care  and  prudence;  to  look  and 
listen  for  an  approaching  train.  If  they  do  this  it  is  not  negligence  to  go  on  the 
track  when  no  train  is  seen  or  heard  approaching. 

Wliereaparty  goes  on  a  railroad  track  for  the  purpose  of  using  it  as  a  highway, 
he,  to  a  certain  extent,  assumes  all  risks ;  it  would  require  yery  gross  negligence, 
amounting  to  malice,  to  make  the  railroad  company  liable  to  him;  and  this 
rule  applies  with  greater  reason  when  the  injured  party  has  a  safer  mode 
of  travel  by  a  public  highway. 
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Greater  care»  caution  and  prudence  are  required  of  a  deaf  mute  who  goes  on 
a  railroad  track  than  one  in  the  full  possession  of  all  his  senses.  If  he 
uses  the  raised  bed  as  a  highway,  placing  himself  in  a  situation  where  hearing 
is  one  of  the  essentials  of  safety.  It  is  negligence  on  his  part. 

APPEAL  from  the  Twenty- first  District  Oourt,  Parish  of  St.  John 
the  Baptist.     Rost,  J. 

Morris  Marks,  H,  N.  Gautier  and  J.  L.  Oaudet  Attorneys  for  Plain- 
tiff and  Appellee : 

1.  The  removal  of  this  case  to  the  United  States  Court  was  properly  refused  by 
the  lower  court,  the  statute  and  Constitution  of  this  State  specially  Testing 
State  courts  with  Jurisdiction  in  such  cases.  Act  39, 1877,  Sec.  8 ;  Constitution  of 
1879,  Art.  246. 

2.  The  fact  that  plaintllf  s  son  was  a  deaf  mute  can  not  militate  against  him,  be* 
cause  the  gross  negligenco  and  carelessness  of  defendants  were  the  immediate 
and  direct  cause  of  his  death. 

3.  Had  the  proper  signals  of  the  approach  of  the  train  to  the  crossing  or  station 
by  the  engineer  been  given,  the  other  persons  who  were  near  would  have  heard 
the  same. 

4.  Railroad  companies  are  required  to  use  cautionary  signals  on  the  approach  of 
their  train  to  a  crossing  or  station,  and  failure  to  do  so  Is  negligence  on  their 
part. 


Howe  <fir  Prentiss  and  L.  De  Poorter  Attorneys  for  Defendant  and 
Appellee : 

1.  The  court  below  erred  in  refusing  to  remove  the  case  to  the  United  States  Cir- 
cuit Court;  in  proceeding  after  due  proceedings  taken  for  removal  and  after 
refusal  of  Federal  court  to  remand.    115  U.  S.  10;  26  Fed.  Rep.  61S. 

2.  In  order  to  recover  damages  In  an  action  against  a  railroad  company  for  per- 
sonal Injuries,  the  burden  of  proof  is  upon  plaintiff  to  show  that  the  accident 
complained  of  was  caused  by  the  negligence  of  the  employes  of  the  company, 
and  also  that  the  party  injured  did  not,  by  his  neglect,  contribute  to  the  same^ 
40  An.  792, 802. 

S.  It  is  the  duty  of  a  person  approaching  a  railroad  track  to  use  his  senses  and  to 
look  and  listen  before  attempting  to  cross.  31  An.  490;  40  An.  800;  39  An.  797; 
Wood's  Railroad  Law,  Vol.  2,  pp.  1312, 1313. 

4.  In  this  case,  Louis  Scheznaydre  being  deaf,  it  was  his  duty  to  look  and  use 
greater  precaution  In  approaching  the  railway  track.  The  fact  of  his  being 
deaf  was  no  excuse  and  did  not  call  for  greater  care  on  the  part  of  the  em- 
ployes of  defendant.  Beach  Cont.  Neg.,  p.  266,  Sec.  197;  p.  609,  Sec  396;  8 Ohio 
Bt.  670;  84  Penn.  St.  226;  38  N.  J.  Law,  147;  18  N.  Y.  422 ;  10  Allen,  532;  19  111.  606;  74 
in.  899;  64  Penn.  St.  396;  115  Mass.  190. 

&  An  engineer  is  not  bound  to  check  the  speed  of  his  train  on  seeing  a  man  walk- 
ing on  the  track  at  a  considerable  distance  ahead  of  his  train;  and  he  has  a 
right  to  presume  that  the  man  is 'possessed  of  his  right  senses,  and  will  act 
upon  the  principles  of  common  sense,  and  the  motive  of  self-preservation 
common  to  mankind  In  general,  and  that  he  will,  therefore,  get  out  of  the  way. 
Beach  Cont.  Meg.,  pp.  606  and  607,  9ec.  894. 
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3.  Railroad  companies  baye  a  right  to  ran  trains  at  all  times;  a  trayeler  is  not  ex- 
empted from  care  and  yigilance  because  the  trains  are  irregular,  or  because 
extra  trains  are  run ;  he  Is  bound  to  know  that  these  trains  may  be  delayed,  or 
that  the  company  has  a  right  to  run  special  or  extra  trains.  Wood's  Railway 
Law,  Sec.  323,  pp.  1304. 1.S06  and  1327;  75  N.  T.  273;  Brown  Case,  42  An.  354. 

L  It  is  contributory  negligence  on  the  part  of  a  deaf  mute  to  enter  upon  and 
trayel  on  a  railroad  track  and  fail  to  use  his  sense  of  sight  to  detect  whether  a 
train  is  in  sight  or  not.    Loicher  vs.  R.  R.,  28  An.  320. 

i.    Speed  is  not  negligence p^r  ge.    Houston  vs.Y.  S.  ft  P.  Ry.  Co.,  39  An.  796. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  sued  the  defendant  company  for 
$28,800  damages  for  the  death  of  his  son,  who  was  killed  on  the 
track  of  said  company  by  one  of  its  trains  on  the  15th  December, 
1890.  The  case  was  put  at  issue  by  a  general  denial.  There  was 
judgment  for  plaintiff  for  $20,000,  and  the  defendant  appealed. 

In  this  case  the  facts  are  few,  and  the  law  well  settled  applicable 
to  the  same. 

The  plaintiff's  son  was  a  deaf  mute  and  was  walking  on  the  rail- 
road track,  his  back  toward  an  approaching  train,  which  was  a 
special  train,  running  at  a  high  rate  of  speed.  The  engineer  of  the 
train  gave  the  usual  signal  for  the  crossing,  about  one-half  mile 
above  Duke  Station,  near  which  the  plaintiff's  son  was  killed. 

When  about  a  quarter  of  a  mile  from  Duke  Station  another  signal 
of  four  whistles  was  sounded.  These  signals  could  be  heard  two 
miles  on  a  Etill  day.  The  day  was  clear  and  bright.  When  the  last 
crossing  signal  was  sounded,  the  engineer  saw  a  man  talking  on  the 
track.  This  man  was  the  deceased  son  of  plaintiff.  The  engineer 
did  not  know  of  his  infirmity.  The  man  paid  no  attention  to  the 
signal,  and  when  within  one  hundred  yards  the  engineer  blew  the 
danger  signal  rapidly,  **very  vicious  and  quick  for  a  number  of  times." 
When  within  thirty  or  forty  feet  of  the  man,  the  engineer  reversed 
the  engine  and  applied  the  air  brakes.  But  this  last  effort  to  avert 
the  accident  was  too  late  and  the  deceased  was  run  over. 

The  plaintiff's  contention  from  these  facts  is  that  the  company  was 
guilty  of  negligence  in  running  a  special  train  at  a  furious  speed ; 
that  proper  signals^had  not  been  given  before  reaching  Duke's  Sta- 
tion, and  that  he  failed  to  give  notice  to  the  deceased  son  of  plaintiff 
of  the  proximity  of  the  train. 

The  defendant  company  has  the  exclusive  use  and  control  of  its 
tracks  and  road-bed,  and  it  is  within  its  discretion  to  run  on  said 
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tracks  as  many  trains,  regular  or  special,  as  its  interests  demand. 
There  is  no  law  regalating  the  speed  of  trains  except  in  cities,  whose 
crowded  thoroughfares  render  this  necessary.  In  the  country,  pass- 
ing places  where  it  is  known  that  persons  are  in  the  habit  of  cross- 
ing the  track  in  necessarily  going  from  one  place  to  another  greater 
caution  is  required  of  a  railroad  company  in  running  its  trains  than 
in  unfrequented  and  scantily  populated  sections.  In  the  absence  of 
statutory  regulations,  common  prudence  requires  this.  It  is  a  neces- 
sity in  many  places,  in  fact,  along  the  entire  road,  for  it  to  be  crossed 
at  certain  points  by  persons  whose  business  or  pleasure  takes  them 
across  it.  In  these  instances  the  party  attempting  to  cross  the  road, 
before  going  on  the  tracks,  has  to  exercise  prudence  and  care,  and 
to  look  and  listen  for  an  approaching  train.  If  he  does  this,  it  is  not 
negligence  on  his  part  to  go  on  the  track  when  no  train  is  seen 
approaching.  But  where  the  party  goes  on  the  track  for  the  purpose 
of  using  it  as  a  highway,  he,  to  a  certain  extent,  assumes  all  risks, 
and  it  would  require  very  gross  negligence,  amounting  to  malice,  to 
make  the  railroad  company  liable  for  an  injury  to  him.  And  this 
rule  is  particularly  applicable  when  the  deceased  or  party  injured 
has  a  safer  mode  of  travel  by  a  public  highway,  as  in  the  instant  case. 

The  deceased  was  a  deaf  mute.  Greater  care,  caution  and  prudence 
were  required  from  him  than  from  one  in  full  possession  of  all  his 
senses.  Knowing  his  infirmity,  his  use  of  the  road  as  a  highway, 
upon  which  trains  at  any  time  must  pass,  was  in  itself  negligence. 

The  defendant  company  exercised  all  due  diligence  in  running  the 
train  which  killed  the  deceased.  The  usual  and  customary  signals 
were  given  at  the  crossing,  within  the  hearing  of  ope  not  afflicted 
with  deafness,  and  on  the  approach  of  the  train  to  deceased  he  was 
given  ample  time,  by  signals,  to  get  ofP  the  track.  It  was  his  un- 
fortunate infirmity  which  caused  the  accident,  and  he  was  to  blame 
for  placing  himself  in  a  situation  where  hearing  was  one  of  the 
essentials  of  his  safety. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  that  there  be  judgment  for  the  defendant  and  plaintifP's  sui 
dismissed,  with  all  costs. 
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48  Wii  No.  11,241. 

49  173»; 

Succession  of  Myra  Olabk  Qaines. 

Tbe  power  of  courts  to  order  the  remission  of  funds  belonging  to  a  foreign  suc- 
cession to  the  representatives  of  the  succession  authorized  to  receive  them, 
by  the  court?  of  the  domlcll  of  the  deceased,  we  consider  undoubted.  Its  ex- 
ercise Is  necessarily  a  matter  of  discretion,  depending  on  the  circumstances  of 
each  case,  and  is  a  consequence  of  that  comity  which  prevails  between  nations 
in  amity  with  each  other. 

The  interests  of  commerce  and  civilization  require  that  this  comity  should  be 
carried  into  effect  by  our  tribunals. 

It  Is  done  In  England  and  In  other  States  of  the  Union,  in  analagous  and  similar 
cases;  and  whenever  the  rights  of  our  citizens  are  not  affected  by  the  act  to  be 
done,  it  Is  the  duty  of  this  court  to  act  on  a  principle  which  is  impressed  on  us 
equally  by  an  enlightened  policy  and  a  certainty  that  It  will  tend  to  the  great 
purposes  of  Justice. 

The  court  having  recognized  the  validity  of  the  Judgment  probating  the  will  of 
Myra  Clark  Gaines,  pronounced  In  New  York,  In  which  was  the  douiicll  of  the 
testator ; 

The  legatees  and  creditors  being  before  the  court  and  applying  to  be  paid  here ; 

The  assets  of  the  succession  are  ordered  to  be  distributed  here,  and  legacies, 
creditors  and  all  charges  are  ordered  paid  from  the  fundi  on  hand. 

The  case  Is  remanded  for  the  disposition  of  the  property,  and  for  the  passing 
upon  questions  at  Issue  In  accordance  with  views  expressed. 

APPEAL    from    the    Civil    District    Conrt,    Parish    of    Orleans. 
King^  J. 

Thomas  J.  Semmea  and  Rouse  dt  Orant  Attorneys  for  the  Heirs, 
Appellees: 

1.  The  transfer  of  assets  to  Now  York  is  a  matter  of  Judicial  discretion.  95  N.  Y. 
K.  59;  13  La.  296;  6  An.  151. 

2.  All  administrations  of  successions  In  Louisiana  are  principal,  not  ancillary,  so 
far  as  distribution  of  assets  is  concerned.    0.  C.  1220;  15  An.  406. 

3.  The  registry  of  a  foreign  will  does  not  entitle  the  foreign  executor  to  exercise 
authority  in  this  State.    Succession  of  Butler,  30  An.  890. 

4.  The  heirs  are  entitled  to  be  put  In  possession  here.  C.  C.  1671;  34  An.  26;  86 
An.  48. 


R.  De  Gray  and  Brown  &  Choate  Attorneys  for  Legatees,  Appel  - 

lants : 

1.  Personal  property  has  no  situs  but  that  of  the  owner;  and  Its  transmission  by 
contract,  inheritance  or  will  is  controlled  by  the  law  of  the  domlcll  of  tho 
owner.  Succession  of  Pack  wood,  9  R.  443;  Succession  of  McCandless,  8  An.  561 ; 
Peale  vs.  White,  7  An.  449;  Atkinson  vs.  Rogers,  14  An.  633;  Perin  vs.  McMioken, 
15  An.  155;  Thomas  vs.  Morrlsat,  76  Ga.  384;  2  Kent's  Com.  429;  4  Kent's  Com.  618; 
Wilkin  vs.  Bllett,  9  Wall.  740.    There  is  nothing  In  the  statutes  of  Louisiana  to 
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the  contrary.  Article  491,  C.  C,  has  no  reference  to  the  disposition  of  personal 
property  situated  in  Louisiana  and  owned  by  parties  domiciled  in  other  States- 
or  foreign  countries.  Perln  vs.  McMIcken,  16  An.,  p.  155;  Succession  of  McCand- 
less,  3  An.  581 ;  Succession  of  Franklin,  7  An.  895. 

The  proceedings  of  the  probate  of  a  will  in  any  State  is  a  judicial  proceeding 
under  Article  IV,  Sec.  1,  of  the  Constitution  of  the  United  States,  and  when 
duly  authenticated  under  act  of  Congress  of  the  26th  May,  1790— now  Sec.  905,  U. 
S.  Rev.  Stat.— is  entitled  to  full  faith  and  credit  in  every  other  State  to  which  it 
may  be  brought.  Succession  of  Thomas  £.  Bowles,  3  Rob.  'Si;  Johnson  vs.  Run* 
nels,  6  Mart.,  N.  S.,p.  622;  Balfour  vs.  Chew,  5  Mart.,  N.  S.,p.  519;  Bright  vs.  Whit 
8 Missouri,  426;  Robertson  vs.  Barton,  6  Monroe's  Ky.  Reports;  Halle  vs.  Hill, 
13  Missouri,  618;  Thomas  vs.  Morrisat,  76  Ga.  384;  Dalrymple  vs.  Gamble,  68  Md. 
523;  Green  vs.  Sarraiento,  3  Wash.  C.  C.  21;  and  is  to  have  the  same  force  and 
effect  in  the  State  to  which  it  may  be  brought,  even  though  such  judgment 
could  not  be  there  rendered,  as  it  has  in  the  State  whence  it  is  taken.  Hamp- 
ton vs.  McConnell,  3  Wheaton,  234;  Renaud  vs.  Abbott,  116  U.  S.  277;  Carpenter 
vs.  Strange,  141  U.  S.  87;  and  the  refusal  to  give  said  judicial  proceedings  such 
precise  force  and  effect  is  a  denial  of  a  right  secured  under  the  Constitution  and 
laws  of  the  United  States.  Christmas  vs.  Russell,  5  Wall.  290;  Green  vs.  Van- 
Buskirk,  6  Wall.  307,  and  7  Wall.  139;  Insurance  Co.  vs.  Harris,  97  U.  S.  331,  336; 
Crescent  City  Co.  vs.  Butchers'  Union,  120  U.  S.  141,  146,  147;  Carpenter  vs. 
Strange,  141  U.  S.  87;  Huntington  vs.  Attrlll,  146  U.  S.  657. 

Any  statute  or  law  or  decision  denying  this  effect  Is  uneonstitutional  and  void. 
Christmas  vs.  Russell,  5  Wall.  290. 

And  when  a  will  has  been  duly  proved  before  a  competent  judge  of  the  place 
where  it  was  received,  the  order  of  execution  in  Louisiana  should  be  granted 
without  any  other  form.  Civil  Code,  Art.  16S9;  Succession  of  Bowles,  3  Rob.  34. 
The  succession  at  the  place  of  domicil  of  the  deceased  Is  the  home  or  pri- 
mary succession,  and  that  at  the  place  where  property  may  be  situated  outside 
of  the  State  of  the  home  or  primary  succession  is  the  ancillary  succession. 
Story's  Conflict  of  Laws,  Sec.  513;  Stevens  vs.  Gaylord,  11  Mass.  262,  263;  Succes- 
sion of  Milton  Taylor,  28  An.  367,  372;  Borer  vs.  Chapman,  119  U,  S.  599. 
And  it  makes  no  difference  which  succession  was  opened  first.  Stevens  vs. 
Gaylord,  11  Mass.  262,  263. 

After  the  payment  of  creditors,  costs  and  charges  at  the  place  of  the  ancillary 
succession,  the  residuum  of  the  estaie  should  be  sent  to  the  place  of  the  primary 
or  home  succession  for  the  payment  of  costs  and  charges  there  Incurred,  debts 
there  due,  and  for  distribution  of  the  balanne  in  accordance  with  the  direc- 
tions of  the  will,  or  according  to  law.  Story's  Conflict  of  Laws,  Sec.  513;  Grave- 
Ion  vs.  Richards,  13  La.  i98,  299;  Mourain  vs.  Poydras.  6  An.  152;  Wilkins  vs.  Kl- 
lett,  9  Wall.  741 ;  Freeman  on  Judgments,  Sec.  605a. 


Farravy  Jonas  &  Kruttachnitt  Attorneys  for  New  York  Administra- 
tor, asking  judgment  transferring  residuum  of  assets  to  Probate  Courts 
Kings  county,  New  York,  Appellant : 

1.  After  a  Louisiana  court  has  administered  upon  the  estate  of  anon-resident 
dying  in  Louisiana,  after  it  has  satisfied  the  claims  of  home  creditors,  the 
whole  estate  will  be  transmitted  to  the  home  administrator  for  distribution  at 
the  domicil  of  the  deceased  and  under  the  order  of  the  courts  located  there. 
Mourain  vs.  Poydras,  6  An.  152;  Succession  of.  Milton  Taylor,  25  An.  446;  28  An 
367. 
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2.  The  action  of  the  heirs  for  the  residuum  of  a  succession,  after  It  has  been  ad- 
ministered upon  and  all  debts  and  charges  paid,  is  not  an  immovable  under 
Art.  471,  C.  C. 

3.  That  the  succession  itself  is  not  an  immovable  unless  composed  of  immova- 
bles. 

4.  That  the  action  brought  by  the  administrator  of  a  foreign  State  for  a  residuum, 
is  not  an  immovable. 


Tho8»  J,  Semmes  and  Rotise  &  Grant  Attorneys  for  Heirs  on  Applica- 
tion for  Rehearing  cite :  95  N.  Y.,  p.  55;  Harvey  vs.  Richards,  1 
Mason,  p.  414;  18  How.  100. 


R.  DeOray  and  Brown  &  Choaie  Attorneys  for  Legatees : 

When  all  parties  In  interest  are  before  tlie  court  and  admit  the  validity  of  the 
legacies,  there  is  no  longer  any  reason  for  their  trausmission;  there  is  every 
reason  for  their  payment  where  the  fund  is  and  when  parties  in  interest  are 
willing  to  receive  the  same,  and  no  creditor  or  other  person  is  to  bo  injured 
thereby. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  the  recovery,  by  the  New 
York  administrator  of  the  primary  succession  of  the  deceased  in  that 
State,  of  the  residuum  of  assets  of  the  ancillary  succession 
in  the  State  of  Louisiana,  from  the  administrator  appointed 
under  the  laws  thereof;  and  for  their  removal  to  the  probate  court 
of  Kings  county,  New  York,  for  the  purposes  of  administration  and 
distribution  under  and  in  pursuance  of  the  laws  of  that  State,  and  of 
the  provisions  of  the  will  of  the  deceased  therein  admitted  to  pro- 
bate. 

The  demand  of  the  New  York  administrator,  as  well  as 
that  of  certain  legatees  under  the  probated  will,  is  resisted  mainly 
on  two  grounds,  viz. : 

1.  That  the  allowance  of  such  an  application  is  within  the  discretion 
of  the  courts  of  this  State,  and  this  is  not  a  proper  case  for  its  exer- 
cise. 

2.  That  our  Civil  Code  requires  a  complete  administration,  within 
this  State,  of  the  successions  of  non-residents,  and  that  the  courts 
of  this  State  should  deal  with  them  as  if  they  were  domestic  estates. 

The  facts  necessary  to  be  stated  as  pertinent  to  the  issues  involved, 
and  in  order  to  a  clear  understanding  of  same,  are  as  follows,  viz. : 
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On  the  5th  of  January,  1885,  Mrs.  Qaines  made  her  will  in  the  city 
of  New  Orleans,  and  died  in  this  city  on  the  ninth  of  that  month ; 
though  she  was  at  that  time  a  citizen  and  resident  of  the  State  of 
New  YDrk,  and  temporarily  absent  therefrom. 

Soon  afterward  the  persons  named  in  said  will  as  joint  testamen- 
tary execntors  thereof  presented  same  to  the  Civil  District  Court  for 
the  parish  of  Orleans  (in  Louisiana)  for  probate,  but  its  probate 
was  refused  on  the  ground  that  it  was  informal  and  not  entitled  to 
probate  under  the  laws  of  Louisiana,  though  reserving  proponents' 
right  to  present  said  will  in  Washington,  D.  C,  the  supposed  resi- 
dence of  the  deceased  at  the  time  of  her  demise. 

On  appeal  to  this  court  of  another  branch  of  the  case,  the  judg- 
ment of  the  lower  court  was  affirmed  (38  An.  123) ,  the  proponents 
of  this  particular  will  having  acquiesced  in  the  judgment  rendered 
in  the  court  below. 

There  subsequently  arose  a  controversy  in  the  courts  of  this  State 
in  1889  between  one  of  the  Christmas  grandchildren  and  one  of  the 
Whitney  grandchildren,  over  the  administration  of  the  Louisiana 
succession  of  deceased,  and  it  was  decided  in  favor  of  the  latter, 
who  was  duly  qualified  (42  An.  699) — the  sole  asset  thereof  being  a 
judgment  against  the  city  of  New  Orleans  for  the  sum  of  $923,788. 

Contemporaneously  with  these  proceedings  in  Louisiana,  others 
were  inaugurated  in  the  Surrogate's  Court  of  Kings  county,  New 
York,  for  the  purpose  of  obtaining  therein  the  probate  of  the  afore- 
said will  of  Mrs.  Gaines,  and  which  resulted  in  a  judgment  of  the 
latter  court,  on  the  24th  of  June,  1891,  probating  it;  and  thereunder 
William  B.  Davenport,  of  New  York,  was  appointed  temporary  ad- 
ministrator of  decedent's  estate  in  pursuance  of  the  laws  of  that 
State. 

Subsequently  the  administrator  of  the  Louisiana  succession  of  de- 
ceased filed  an  account,  wherein  are  exhibited  sundry  large  amounts 
as  having  been  paid  and  disbursed,  and  certain  others  as  of  doubtful 
validity,  the  payment  whereof  ought  to  be  refused,  showing  a  large 
cash  surplus  to  his  credit  unexpended. 

The  recognized  legal  heirs  of  the  deceased  appeared  therein  and 
preferred  claim  to  this  surplus,  and  their  demands  are  resisted  by  five 
different  alleged  legatees  of  the  deceased  under  the  will  that  was 
probated  by  the  New  York  court — the  aggregate  of  whose  claims 
are  about  $55,000 — and  also  by  the  New  York  administrator. 
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These  various  parties  appeared ,  by  way  of  oppositions  to  the 
account,  and  the  demands  of  the  heirs  to  be  placed  in  possession, 
and  substantially  claimed  '^that  the  balance  of  the  funds  or  assets 
here  remaining,  after  the  payment  of  all  debts  here  proved,  should 
be  paid  over  to  said  Davenport,  temporary  administrator,  for  distri- 
bution by  the  surrogate's  court  aforesaid,"  coupling  with  their  de- 
mand the  prayer  that,  in  the  alternative  said  relief  should  be  refused, 
the  court  should  order  the  Louisiana  administrator  to  pay  same  out 
of  the  fnnds  in  his  hands. 

The  special  averments  of  Davenport's  opposition  are  to  the  effect 
that  there  are  large  legacies  that  were  created  by  said  will,  and  debts 
due,  and  others  contested,  which  must  necessarily  be  adjusted,  paid 
or  rejected  by  the  New  York  administrator,  after  same  have  been 
passed  npon  by  said  probate  court,  and  for  that  purpose  he  prayed 
*'  that  the  said  residue  of  the  estate  here  remaining,  after  the  pay- 
ment of  all  the  debts  here  established,  be  paid  over  to  him  for  ad- 
ministration in  Kings  county.  New  York." 

Its  further  averment  is  that,  under  the  laws  of  New  York,  he,  as 
temporary  admiuistrator,  has  all  the  powers  of  an-  administrator 
with  a  will  annexed,  or  dative  testamentary  executor  under  the  law  of 
Louisiana,  and  that  there  are  large  legacies  created  by  said  will,  and 
debts  due  by  persons  domiciled  in  the  State  of  New  York ;  and,  also, 
amounts  claimed  to  be  due  to  persons  there  domiciled,  which 
claims  and  debts  must  necessarily  be  adjusted  and  paid,  or  rejected 
by  the  administrator  under  the  will  of  the  deceased,  in  said  county 
of  Kings,  in  the  State  of  New  York. 

Its  further  averment  is  that  large  amounts  are  also  due  for  attor- 
ney's fees,  costs  and  disbursements  in  the  matter  of  the  probate  of 
said  will,  and  in  the  matter  of  the  defeat  of  another  so-called  will, 
commonly  known  as  the  Evans  will ;  and  that  all  of  said  claims 
should  be  passed  upon  by  the  said  court  of  probates  of  the  domicil 
of  said  deceased. 

It  is  further  alleged  therein,  that  the  administration  of  the  de- 
ceased's estate  in  Louisiana  has  been  purely  auxiliary,  and  for  the 
purpose  of  paying  debts  due  creditors  of  the  deceased  residing  in 
this  State,  or  those  who  had  obtained  judgments  in  the  courts  sitting 
in  Louisiana. 

After  these  recitals,  comes  the  opponents'  prayer  for  the  surrender 
and  delivery  to  him  of  the  surplus  of  funds  remaining  in  the  admin- 
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istrator's  hands,  after  all  demands  against  the  Louisiana  estate  have 
been  paid  and  fnlly  satisfied. 

The  foregoing  summary  of  established  facts,  and  the  truth  of 
opponents'  averments  of  fact,  are  conceded,  leaving  for  discussion 
and  decision  only  the  two  questions  of  law  heretofore  propounded. 

On  the  trial  all  of  said  oppositions  were  dismissed,  and  the  admin- 
istrator's demand  was  rejected;  the  judgment  reserving  the  rights 
of  the  legatees  to  make  claim  for  their  legacies  from  the  Louisiana 
administrator,  or  heirs,  in  case  the  court  should  order  the  registry 
and  execution  of  the  decedent's  will. 

In  a  different  proceeding  in  the  same  succession  in  Louisiana,  re- 
ported in  45  An.  1287,  the  lower  court  rejected  and  disallowed  the 
will  which  had  been  probated  in  New  York,  and  from  that  judgment 
an  appeal  was  prosecuted  to  this  court,  and  same  has  this  day 
been  decided,  and  the  -judgment  appealed  from  reversed. 

In  so  deciding,  the  purport  of  our  opinion  is,  that  the  probate  of 
said  will  in  New  York  is  recognized  <'  to  the  extent  necessary  to 
make  it  the  basis  of  claims  predicated  upon  it  as  such" — the  will  of 
deceased. 

It  is  further  to  the  effect  that  the  administrator  of  the  estate 
of  Mrs.  Gaines  in  Louisiana  is  ancillaryj  merely,  and  that  the 
administration  thereof  in  Kings  county.  New  York,  is  the  primary 
administration  of  her  estate;  same  having  been  inaugurated  at  the 
place  of  the  decedent's  domicil,  and  predicated  upon  her  will.  It 
further  held  that  these  recognized  and  established  facts  must  be 
given  effect  in  the  courts  of  Louisiana,  as  established  facts. 

It  necessarily  follows  from  that  judgment,  that  the  opponents  can 
not  make  claim  for  their  legacies,  either  from  the  Louisiana  admin- 
istrator or  heirs,  inasmuch  as  the  will  of  deceased  has  not  been 
ordered  to  be  registered  and  executed  here.  And,  just  here,  it  must 
be  observed  and  borne  in  mind,  that  this  controversy  contemplates 
no  further  act  of  administration  in  Louisiana,  but  on  the  contrary,  it 
proceeds  upon  the  opposite  hypothesis  that  the  ancillary  succession 
here  has  been  closed,  and  terminated  by  the  payment  of  all  the 
claims  proved,  or  provable  here,  only  contemplating  the  removal  of 
the  residue  of  assets  afterward. 

Hence,  the  question  arises  whether  opponents  have  made  out, 
under  the  law,  a  proper  case  for  a  transfer  of  the  residuum  of 
the  ancillary  succession  in  Louisiana  to  the  Probate  Court  in  Kings 
17 
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county,  New  York,  for  adminiBtration  there,  according  to  law  and 
the  proviBionB  of  the  will. 

This  qnestion  arose  and  was  decided  in  the  case  of  Qravillon  vs. 
Richards,  Executor,  18  La.  298,  in  which  Judge  Eustis,  as  the  organ 
of  the  court,  expressed  the  following  opinion : 

'*  The  power  of  courts  to  order  the  remission  0f  the  funds  belong- 
ing to  a  foreign  succession,  to  the  representatives  of  the  succession 
authorized  to  receive  them  by  the  courts  of  the  domicil  of  the 
deceased,  we  consider  undoubted.  Its  exercise  is  necessarily  a  mat- 
ter of  discretion,  depending  on  the  circumstances  of  each  case,  and 
is  a  consequence  of  that  comity  which  prevails  between  nations  in 
amity  with  each  other.  The  interests  of  commerce  and  civilization 
require  that  this  comity  should  be  carried  into  effect  by  our  tri- 
bunals. It  is  done  in  England  and  in  other  States  of  the  Union,  in 
analogous  and  similar  cases ;  and  whenever  the  rights  of  our  citizens 
are  not  affected  by  the  act  to  be  done,  we  shall  feel  ourselves  bound 
to  act  on  a  principle  which  is  impressed  upon  us  equally  by  an  en- 
lightened policy,  and  a  certainty  that  it  will  tend  to  the  great 
purposes  of  justice.         *        *        ♦ 

<<  We  therefore  determine  as  the  interests  of  no  one  will  be 
injured  thereby,  that  the  Court  of  Probates  ought  to  have  placed  the 
funds  of  the  estate  at  the  disposal  of  the  syndics  and  curator  of  the 
vacant  estate,  for  the  purpose  of  their  being  transmitted  to  the 
place  of  domicil  of  the  deceased  for  distribution." 

The  same  principle  was  recognized  and  reannounced  in  Mourain 
vs.  Poydras,  6  An.  151,  and  again  in  Succession  of  Taylor,  28  An.  867 
— ^and  we  are  aware  of  no  decision  of  this  court  to  the  contrary. 

The  cases  cited  by  counsel  for  the  Louisiana  administrator  and 
heirs — Heirs  of  Henderson  vs.  Rost,  15  An.  465,  and  Succession  of 
Butler,  80  An.  890,  are  dissimilar  to  this  case,  in  that  the  demands 
of  foreign  administrators  were  rejected,  on  the  ground  that  they 
exhibited  no  legal  title  to  interfere  with  existing  administrations 
under  the  local  law,  before  same  had  been  concluded  by  the  pay- 
ment of  debts  and  charges  against  the  ancillary  successions. 

Nor  are  the  provisions  of  Art.  1220  of  the  Civil  Code  opposed  to 
the  principle  we  have  quoted  from  the  cases  cited — the  evident  in- 
tention of  that  article  being  to  require  the  administration  of  the  suc- 
cessions of  persons  domiciled  out  of  the  State,  only  to  the  extent  of 
paying  debts  by  them.    The  legislative  act  of  1842  simply  requires  a 
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foreign  execator  to  furnish  bond  and  security  before  he  can  under-* 
take  the  administration  of  an  estate  in  Louisiana. 

On  this  question  the  New  York  jurisprudence  conforms  to  our 
own.  See  Despard  vs.  OhurchUl,  53  N.  Y.  192,  and  Parsons  vs. 
Lyman,  20  N.  Y.  108. 

The  Supreme  Oonrt  has  likewise  held  in  Wilkins  vs.  Elliott, 
Administrator,  9  Wall.,  740. 

In  the  brief  of  opponent's  counsel  the  following  pertinent  ques- 
tions are  propounded,  viz. : 

*'  If  the  power  of  the  foreigrn  executor  to  receive  the  assets  belong- 
ing to  an  estate,  and  which  are  beyond  the  territory  of  the  State  in 
which  he  is  appointed,  is  denied,  and  he  has  no  right  to  ask  the  ad- 
ministrator of  the  ancillary  estate  to  turn  the  reHduum  over  to  him, 
how,  we  ask,  is  the  residuum  ever  to  get  to  the  parent  or  primary 
administration  for  distribution?  If  the  foreign  executor  must  apply 
and  qualify  here,  and  become  an  officer  of  this  court,  how  is  he  to 
get  the  fund  in  this  court,  to  the  court  under  which  the  parent  suc- 
cession is  being  administered?  Must  he,  as  an  officer  of  this  court, 
settle  with  himself  as  an  officer  of  the  other  court?  And  if  yes, 
does  be  then  do  anything  more  than  he  is  asking  to  have  done  now, 
to- wit:  to  have  an  officer  of  this  court  turn  over  the  remaining 
residuum  to  the  officer  of  that  other  court?  If  his  right  to  receive  is 
only  (in  a  case  like  the  present,  where  under  the  law  of  New  York 
he  is  vested  with  title)  coextensive  with  the  territorial  limits  of  the 
State  of  his  appointment,  how  is  he,  when  made  an  officer  of  this 
court,  with  a  grant  of  power  which  can  only  be — on  the  same  theory, 
coextensive  with  the  limits  of  this  State — to  get  the  personal  prop- 
erty here  beyond  the  limits  of  this  State? 

*<  If  such  was  the  law,  the  personal  property  here  could  never  be 
gotten  beyond  the  limits  of  the  State  where  the  same  may  be  found, 
to  pay  the  debts  and  legacies  that  might  be  due  at  the  testator's 
domicil." 

In  our  opinion  these  questions  find  a  correct  answer  and  solution 
in  the  decisions  above  quoted ;  and,  on  the  authority  of  the  sound 
principles  of  jurisprudence  therein  formulated,  we  hold  that  the  New 
York  administrator  is  legally  and  rightfully  entitled  to  have  the 
residuum  of  the  assets  of  the  succession  of  the  deceased  remaining 
in  the  hands  of  the  Louisiana  administrator  after  all  debts  and 
charges  therein  have  been  fully  paid  and  discharged,  removed  into 
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Surrogate's  Court  of  Kings  county,  State  of  New  York,  there  to  be 
administered  and  distributed  according  to  law,  and  in  conformity  to 
the  will  of  the  deceased. 

We  further  hold  and  decide  that  the  oppositions  were  incorrectly 
overruled  and  dismissed,  and  that  same  should  be  reinstated  and 
sustained  to  the  extent  of  authorizing  the  transfer  of  the  residuum 
of  assets  to  the  surrogate's  court  in  Kings  county.  New  York — the 
rights  of  the  opposing;  legatees  to  there  assert  their  claims  being 
fully  reserved. 

We  further  hold  and  decide  that  the  demand  of  the  legal  heirs  to 
be  put  into  possession  of  said  residuum  of  assets  as  an  inheritance 
was  improperly  sustained  and  must  be  rejected  and  disallowed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed  in  the  following  particulars,  viz. : 

First — By  rejecting  and  disallowing  the  demandb  of  the  legal  heirs 
of  Mrs.  Gaines  to  be  placed  in  possession  of  the  residuum  of  the  assets 
of  her  ancillary  successor  after  debts  and  charges  have  been  paid. 

Second — So  as  to  reinstated  the  oppositions  of  the  legatees  and  of 
the  New  York  administrator ;  and  to  recognize  and  specially  reserve 
the  rights  of  said  legatees  to  present  their  demands  in  the  New  York 
court  conformably  to  law,  and  to  have  same  therein  judicially  deter- 
mined contradictorily  with  said  New  York  administrator. 

Third — So  as  to  sustain  the  demands  of  the  opponents,  requiring 
the  residuum  of  assets  in  the  hands  of  the  administrator  of  the  an- 
cillary succession  in  Louisiana  to  be  transferred  to  the  Surrogate's 
Oourt  of  Kings  county,  State  of  New  York. 

And  it  is  further  ordered  and  decreed  that  the  demands  of  the  legal 
heirs  to  be  placed  in  possession  of  the  residuum  of  the  succession  be 
rejected  and  disallowed ;  that  the  rights  of  the  opposing  legatees  be 
reserved  to  present  and  have  their  claims  determined  in  the  New 
York  court  without  prejudice ;  and  that  the  administrator  of  the  an- 
cillary succession  in  Louisiana  be  ordered  and  required  to  transmit, 
in  proper  form  of  law,  to  the  Surrogate's  Court,  Kings  county,  New 
York,  the  residuum  of  assets  remaining  in  his  hands  after  all  debts 
and  charges  against  said  ancillary  succession  have  been  paid  and  dis- 
charged. 

It  is  further  and  finally  ordered  and  decreed  that  in  the  foregoing 
particulars  the  account  of  the  administrator  be  amended,  and  in  all 
other  respects  approved ;  and  that  as  amended  the  judgment  appealed 
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from  be  affirmed,  costs  of  oppositions  and  appeal  to  be  taxed  against 
administrator  and  appellees. 

Mr.  Justice  Parlange  takes  no  part. 

On  thb  Matter  of  RsHBABma. 

Bbbaux,  J.  The  appellees  applied  for  a  rehearing  and  for  a  modi- 
fication of  the  decree,  so  as  to  allow  payment  here  to  the  legatees 
under  the  will. 

In  their  application  the  legatees  represent  that  all  the  legatees  are 
before  the  court. 

They  allege  that  the  records  do  not  disclose  that  Mrs.  Gaines  was  / 
indebted  in  New  York  and  that  there  is  no  legal  necessity  to  send  the 
legatees  to  that  city  to  get  their  money. 

That  no  creditor  from  New  York  has  asked  a  transfer  of  the  fnnds 
to  that  State,  and  thai  the  transfer  of  the  fands  is  a  matter  of  discre-  ' 
tion,  depending  npon  the  circumstances  of  each  case. 

This  court  having  decreed  that  the  domicil  of  Mrs.  Gaines  was  in 
New  York,  attention  is  directed  to  the  fact  that  though  the  decedent 
was  domiciled  in  New  York  and  the  administration  was  auxiliary 
only  in  this  State,  the  legatees,  distributees  and  creditors  may  re- 
cover amounts  due  them  out  of  the  assets  here. 

In  support  of  the  application  the  following  cases  are  cited :     In 
re  Hughes,  96  New  York,  p.  56;  Harvey  vs.  Richards,  1  Mason,  381. 
Speaking  for  the  court  Judge  Story,  regarding  the  lex  ret  aitm  in 
the  last  case,  says : 

"  Why  should  not  legatees  and  distributees  be  entitled  to  recover 
out  of  the  assets  here  as  well  as  creditors?  It  is  true  that  legatees 
claim  by  the  bounty  of  the  testator,  but  it  is  a  legal  right  as  fixed 
and  vested  as  the  right  of  a  creditor.  And  as  to  distributees  the  case 
is  still  stronger,  for  that  rests  not  on  the  bounty  of  the  intestate,  but 
on  the  law  of  the  land,  which  at  the  same  time  enables  the  creditor 
to  receive  his  debt  out  of  the  assets  and  the  next  of  kin  to  claim  the 
residue." 

Upon  the  authority  of  the  decision  from  which  we  have  just  quoted 
appellees  principally  relied  in  their  application  for  a  rehearing. 

The  appellants  also  filed  a  brief  on  the  application  for  a  rehearing, 
from  which  we  quote : 

"  The  validity  of  the  will  of  Mrs.  Gaines  being  fully  established, 
first  by  the  decision  of  the  Surrogate's  Court  of  Kings  county,  New 


262  SUPREME  COURT  OF  LOUISIANA. 

Succession  of  Gaines. 

York,  declaring  it  to  be  the  last  will  of  the  testatrix  and  a  valid  will 
of  real  and  personal  estate;  second,  by  the  recognition  thereof  aa 
such  last  will  by  decree  of  this  conrt,  in  No.  11,198,  and  third,  by 
the  admission  of  all  parties  in  interest,  now  before  the  court,  in  their 
application  for  the  modification  of  the  decree  herein,  the  titles  of  the 
legatees  to  the  respective  amounts  therein  named  is  beyond  dispute^ 
for  they  are  settled  by  both  the  judgment  of  the  court  and  the  ad- 
mission of  all  parties  in  interest. 

<^  This  being  the  case,  it  can  make  no  difference  where  the  lega- 
cies provided  for  in  the  will  are  paid,  whether  in  the  home  or  the 
ancillary  succession." 

The  court  ordered  that  the  parties  in  interest  be  heard  regarding 
the  modification  of  our  decree,  so  as  to  avoid  as  much  as  possible 
the  incurring  of  further  costs  and  expenses  at  the  home  succession, 
where  there  are  no  assets. 

At  this  hearing  all  the  parties  in  interest  were  present  and  con- 
sented to  a  modification  of  our  former  decree,  in  order  that  the 
respective  claims  represented  be  paid  here,  except  the  counsel  for 
the  administrator  of  the  home  succession  in  New  York,  who,  though 
not  a  party  to  the  agreement,  interposed  no  special  objection, 
but  asked,  if  modification  of  the  decree  as  applied  for  be  granted, 
that  the  rights  of  his  client,  the  temporary  administrator,  and  of  all 
creditors  who  might  recover  through  his  administration  of  the  home 
succession  in  New  York,  be  reserved;  that  the  validity  of  these 
claims  and  charges  may  be  established  before  the  court  contra- 
dictorily with  the  other  parties  in  interest  in  the  settlement  in  so 
far  as  relates  to  the  succession  funds  here. 

Under  the  circumstances  payment  can  be  ordered  by  the  court  of 
all  funds  in  this  State. 

A  final  settlement  may  be  made  of  the  succession  so  far  as  relates 
to  these  funds. 

The  consent  of  the  legatees  and  of  the  creditors  of  the  succession 
support  the  application  to  pay  the  funds  on  hand  to  the  legatees,  dis- 
tributees and  creditors. 

It  would  serve  no  useful  purpose  to  compel  the  interested  parties 
and  all  claimants  to  abandon  their  pleas  here  in  a  court  of  compe- 
tent jurisdiction  to  renew  them  in  another  tribunal. 

The  funds  being  within  the  court's  jurisdiction  may  be  paid  here, 
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and  included  in  the  settlement  of  the  ancillary  succession  in  this 
State. 

The  question  of  the  judicial  agency  through  which  the  settlement 
shall  now  be  made  arises. 

Shall  the  present  administrator  continue  in  the  discharge  of  his 
trust,  or  shall  an  executor  qualify  under  the  will?  It  devolves  upon 
us  to  determine. 

The  last  will  and  testament  of  Myra  Clark  Qaines  appoints  two 
executors. 

One  of  the  two  survives  and  is  a  resident  of  the  city  of  New  Or- 
leans. 

This  will  has  been  probated  and  recognition  has  been  given  by  this 
court  to  the  authority  of  a  judgment  pronounced  in  a  sister  State 
probating  the  will  and  ordering  the  execution  of  its  terms.  The 
judgment  having  been  rendered  by  the  court  having  jurisdiction  of 
the  domicil  of  the  testatrix,  a  validity  now  exists  not  previously 
recognized. 

It  follows  that  the  payments  should  be  made  by  the  executor 
named  by  the  testatrix  and  that  these  funds  should  be  under  his  ad- 
ministration. 

The  present  administrator  will  have  to  account  to  the  executor  ap- 
pointed under  the  will. 

It  was  stated  in  argument  for  a  rehearing  that  certain  payments 
had  been  made  by  the  administrator  here  in  certain  legacies,  and  It 
was  said  on  behalf  of  the  appellants  that  these  payments  should  be 
ignored,  and  that  the  assets  should  be  accounted  for  by  the  admin- 
istrator to  the  executor  without  reference  to  these  payments. 

That  issue  not  being  before  the  court  it  is  not  decided,  but  left  to 
be  first  passed  upon  by  the  court  of  the  first  instance. 

All  rights  are  reserved  to  the  administrator,  contradictorily  with 
the  executor  who  may  be  appointed,  to  prove  the  legality  and  cor- 
rectness of  these  payments  on  legacies  and  advances  to  the  heirs,  if 
any  have  been  made. 

It  is  therefore  ordered,  adjudged  and  decreed  that  this  case  be  re- 
manded to  the  court  a  qua  to  be  proceeded  with  in  accordance  with 
law  and  the  views  herein  expressed. 

That  the  legacies,  debts  and  charges  be  paid  here  and  complete 
settlement  made  with  legatees,  distributees  and  creditors  to  the  ex- 
tent of  the  funds  on  hand ;  that  a  final  accoxmting  be  given  and  final 
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account  filed  by  the  executor  of  his  administration  of  these  funds 
and  of  the  ancillary  succession  in  this  State. 

After  all  legal  claims  and  charges  on  the  part  of  legatees,  distribu- 
tees and  creditors  shall  have  been  paid  and  all  entitled  to  any  part 
of  these  funds  settled  with,  if  there  be  a  residuum  as  per  final  ac- 
count of  the  executor,  that  the  residuum  be  transferred  to  the  legal 
representative  of  the  estate  authorized  to  receive  it  in  the  Surrogate's 
Oourt  of  Kings  county,  New  York. 

That  upon  proper  application  an  executor  be  appointed  to  execute 
the  will  of  Myra  Olark  Gaines,  of  January  6,  1885,  probated  in  the 
Surrogate's  Oourt  of  Kings  county,  New  York,  on  24th  June,  1891 ; 
that  he  execute  the  will  after  having  qualified,  and  that  he  account 
as  herein  ordered. 

That  the  administrator  of  the  succession  in  this  State  shall  account 
to  the  executor  thus  appointed  for  all  amounts  received  by  him  and 
for  all  disbursements,  and  render  full  account  of  his  gestion. 

That  all  questions  of  the  validity  and  the  effect  of  payments  made 
by  the  administrator  are  left  to  be,  in  the  first  instance,  passed  upon 
by  the  court  of  original  jurisdiction,  with  all  needful  rights  to  protect 
their  respective  interests  reserved. 

That  all  the  rights  of  the  temporary  administrator,  appointed  by 
the  Surrogate's  Court  of  Kings  county,  New  York,  be  reserved  in 
order  that  he  may  recover  all  amounts  due  him  and  that  all  creditors 
with  valid  claims  be  paid  in  the  rank  due  and  to  the  extent  the  funds 
will  pay  them ;  this  includes  all  valid  claims  and  charges,  whether 
presented  through  the  temporary  administrator  or  independently  of 
his  trast,  all  to  be  proved  up  and  recovered  contradictorily  with  all 
parties  in  interest. 

Our  former  decree  is  set  aside  in  so  far  as  it  may  bts  necessary  to 
make  it  conform  to  our  decree  at  this  time.  That  portion  which 
reads:  <'  First,  by  rejecting  and  disallowing  the  demands  of  the  legal 
heirs  of  Mrs.  Gaines  to  be  placed  in  possession  of  the  residuum  of  the 
assets  of  her  ancillary  succession  after  debts  and  charges  have  been 
paid.  Second,  so  as  to  reinstate  the  opposition  of  the  legatees  and  of 
the  New  York  administrator,  and  to  recognize  and  specially  reserve 
the  rights  of  said  legatees  to  present  their  demands  in  the  New  York 
court,  conformably  to  the  law,  and  to  have  the  same  judicially  de- 
termined contradictorily  with  said  New  York  administrator." 

That  this  copied  portion  and  all  of  the  original  decree  is  only 
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changed,  amended  and  annulled  to  the  extent  and  in  those  respects 
necessary  to  make  it  conform  with  the  decree  now  rendered. 

This  amending  and  annulling  as  made  has  become  necessary  in 
order  to  carry  out  the  agreement  of  the  interested  parties. 

In  all  other  respects  than  that  before  provided  our  original  decision 
remains. 

The  case  having  been  argued  and  the  agreement  made  by  counsel, 
considered,  our  decree  is  changed  as  above  without  further  hearing. 
Without  the  necessity  of  a  rehearing  the  modification  is  made  and 
rehearing,  is  therefore,  refused. 


No.  11,368.  ^ 

Succession  of  Mrs.  Julie  Ooudbb.  ^^    ^^ 

The  SOD  and  heir.  Emile  Couder,  sued  to  annal  a  clause  of  the  testament  of  his 

mother,  Julie  Coader,  in  which  he  is  charged  with  being  a  debtor  to  her. 
In  the  answer  of  the  executor  of  the  mother's  will  (the  defendant  In  the  suit)  the 

consideration  of  the  indebtedness  is  alleged,  and  on  the  trial  the  consideration 

was  proved. 
The  plaintiff  Interposed  the  plea  of  prescription  as  a  bar  to  the  recovery  on  the 

claim  thus  proved. 
Debts  of  the  heirs,  like  donations  to  them  by  the  ancestor  from  whom  they 

inherit,  are  subject  to  collation,  and  prescription  is  not  a  bar  to  the  collation, 

as  running  at  any  time  prior  to  the  death  of  the  ancestor  from  whom  they 

inherit. 
Prescription  does  not  date  from  a  day  anterior  to  the  opening  of  the  succession, 

and  the  collation  is  due  and  ezii^ible.    The  plea  of  prescription  is  overruled 

and  the  heir  is  ordered  to  collate. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Bightor,  J. 

Henry  P,  Dart  Attorney   for   Heirs   of  Emile  Couder,  Plaintiffs 

and  Appellees : 

].    The  mother  of  three  children  bequeathed  her  entire  estate  to  two,  with  the  ex- 
ception of  the  following  bequest  to  the  third,  viz. : 

'*  I  give  and  bequeath  to  my  son  Emile  the  sum  of  $200,  in  addition  to  the  sum 
of  $2300,  which  he  owes  me." 

The  son  attacked  the  will,  contending  that  no  det^jb  ever  existed  between  him* 
self  and  his  mother;  that  this  is  a  disguised  attempt  to  disinherit  him,  or 
to  trespass  upon  the  legitime. 

The  legatees  and  executor  were  Joined  as  defendants.  The  former  made 
no  appearance,  but  the  executor  defended.  Upon  this  point  he  plead  that 
a  real  debt  had  existed,  ari^iing  out  of  the  son's  theft  and  embezzlement 
of  money  from  bis  mother  in  1866,  and  he  prayed  Judgment  therefor. 
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At  this  stage  the  son  died,  and  his  heirs  made  tbemselves  party,  and  In- 
terposed a  plea  of  prescription  of  one,  three,  Ave  and  ten  years. 
L  The  exception  was  maintained ;  it  is  well  founded  because  the  debt,  as  alleged, 
had  its  origin  in  a  wicked  and  malicious  tort,  committed  by  the  son,  and 
his  liability  springs  from  this  unlawful  act— {.  e.,  from  the  theft  of  $230');  and 
from  his  breach  of  trust  In  failing  to  account  for  the  other  sums  referred 
to.  In  its  origin,  it  is  an  offence,  and  as  such  is  prescribed  by  one  year.  (G.  G. 
8&36.)  William  ts.  Greiner.  20  An.  161;  Millspaugh  ys.  New  Orleans,  20  An.  323; 
Wood  YS.  Harlspe,  26  An.  511 ;  Gity  vs.  The  Bank,  81  An.  566;  Edwards  vs.  Turner, 
6  Robinson,  884 ;  Enoop  ys.  Blafler,  Sd  An.  27. 

But  if  not  an  offence,  and  if  contractual  In  its  origin,  it  is  prescribed  by 
ten  years.  Southern  Insurance  Go.  vs.  Pike,  32  An.  488;  Board  vs.  Trimble,  32 
An.  798;  MoKnIght  vs.  Calhoun,  36  An.  408;  G.  G.  3544. 

The  offence  Is  laid  in  1866,  the  parties  died  in  1892.  It  is  not  pretended  that  de- 
mand was  made  or  promise  given  during  that  period. 

The  damage  which  results  from  a  tortious  act  is  not  a  debt  in  the  eye  of  the  law; 
the  commission  of  the  offence  is  not  evidence  of  a  promise  to  repair  the  injury 
by  yielding  damages.    Foster  vs.  Dupre,  5  M.  16. 

A  claim  for  damages  ex  delicto  does  not  become  a  debt  until  established  by  a 
judgment. 

Defendant  invokes  the  rule,  "  Qucb  ttmporalia  sunt  cUl  <igendumt  sunt  perpetua  ad 
excepiendum.** 

This  is  unavailing,  because  the  rule  is  never  applied  to  assist  an  attack;  it  is- 
solely  a  means  of  defence.  It  is  an  exception  growing  out  of  the  original 
demand;  to  be  effectual  it  must  be  visceral.  Glrod  Case,  2  An.  547;  Boete  vs. 
Lane,  8  An.  145.  Thus,  a  vendor  sued  for  the  price  may  avail  himself  by  excep- 
tion  of  a  deficiency  in  the  quantity  of  the  thing,  though  the  action  quarUi 
minoria  be  prescribed,  or  I  may  plead  by  exception  the  nullity  of  the  contract, 
when  suit  is  brought  to  enforce  it,  although  the  action  of  nullity  be  prescribed. 
8  K.  8.  695,  Davenport  vs.  Fortier ;  1  N.  8  468,  Thompson  vs.  Milburn ;  4  N.  8.  600, 
Bushnell  vs.  Brown ;  12  Rob,  198,  Marshall  vs.  B.  R,;  12  An,  297,  Riddle  vs.  Krem- 
biehe;  12  An.  164,  Lafiton  vs.  Doiron;  13  An.  249,  Dickson  vs.  Bell;  14  An,  868,. 
Millaudon  Case;  23  An.  68. 

Reconventional  demands  are  not  exceptions  within  the  purview  of  the  rule.  2 
An.  547,  Girod  Case;  3  An.  145,  Boete  vs.  Laine. 

Here  the  alleged  debt  is  set  up  in  reconvention  to  destroy  a  right  of  inheri- 
tance. Our  demand  does  not  grow  out  of  the  debt;  it  Is  not  connected  with  It 
The  decedent  acquired  no  right  in  her  son's  property  by  reason  of  the  debt  he 
owed  her. 
.  The  debt  can  not  be  pleaded  in  compensation,  because  not  equally  liquidated 
and  demandable.  C.  C.  2209.  You  can  not  compensate  a  debt  in  m'oney 
against  a  demand  for  real  estate.  Girod  Case,  2  An.  547;  C.  G.  2208. 
You  can  not  plead  a  prescribed  debt  In  compensation  unless  both  debts  existed 
before  prescription  set  In.  This  is  the  test— /lo/  the  time  of  filing  the  plea,  bu;t  the 
time  when  the  debt  originated.  C.  C.  2208;  Millaudon  vs.  Lessc-ps,  17  An.  246;  Rld- 
dell  vs.  Gormley,  4  An.  140;  Grow  vs.  Watkins,  12  An.  845;  Dickson  vs.  Bell,  13 
An.  249. 

In  every  case  where  the  exception  qua  temporalia  has  been  permitted,  the 
defence  came  into  existence  with  the  obligation,  or  before  prescription  set  In. 
See  2  La.  385. 
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The  relation  of  debtor  and  creditor  wa§  not  created  by  iMrs.  Couder's  death ;  that 
event  merely  released  her  usufruct  on  the  community  property,  and  fixed  her 
son's  status  as  her  heir. 

•  No  question  of  collation  is  here  presented ;  that  Issue  Is  not  before  the  court, 
and  even  though  it  were  raised  In  the  pleading  (as  It  is  not),  the  ezecntor  can 
not  establish  collation— that  right  belongs  to  the  heirs.  Nevertheless,  there 
should  be  no  difference  in  the  application  of  the  rule,  as  in  principle  there  is 
no  difference. 

It  t't  settled  that  the  heir  can  not  plead  a  prescription  acquired  after  the  ances- 
tor's death,  but  the  right  to  demand  a  collation  of  a  debt  already  prescribed 
when  the  right  of  inheritance  arose  is  not  settled.  See  the  express  statement 
to  that  effect.  Succession  of  Skipwlth.  16  An.  207.  The  Cucullu  Case,  9  An.  96, 
does  not  touch  the  point;  there  the  heir  had  received  his  share  In  advance, 
and  covenanted  in  writing  to  return  it  by  coUaiion.  Prescription  was  not  in  the 
case. 
6.  This  will  is  also  attacked  because  It  disposes  of  two  specific  portions  of  real 
estate  in  favor  of  the  sisters,  to  the  exclusion  of  the  third  heir.  The  testatrix 
was  not  absolute  owner  of  this  real  property;  it  was  the  joint  property  of  her- 
self and  her  three  children,  inherited  by  the  latter  from  their  fatbei^-the  late 
head  of  thelcommunlty.  It  seems  clear  that  she  can  not  give  the  tpecific  prop- 
erty, but  only  her  interest  in  the  same,  and  the  action  was  properly  Instituted 

^  to  restrict  the  legacy  to  that  portion,  and  to  reduce  the  portion  as  given  to  the 
legitime. 

Even  were  it  true,  as  alleged  by  the  executor,  that  decedent,  who  was  a  widow 
In  community,  paid  a  mortgage  debt  due  by  the  community  upon  that 
property,  she  did  not  thereby  acquire  title  to  the  half  interest  of  her  deceased 
husband's  estate,  or  exhaust  the  son's  share  therein.  The  payment  is  a  matter 
of  settlement  and  adjustment  to  be  made  hereafter,  in  a  proper  action  between 
the  heirs. 


W,  E.  Murphy  Attorney  for  Testamentary  Executor,  Appellant: 

EVIDBNCE. 

1.  Positive  testimony  on  a  given  point  must  predominate  overnegative  testimony 
on  the  same  point.    Story  vs.  Insurance  Co.,  37  An.  254. 

2.  When  the  testimony  of  two  witnesses  is  contradictory,  the  one  swearing  affirm- 
atively and  giving  a  detail  of  circumstances  will  predominate.  Brlgham  vs. 
Bussey,  26  An.  676. 

S.  A  fact  testified  to  by  a  competent  witness  will  be  accepted  as  proved,  If  there 
be  no  evidence  to  Impeach  his  credibility.    Dolhonde  vs.  Lemaire,  32  An.  261. 

4.  The  evidence  (unlmpeached)  of  a  disinterested  witness  can  not  be  disregarded 
by  the  court.    Lusse  vs.  Hays,  22  An.  308;  Perez  vs.  Insurance  Co  ,  28  An.  682. 

hm  The  testimony  of  a  plaintiff  in  his  o  w^n  favor  against  a  succession  should  be  re- 
ceived with  the  greatest  caution.  It  is  in  Itself  of  the  weakest  character,  and 
unless  strongly  corroborated  should  be  disregarded.  Cutler  vs.  Succession  of 
Collins,  87  An.  96. 

FBX8CSIFTION. 

1*    Prescription  as  to  an  act  of  partition  is  thirty  years.    B.  C.  C,  Art.  1805. 

X     An  heir  will  not  be  relieved  from  the  obligation  of  collating  a  debt  due  by  him 

to  his  ancestor  on  the  ground  of  prescription.     Succession  of  Sklpwitb,  15 

An.  209. 
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3.  Tbe  debt  of  the  heir  to  his  ancestor,  although  prescribed,  should  be  collated. 
Succession  of  Bougere,  9  Ad.  96.  Even  a  discharge  under  the  bankrupt  law  has 
been  held  not  to  discharge  an  heir  from  the  obligation  of  collating.    9  An.  96. 

4.  A  prescribed  debt  can  be  pleaded  in  compensation.  The  plea  of  compensation 
has  a  retroactive  effect  to  the  time  plaintiff  and  defendant  became  indebted 
unto  each  other;  no  prescription  accrues  when  the  debts  existed  simultane- 
ously.   Millaudon  ys.  Liesseps,  17  An.  246. 

5.  We  may  use  as  a  shield  what  we  can  not  employ  as  a  weapon.  3  N.  8.  659;  4  N. 
S.  500;  12  An.  164 ;  14  An.  86S ;  23  An.  68. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  mother  of  three  children,  Mrs.  Pierre  Oouder, 
bequeathed  her  estate  to  two,  with  the  exception  of  the  following 
bequest  to  the  third,  viz. : 

'*  I  give  and  bequeath  to  my  son  Emile  the  sum  of  $200,  in  addi- 
tion to  the  sum  of  $2300  which  he  owes  me." 

The  will  is  dated  29th  of  May,  1890. 

The  testator  departed  this  life  on  the  17th  of  June,  1892. 

In  the  proceedings  before  the  court  the  son,  Emile,  attacked  the 
will,  on  the  ground  that  no  debt  was  ever  due  by  him  to  his  mother; 
that  the  will  is  an  attempt  to  disinherit  him ;  that  the  testatrix  be- 
•queathed  property  of  which  she  was  not  the  owner. 

The  plaintiff  prays  for  judgment  against  the  executor  and  the 
legatees,  annulling  and  setting  aside  the  last  will  of  said  Mrs.  Julie 
Couder,  and  annulling  the  probate  of  the  will .  And,  in  the  alternative, 
should  the  court  not  consider  him  entitled  to  that  relief,  he  prays 
that  the  legacies  be  reduced  conformably  to  the  law's  requirement. 

Tiie  executor  of  the  mother's  succession  and  the  legatees  are 
joined  as  defendants  in  the  suit. 

The  executor  defends,  and  he  pleads  an  indebtedness  arising,  he 
alleges,  out  of  the  son's  (Emile)  theft  and  embezzlement  of  money 
from  his  mother  in  1866,  amounting  to  $2525,  and  for  other  amounts, 
aggregating  altogether  $3974. 

The  plaintiff,  Emile  Couder,  died  shortly  after  the  suit  had  been 
instituted.  His  widow  and  heirs,  after  his  death,  joined  as  parties 
plaintiff  and  prosecute  in  their  names. 

The  court  a  qua  decreed  that  the  legacies  be  reduced  to  the  dis- 
posable portion,  and  that  the  donations  mortis  cavsa  be  subject  to 
adjustment  and  settlement  of  the  community  existing  between  the 
late  Pierre  Couder  and  the  testatrix ;  that  certain  property  described 
in  the  judgment  is  part  of  the  copimunity ;  that  the  declarations  by  the 
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testatrix  of  preyioas  indebtedness  of  Emile  Oonder  contained  in  her 
will  and  alleged  in  the  reeonventional  demand  filed  in  the  suit  is 
of  no  effect,  being  prescribed. 

In  the  role  for  a  new  trial,  interposed  by  the  executor,  he  avers,  as 
grounds  for  a  new  trial,  that  it  was  afiOrmatiyely  proved  that  the 
amount  declared  in  the  will  of  the  late  Mrs.  Pierre  Couder  was 
justly  due  by  Emile  Oouder ;  and  that  prescription  does  not  apply  in 
matters  of  succession  among  the  heirs  claiming  from  their  author. 

The  questions  argued  by  counsel  and  before  us  for  our  determina- 
tion are  whether  there  was  an  amount  proved  as  due  by  the  heir, 
Emile,  to  the  succession  of  his  mother,  and,  if  proved,  whether  pre- 
scription applies? 

The  amount  of  the  claim  in  the  motion  for  a  new  trial  was  limited 
to  the  sum  declared  in  the  will  as  due  by  the  plaintiff. 

We  dispose  of  the  claims  alleged  in  the  petition  for  an  additional 
amount  with  the  statement  that  they  are  not  proved  by  sufficient 
evidence  to  justify  a  judgment  allowing  them.  Gillespie  vs.  Day,  19 
La.  266. 

They  consist  of  alleged  collections  by  plaintiff,  not  satisfactorily 
proved.    If  such  collections  were  made  they  may  have  been  settled. 

The  mother,  who  has  carefully  charged  him  with  the  amount  she 
said  was  due,  is  silent  as  to  these  additional  items.  Only  one  witness 
testified  regarding  them. 

The  records  do  not  disclose  any  corroborating  testimony  in  this 
respect.  The  amount  exceeds  $500,  and  can  not  be  considered 
proved  on  the  uncorrobated  testimony  of  one  witness. 

With  reference  to  the  remainder,  the  amount  charged  by  the  tes- 
tatrix in  her  will,  his  sister  testifies  that  it  was  taken  by  her  brother 
Emile. 

She  did  not  see  him  take  it,  but  relates  circumstances  showing  that 
the  contents  of  a  tin  box  belonging  to  the  mother  was  taken  by  him. 

She  testifies  that  it  amounted  to  more  than  $2000. 

She  saw  the  amount  counted  and  placed  in  the  box.  It  was 
locked. 

A  short  time  after,  on  the  request  of  the  brother,  it  was  handed  to 
him  by  his  mother. 

He  took  it  to  his  room.  On  its  return  it  no  longer  contained  the 
amount. 
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Another  witness  testifies,  positively,  that  the  amount  thus  taken 
was  $2500. 

These  witnesses  testify  that  the  brother,  Emile,  admitted  at  the 
time  that  he  had  taken  the  money. 

The  declaration  of  the  will  is  a  corroboration  that  can  not  be  over- 
looked in  the  dealing  between  the  mother  and  son. 

Upon  that  subject,  commenting  upon  similar  articles  of  the  Code 
of  France  it  is  laid  down  as  a  correct  principle : 

La  declaration  faite  par  le  pdre  de  famille  dans  son  testament  que 
Pun  de  ses  enfants  a  regu  de  loi  avant  son  d6c6s  une  somme  qu'il 
precise,  ne  fait  pas  preuve  snffisante  qne  la  somme  ait  6t6  en  e£fet 
reyn  de  fa^on  k  autoriser  les  antres  enfants  k  eu  exiger  le  rapport. 
Basten,  10  Avril,  1854,  D.  P.  54,  2,  216;  Dalloz  et  Vergd  Codes  An- 
notes.  Art.  851,  No.  28,  etc. 

No.  24.  Oependant  nne  declaration  du  pdre  common  redig6e  sons 
forme  des  dispositions  de  dernidre  volonte  et  qai  contient  par  notes 
sQCcessives  separement  sigD6es  de  Ini  les  comptes  des  sommes  avan- 
c6e8  k  Chacon  de  ses  enfants,  et  dont  il  vent  que  le  rapport  soit  fait 
d.  sa  succession  pour  qu'une  6galit6  rdgne  entre  ses  enfants  quoi- 
qu'elle  ne  vaille  pas  comme  disposition  testamentaire  en  ce  que  la 
premiere  note  serait  seule  dat^,  a  6t6  n^anmoins  d6clar6  snffisante 
pour  que  le  juge  d6cidat  d'apr^s  ces  notes  qu'il  est  du  rapport  et  en 
d6terminat  la  quotit6,  alors  surtout  qu'il  est  reconnu  que  les  avances 
ont  6t6  faites  et  que  I'h^ritier  ne  prouve  pas  qu'il  soit  Ilb6r6.  Reg.  28 
Aout,  1811,  J.  G.  Succ.  1202. 

It  being  abstracted  by  the  son  from  his  mother's  succession  it  was 
subject  to  collation. 

The  child  is  bound  to  collate  such  amounts.  Succession  of  St. 
Julien  Tournillion,  15  An.  263. 

The  object  of  collation  is  to  establish  equality  among  the  heirs; 
each  heir  has  a  right  to  that  equality.  There  would  not  be  equality 
if  an  heir  were  not  compelled  to  collate,  and  the  restitution  of  an 
amount  taken  could  not  be  forced. 

The  fact  that  the  amount  was  taken  against  the  will  of  the  owner 
should  make  the  collation  the  more  imperative. 

The  heir  should  collate  that  which  he  has  taken  from  his  mother, 
the  same  as  that  he  should  collate  sums  advanced  to  him.  Dalloz 
Dictionnaire  de  Jurisprudence,  Title  Rapport,  Art.  483,  No.  204. 
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To  the  same  effect  is  Dalloz  et  Verg6  Codes  Annot^s,  Art.  851,  No. 
38.     Paris  6  Mai,  1846,  D.  P.  462.  138. 

L'enfant  devant  6galement  le  rapport  de  ce  qu'il  aurait  d6tonrii6 
^e  la  maison  patemelle  si  Pobjet  6tait  de  qnelqae  valenr.  Oe  serait 
m^me  ane  restitution  dont  il  ne  se  dispenserait  pas  (en  renongant  & 
la  succession  du  pdre).    Daranton,  T.  J.  N.,  865  D.  A.,  No.  28. 

Mais  cela  ne  s'entend,  sans  doute,  remarque  fort  bien  Vageille, 
Art.  855,  No.  8,  que  soustractions  ant^rieures  k  I'onverture  de  la 
succession,  les  autres  6tant  r6gl6es  par  les  Arts.  792  et  801.  Dans  ce 
premier  cas  Vageille  accorde  bien  le  premier  rapport,  mais  «eule- 
ment  si  le  vol  a  caus6  une  perte  assez  grande  pour  obliger  le  p^re  & 
quelque  alienation  ou  d.  des  dettes  subsistantes,  mais  la  mention 
•qn'en  porte  le  pdre  dans  ses  papiers  ne  serait  qu'une  indication  mais 
non  une  preuve  determinante.  Dalloz  Dictionaire  de  Jurisprudence, 
Art.  488,  No.  204;  Dalloz  et  Vergg  Oodes  Annot6s,  Art.  851,  No.  85. 

The  argument  of  plaintiff's  counsel  is  directed  principally  to  the 
plea  of  prescription. 

The  offence,  he  urges,  was  laid  in  1866  and  the  parties  died  in  1892, 
<luring  which  time  no  demand  was  made  for  the  amount. 

An  heir  had  been  discharged  under  the  act  of  Congress  entitled 
''  An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  approved  19th  August,  1841.  The  provisions  of  the 
act  extended  to  all  debts  of  the  insolvent  existing  at  the  time  of  the 
discharge. 

The'court  decided  that  this  did  not  release  the  heir  from  the  obli- 
gation to  collate.  It  was  not  within  the  reach  of  the  bankrupt  act. 
Succession  of  Mrs.  Simon  Cucullu  on  opposition  of  S.  Cucullu,  9 
An.  96. 

A  debt  was  not  prescribed  at  the  date  of  the  opening  of  a  succes- 
sion. It  was  held  that  the  opponent  in  the  case  was  as  much  bound 
to  account  for  '*  whatever  he  owed  at  the  time,  as  he  would  be  for  a 
movable  which  he  had  received  or  taken  possession  of  belonging  to 
the  succession."  *'If,"  adds  the  court,  "  prescription^of  debts  pre- 
vious to  the  death  of  the  ancestor  can  relieve  the  heir  (the  debtor) 
from  collating  (upon  which  we  express  no  opinion) ,  it  can  not  have 
that  effect  after  the  succession  has  once  been  opened."  Succession 
of  Skipwith,  15  An.  211. 

Laurent  Droit  Civil  Francais,  Vol.  10,  p.  650,  propounds  the  ques- 
tion :  When  begins  the  prescription  of  the  action  to  compel  colla- 
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tion?  It  has  been  decided,  says  that  commentator,  that  there  is  no 
prescription  possible  during  the  existence  of  the  donor,  for  evident 
reasons,  since  the  obligation  to  ooUate  dates  only  from  the  date  of 
heirship ;  that  is,  prescription  runs  from  the  date  of  the  death  of  the 
donor. 

Collation  is  an  incident  of  the  operation  of  partition;  it  can  not  be 
separately  subjected  to  prescription  without  holding  that  the  action 
of  partition  may  be  partially  extinguished,  in  so  far  as  relates  to  col- 
lation, though  in  full  force  and  effect  in  so  far  as  relates  to  a  distri- 
bution of  the  property.  This  would  be  contradictory,  for  of  prop- 
erties to  be  distributed  are  the  donations  to  the  heirs  that  are  sub- 
ject to  collation ;  therefore,  during  the  time  that  the  action  for  a 
partition  lies,  the  action  ^^  en  rapport"  is  inextinguished.  Eadem 
aensu  is  Fuzler  Hermann,  Vol.  2,  p.  255. 

Marcad6,  upon  the  subject,  adds :  A  verbal  criticism  of  no  impor- 
tance, in  so  far  as  relates  to  prescription :  that  accounting  for  the 
debt  is  not  a  '*  rapport "  of  the  debt  to  the  mass  of  the  succession, 
but  a  payment :  that  it  follows  logically  and  naturally  that  the  set- 
tlement by  deducting  from  the  portion  of  the  heir  is  a  payment  and 
not  a  **  rapport  "  to  the  succession. 

This  distinction  between  the  '^ rapport"  of  donation  and  the  pay- 
ment of  an  advance  by  the  heir  in  the  settlement  of  a  succession 
plays  a  part  in  the  matter  of  the  renunciation  of  a  succession  by  the 
heir,  but  none  in  so  far  as  relates  to  prescription.  In  the  kindness 
of  her  heart  the  mother  treated  the  amount,  in  her  will,  as  an 
'<  advance,"  although  it  had  been  unlawfully  taken  from  her. 

The  heir,  the  commentator  states,  must  be  held  for  the  payment' 
of  debts,  although  he  has  renounced  the  succession,  thus  differencing 
debts  from  <* donations"  in  collations. 

The  French  authorities  hold  that  the  obligation  is  not  prescriptible 
during  the  existence  of  ^Hhe  ancestor"  from  whom  the  indebted  heir 
inherits. 

The  jurisprudence  of  this  court,  upon  the  subject,  is  not  different. 

Such  claims  have  never  been  held  prescribed  in  this  State. 

Donations  and  advances  constitute  part  of  the  active  mass  of  the 
succession  for  partition  and  are  therefore  not  subject  to  prescription 
before  the  death  of  the  ancestor  by  whom  it  is  left. 

The  allegation  that  the  testatrix  has  included  property  in  her  lega- 
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cies  of  which  she  is  not  the  owner  in  her  absolute  right  is  sustained 
by  the  proof. 

The  records  disclose  that  the  real  estate  described  as  numbers 
150  and  152  Orleans,  and  176  and  176  1-2  Robertson  street,  is  prop- 
erty of  the  community  lately  existing  between  Pierre  Oouder  and 
wife,  deceased. 

The  judgment  appealed  from  decrees  that  it  is  property  of  the 
community. 

It  is  therefore  ordered,  adjudged  and  decreed  that  plaintiff's  de- 
mands against  the  defendant  to  annul  and  set  aside  the  last  will  of 
Mis.  Julie  Oouder,  and  to  annul  and  set  aside  the  probate  of  the  will, 
be  rejected. 

A  judgment  is  rendered  against  plaintiff  and  in  favor  of  the  suc- 
cession of  Julie  Oouder  for  the  sum  of  $2300  as  charged  in  the  will 
of  the  testatrix,  Julie  Oouder. 

That  in  the  partition,  the  legacies  be  restricted  to  the  disposable 
portion  of  decedent's  interest  in  the  property  bequeathed. 

To  the  extent  of  the  foregoing  decree,  the  judgment  appealed  from 
is  annulled,  avoided  and  reversed. 

In  so  far  only  as  the  judgment  appealed  from  decrees  that  the  real 
estate  before  described  forms  part  of  the  community,  it  is  decreed 
that  it  is  affirmed  at  appellee's  costs. 


No.  11,430. 

Philip  Dave  vs.  Morgan's  Louisiana   &  Texas  Railboad  and 
Steamship  Oompany. 

On  the  bearlDS  of  an  exception  to  the  larisdiction  of  the  court,  ft  appears  by  the 
allegations*  taken  as  true  for  the  exception,  that  the  defendant  company  carried 
the  plaintiff,  a  passenger,  beyond  his  point  of  destination ;  that  he  was  forcibly 
put  off  at  a  point  at  which  there  was  no  station ; 

The  wrongful  act  was,  if  truly  alleged,  a  trespasH,  actionable  in  the  parish  in  which 
the  passenger  was  thus  ejected. 

APPEAL  from  the  Eighteenth  District  Oourt,  Parish  of  Lafourche. 
CaUlouet,  J. 

Beattie  &  Beattie  Attorneys  for  Plaintiff  and  Appellant : 
Where  a  railroad  carries'a  passenger  beyond  his  point  of  destination,  not  stopping 
at  that  point,  but  stopping  beyond,  a  mile  or  more,  and  then  ejects  him  from 
the  train,  in  the  night,  in  the  rain  and  in  an  uninhabited  place,  this  Is  such 
18 
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a  trespass  or  wrongful  act  as  gives  jurisdiction  to  the  court  of  the  parish 
where  the  act  is  committed.  C.  P.,  Art.  165,  Sec.  9;  33  An.  96fi. 
Ejection  from  a  train  by  the  railroad  officials  at  a  point  different  from  that  of  des- 
tination is  an  act  of  commission  and  gives  rise  to  damages.  13  Southern  Re- 
porter, Vol.  13,  No.-  3,  p.  166;  Bandall  vs.  New  Orleans  A  Northeastern  Railroad 
Company,  40  An.  p.  778. 


Clay  Knoblock  &  Son  and  Leovy  &  Blair  Attorneys  for  Defendant 
and  Appellee : 

The  defendant  company  is  exempted  by  its  legislative  charter  from  being  sued 
elsewhere  than*at  its  domicile  in  New  Orleans,  except  in  cases  of  trespass. 
Acts  of  1877,  No.  37,  Sec.  12. 

A  case  of  trespass  is  one  based  on  some  forcible  act  committed  vi  et  armit  on  the 
person  or  property  of  the  plaintiff.  Actions  ex  contractu,  express  or  implied, 
and  actions  ex  delicto  founded  on  negligence  are  not  cases  of  trespass  within 
the  meaning  of  Sec.  12  of  defendant's  charter.  Heirs  of  Gossin  vs.  Williams  and 
Morgan's  R.  R.  Co.,  36  An.  186;  St.  Julien  vs.  Morgan's  R.  R.  Co.,  39  An.  1063; 
Payne  vs.  Morgan'n  R.  R.  Co.,  43  An.  961 ;  and  references  in  the  cited  cases. 

"  The  allegation  that  the  plaintiff  has  been  damaged  does  not  determine  the  ques- 
tion, for  damages  result  as  well  from  the  violation  of  contract,  either  expressed 
or  implied,  as  from  the  commission  of  offences  or  qiAaai  offences.  Nor  will  the 
casual  and  ancillary  averments  of  illegality,  wrong,  and  even  violence,  con-^ 
elude  the  plaintiff  as  t*  the  character  of  his  action,  unless  it  should  appear, 
from  a  fair  examination  of  Ills  whole  petition,  that  an  alleged  tort  forms  the 
gist  of  his  complaint."  Kohn  vs.  Mayor  of  CarroUton,  10  An.  720;  Brigham 
vs.  Bussey,  26  An.  676;  Montgomery  vs.  Levee  Co.,  30  An.  609. 

Plaintiff's  action  is  essentially  based  on  the  contractual  relations  existing 
between  him  and  defendant.  It  is  founded  on  an  alleged  breach  of  a  contract 
of  carriage.  Hutchinson  on  Carriers.  2d  Ed.,  Sees.  568,  617.  See  Evansville  R. 
Co.  vs.  Kyte,  32  Northeastern  Rep.  1134,  quoted  in  brief,  where  an  action, 
identical  in  all  essentials  with  plaintiff's,  was  held  to  to  be  an  action  ex 
contractu. 

Even  if  plaintiff's  action  be  one  ex  delicto,  it  is  founded  on  the  negligent  failure 
of  the  engineer  and  conductor  to  stop  at  the  place  where  the  company 
bad  contracted  to  carry  him.  It  is,  therefore,  not  a  case  of  trespass  as  defined 
by  this  court  in  the  cases  cited  above. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  is  an  action  soanding  in  damages.  For  the  par- 
pose  of  the  trial  of  the  exception  interposed  to  the  jurisdiction  of  the 
court  the  following  is  taken  as  true : 

That  on  November  26,  1893,  the  plaintiff  bought  a  railroad  ticket 
from  the  defendant  company,  entitling  him  to  a  first-class  passage 
from  Lafourche  Grossing  to  Bousseau  station  on  the  road.  That  ar- 
riving at  the  station  in  the  dark  he  could  not  distinguish  it  as  his 
stopping  place. 
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That  the  train  passed  the  staticn  and  went  beyond,  about  one  mile, 
l)efore  stopping,  not  having  stopped  at  the  station. 

The  train  having  stopped,  he  was  ordered  "  in  a  very  peremptory 
and  insnlting  manner  to  get  off;"  did  get  off  the  train  when  it  thus 
stopped,  a  mile  or  more  beyond  Ronsseau  station,  in  obedience  to 
«aid  peremptory .  orders ;  whereupon  the  train  moved  off  and  peti- 
tioner found  that  he  was  not  at  Rousseau  station,  but  about  a  mile 
beyond,  where  there  was  no  station. 

That  at  the  time  he  was  put  off  it  was  raining  very  hard  and  there 
was  no  shelter  at  that  point,  and  that  by  this  malicious,  wanton  and 
forcible  act  of  ejecting  petitioner  he  was  forced  to  walk  back  to 
Rousseau  station,  his  original  point  of  destination,  feeling  and  find- 
ing his  way  as  best  he  could  in  the  dark  and  rain. 

That  the  orders  to  him  to  get  off  the  train  were  given  by  an  em- 
ploy6  of  the  defendant  company. 

The  petitioner  alleges  a  disregard  of  his  rights  and  feelings,  and 
-claims  damages. 

The  defendant  filed  an  exception  of  want  of  jurisdiction,  that  under 
its  charter  it  was  exempted  from  suit  elsewhere  than  at  its  domicile, 
except  in  cases  of  trespass,  and  that  plaintiff's  suit  was  not  an  action 
of  trespass. 

From  a  judgment  sustaining  this  defence  and  dismissing  the  suit, 
plaintiff  has  appealed. 

Section  12  of  the  defendant's  charter  reads  as  follows : 

'*  The  domicile  of  the  company  shall  be  in  the  city  of  New  Orleans, 
and  citation  shall  be  served  there  on  the  president  of  the  company, 
or,  in  his  absence,  on  the  secretary ;  and  the  company  shall  be  sued 
only  at  its  domicile,  except  in  actions  of  trespass,  when  the  company 
may  be  sued  in  the  parish  in  which  the  trespass  has  taken  place." 

In  determining  the  rights  of  the  parties  under  the  allegations 
made,  the  court  considers  only  the  constituent  principles  of  the 
action  and  not  mere  inferences  from  them  on  the  part  of  the  pleader. 

The  question  is  one  of  trespass  vel  non.  Unless  the  action  is 
for  trespass  committed,  the  court  was  without  jurisdiction. 

Trespass,  even  in  law,  has  a  broad  and  comprehensive  meaning. 

It  is  defined  by  Blackstone,  as  follows:  <'  Trespass  in  the  most 
extensive  sense  signifies  any  transgression  or  offence  against  the 
law  of  society,  or  of  the  country  in  which  we  live,  whether  it 
relates  to  a  man's  person    or    his    property;   therefore,  beating 
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another  is  a  trespass,  taking  or  detaining  a  man's  goods  are,  re- 
spectively, trespasses,  for  which  an  action  of  trespass  vi  el  armiSj 
or  on  the  cases  in  trover  and  conversions,  is  given  by  the  law ;  so  also 
non-performance  of  promises  or  undertaking  is  a  trespass,  npon 
which  an  action  of  trespass  on  the  case  in  assumpsit  is  grounded ; 
and  in  general  any  misfeasance  or  act  of  one  man,  whereby  another 
is  injuriously  treated  or  damnified,  is  a  transgression  or  trespass  in 
its  largest  sense." 

In  its  more  restricted  sense  it  is  defined  as  an  unlawful  act  com- 
mitted with  violence,  or  injury  committed  with  violence  to  the  per- 
son of  another.  Ejecting  the  passenger  in  the  manner  he  was 
ejected,  if  the  allegation  be  true,  was  an  injury. 

There  was  negligence  in  not  offering  him  the  opportunity  to  alight 
at  the  place  of  destination. 

Having  taken  him  past  such  station  without  his  consent,  and  with- 
out being  allowed  a  reasonable  opportunity  to  leave  the  train,  he 
has  a  right  of  action  for  damages  that  may  have  accrued  to  him. 

They  are  not  damages  arising  under  a  contract,  such  as  are  classed 
as  ex  contractu.  They  do  not  arise  from  the  inexecution  of  an  obli- 
gation, or  a  mere  violation  of  the  terms  of  the  agreement  in  the 
execution. 

Originally  the  parties  may  be  bound  under  a  contract  and  their 
rights  decided  by  reference  to  it. 

The  parties  may  remove  from  the  obligations  of  the  contract 
entirely  and  torts  may  and  frequently  do  occur  independently  of  the 
contract. 

It  may  be  founded  upon  or  grow  out  of  some  violation  of  a  right 
created  or  secured  by  contract. 

The  injury,  in  the  case  at  bar,  includes  the  expulsion  from  the 
train,  and  in  consequence,  as  alleged,  was  more  of  an  injury  than 
there  was  in  the  following  cited  cases : 

'^Ahd  it  has  been  said  that  the  liability  of  a  passenger  carrier  for 
not  stopping  at  a  certain  place  and  taking  passengers  according  to 
public  announcements  made  known  through  the  public  prints  or  in 
writing  is  one  founded  upon  a  tortious  violation  of  a  general  duty, 
and  not  upon  any  breach  of  special  contract."  Redfield  on  the  Law 
of  Railways,  p.  298,  6  Ed. 

In  another  case  wherein  the  facts  were  almost  identical,  the  de« 
cision  was  that  <'  in  such  cases  the  passenger  would  be  entitled  to 
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recover  damages  for  the  injury,  because  the  railway  company  has 
committed  a  flagrant  breach  of  duty." 

The  rule  volunti  non  fit  injuria  will  not  apply  so  that  it  may  be  held 
that  the  passenger  by  not  offering  resistance  precluded  himself  from 
the  possibility  of  truly  alleging  that  he  had  been  violently  ejected. 

In  trespass  upon  lands,  or  real  estate,  any  entering  into  the  en- 
closure of  another  without  his  consent  is,  in  law,  a  breaking  into  it, 
and  force  is  implied  in  all  actions  of  trespass  of  this  kind. 

In  trespass,  arising  from  injury  to  the  person,  any  force,  however 
slight  it  may  be,  in  the  commission  of  an  unlawful  act  may  be  suffi- 
cient to  constitute  the  offence. 

Oonsidering  the  petition  in  its  entirety,  without  regard,  however, 
to  possible  inferences  or  conclusions,  it  does  not  appear  that  plaintiff's 
act  in  alighting  was  voluntary. 

Ordinarily  no  passenger  insultingly  ordered  to  alight,  while  the 
train  is  stopped  awaiting  until  he  gets  out,  would  be  willing  to 
remain  in  the  car.  Alighting  under  those  circumstances  can  not  be 
considered  as  precluding  the  passenger  from  maintaining  an  action 
for  damages  arising  from  trespass  on  his  rights. 

Trespass  grows  out  of  the  consequence  of  the  illegal  act  and  force 
to  which  the  injured  party  has  been  subjected. 

The  question  of  the  cause  of  action  is  not  before  us,  and  is  not 
considered,  in  reaching  our  conclusion. 

The  defendant  having,  for  the  exception,  admitted  the  truth  of 
plaintiff's  allegation,  we  conclude  that  the  plaintiff  was  compelled  to 
leave  the  train  and  that  he  was  rudely  ejected. 

If,  under  similar  circumstances,  a  passenger  had  broken  one  of  his 
limbs,  or  if  some  other  serious  accident  had  happened  to  him,  with- 
out negligence  on  his  part,  the  trespass  would  be  manifest. 

That  no  accident  happened  does  not  change  the  character  of  the 
forcible  ejectment  from  a  trespass  to  a  violation  of  contract. 

We  do  not  enlarge  the  interpreted  law  laid  down  in  Heirs  of  Gos- 
sin  vs.  Morgan  Co.,  36  An.  186.  The  design  and  effect  of  Sec.  12 
remains  as  defined  in  that  decision. 

We  hold  that  forcible  ejectment  without  cause,  from  a  train,  is 
trespass,  and  actionable  in  the  parish  in  which  it  occurred. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  set  aside,  that  the  case  be  remanded 
and  reinstated  by  the  District  Court  for  trial,  and  duly  tried. 

Defendant  and  appellee  to  pay  costs  of  appeal. 
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No.  11,444. 

Lbm  Scott,  Sheriff,  etc.,  vs.  the  PRSsmENT  of  the  Police  Jury 
OF  Richland  et  al. 

The  Inspection  and  examination  of  the  books  and  papers  of  a  public  office  may  be 
claimed  on  application  for  a  mandamus  by  those  who,  by  reason  of  their  official 
position,  have  an  Interest  In  that  examination. 

In  view  of  the  relations  of  the  sheriff  as  the  collector  of  parish  taxes  and  licenses^ 
and  that  he  is  required  to  settle  for  bis  collections  with  the  parish  treasurer, 
who  settles  with  the  jury,  the  police  Jury  must  be  deemed  to  have  an  Interest 
In  the  examination  of  the  sheriff's  books  and  papers  whenever  the  Information 
to  be  elicited  becomes  necessary  for  settlement  of  the  jury  with  the  parish 
treasurer  or  for  other  purposes  within  the  scope  of  the  duties  of  the  jury.  1 
Green  leaf  on  Evidence,  pp.  471,  478. 

A  PPLIOATION  for  CertioraH  and  Prohibition. 


Wells  &  Wells  and  Boatner  &  Lamkin  Attorneys  for  Relator: 

The  District  Court  was  without  jurisdiction  ratioM  materia  to  issue  a  mandamus  to 
the  sheriff  and  ex  officio  tax  collector,  on  an  application  by  a  president  and  two 
members  of  a  police  jury  who  had  been  appointed  a  committee  with  specified 
power  simply  to  employ  an  expert  and  to  examine  the  books,  records  and 
accounts  of  the  said  officer. 

That  no  suit  nor  judicial  proceeding  of  any  kind  can  be  Instituted  on  behalf  of  a 
police  jury  except  through  the  district  attorney. 


Ounby  &  Sholara  Attorneys  for  Respondents : 

District  judges  can  Issue  the  writ  of  mandamus  in  cases  There  no  moneyed  demand 

is  made,  but  where  public  Interests  are  involved.    Custodian,  etc.,  vs.  Theard, 

45  An.  681. 
In  exercising  its  rights  to  issue  writs  under  its  supervisory  powers,  the  Supreme 

Court  will  not  transform  itself  into  a  court  of  appeal  to  reverse  the  rulings  of 

the  inferior  court.    35  An.  365. 


The  opinion  of  the  coart  was  delivered  by 

Miller,  J.  The  relator  invokes  the  exercise  of  the  supervisory 
jarisdiction  vested  in  this  court  by  the  Art.  90  of  the  State  Constitu- 
tion. The  proceedings  sought  to  be  reviewed  were  in  the  Sixth 
Judicial  District  Court,  parish  of  Richland.  That  court  made  per- 
emptory a  mandamusy  directing  the  relator  to  submit  books,  papers 
and  documents  pertaining  to  his  office  as  sheriff  and  ex-officio  tax- 
collector,  for  examination  by  a  committee  appointed  by  the  police 
jury  of  the  parish,  or  by  the  expert  selected  by  the  committee.     It 
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is  claimed  on  behalf  of  the  police  jury  and  their  committee  that  the 
examination  proposed  is  to  obtain  information  necessary  for  the 
performance  of  the  functions  of  the  jnry.  The  relator  here,  in  his 
petition,  farther  avers,  and  ia  his  answer  and  exceptions  in  the 
lower  court  substantially  urges,  that  the  books,  except  the  cash  book, 
showing  the  parish  taxes  collected  are  not  public,  but  his  private 
property;  that  the  current  tax  rolls,  the  list  of  delinquent  tax-pay- 
ers and  other  books  and  papers  he  enumerates  are  of  daily  use  in 
the  office  for  its  business,  and  as  to  his  vouchers,  which  he  supposes 
are  demanded,  he  insists  he  can  not  be  called  upon  to  surrender 
them.  Besides  these  grounds  on  which  he  contests  the  mandamus^ 
he  insists  that  the  committee  appointed  by  the  jury,  on  whose  appli- 
cations the  mandamtts  issued,  had  no  authority  to  institute  the  suit  or 
stand  in  judgment  for  the  jury;  that  the  district  attorney  should 
have  sued  if  there  was  any  basis  for  the  suit,  and  that  the  petition 
sets  forth  no  interest  in  those  who  applied  for  the  mandamuSj  or 
any  thing  or  object  within  the  jurisdiction  of  the  court. 

Courts  are  sometimes  called  on  to  enforce  rights  not  sus- 
ceptible of  estimation  in  money.  It  is  fortunate  for  the  good  order 
of  society  that  the  judicial  function  in  that  class  of  controversies  are 
not  dependent  on  the  test  of  the  amount  involved,  applied  in  other 
suits  that  come  before  the  court.  State  Constitution,  Art.  11 ;  State  ex 
rel.  Mayor  vs.  Judge,  35  An.  687;  State  ex  rel.  Garland  vs.  Theard, 
45  An.  681.  The  contention  of  the  relator  substantially  is,  that  the 
committee  of  the  police  jury  had  no  interest  to  sue  for  the  mandamus, 
and  there  is  no  subject  of  suit — i.  e.,  of  which  a  court  can  take  cogni- 
zance. 

The  sheriff  is  the  tax  collector  for  the  parish,  and  accounts  to  the 
parish  treasurer.  The  police  jury  is  charged  with  the  levy  of  the 
parish  taxes;  the  disbursement  of  the  taxes  when  collected,  the 
appointment  of  the  parish  treasurer,  and  it  is  with  the  police  jury 
the  parish  treasurer  effects  his  settlements.  It  is  advanced  on  the 
part  of  the  police  jury  that  the  information  sought  to  be  obtained 
from  the  sheriff's  books  and  the  papers  of  his  office  was  important 
and  necessary  for  the  performance  of  the  duties  of  the  jary.  There 
is  testimony  in  the  record  with  reference  to  settlements  with  the 
parish  treasurer.  It  is  in  evidence  that  there  was  no  final  settle- 
ment with  the  ex- parish  treasurer.  From  the  language  of  the 
ordinances  of  the  jury  appointing  the  committee  to  examine  the 
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dheriff's  books,  as  well  as  from  the  testimony,  it  is  the  fair  con- 
clasion,  as  is  stated  in  the  briefs  for  the  parish  committee,  that  the 
information  to  be  desired  from  the  sheriif 's  books  and  papers  is 
requisite  for  the  adjustment  of  the  acconnts  of  the  treasurer.  The 
court  can  not  assume  the  information  is  sought  by  the  jury  from  im- 
proper motives.  The  presumption  arising  from  the  action  of  a  pub- 
lic body  clothed  with  important  duties,  is  that  it  passed  the  ordi- 
nances calling  for  this  examination  with  a  view  of  obtaining  assist- 
ance in  the  performance  of  public  duty.  The  police  jury  in  view  of 
their  relation  to  the  parish  treasurer,  and  those  between  the 
parish  treasurer  and  the  sheriff,  has  an  interest  in  the  examination 
of  the  official  books  and  papers  pertaining  to  the  sheriff's  office.  That 
interest  we  think  sufficient  to  entitle  the  committee  to  demand  the 
mandamus  to  compel  the  exhibition  of  such  books  and  papers  for 
examination.     1  Greenleaf,  471-478. 

While  the  right  of  inspection  of  official  records  is  to  be  conceded 
to  those  having  the  requisite  interest  in  the  subject,  it  must  be  ex- 
ecuted with  due  regard  to  the  public  interest  and  the  rights  of  the 
sheriff.  The  ordinances  of  the  jury  required  him  to  deliver  his 
official  books  and  papers  to  the  committee.    This  he  declined  to  do. 

The  order  of  the  lower  court,  making  peremptory  the  mandamus^ 
is  that  he  submit  his  books  for  examination.  To  submit  his  books 
for  examination  to  be  conducted  at  his  office,  and  within  reasonable 
hours,  will  not  interfere  with  conducting  the  business  of  the  office. 
This  is  all  we  presume  the  mandamus  requires — or  should  be  ex- 
acted. The  mandamus  affirms  only  the  right  of  inspection  and  ex- 
amination of  the  books  of  a  public  office,  by  those  having  the  legal 
interest. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  application 
in  this  court  for  the  writs  be  refused. 


No.  11,437. 
Henriette  Quqhlielhm;i  vs.  Louis  Geismab. 

The  plaintiff  In  a  suit  via  execntivot  having  been  enjoined,  on  the  firronnd  that  there 
was  a  deficiency  in  the  measarement  of  the  land  sold  by  her,  Interposed 
the  plea  of  no  caase  of  action. 

8he  has  not  thereby  waived  any  of  her  rights  to  answer  and  to  trial  on  the 
merits. 
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In  the  interpretatioD  of  the  descrlptiye  words  of  deeds  and  grants,  fixed  mon- 
nments,  whether  they  be  natural  orartlfiofal,  govern. 

The  Issues  having  been  tried  on  an  exception  admitting  the  truth  of  the  alle- 
gations, the  exception  is  overruled  and  the  case  remanded  for  trial  on 
the  merits,  in  order  that  the  permanent  character  and  correctness  vel  nan 
of  the  metes  and  bounds  given  in  the  deed  may  be  ascertained. 

APPEAL  from   the  Twentieth  Jadicial  District  Court,  Parish  of 
Ascension.     Guton,  J, 


B.  N.  Sims,  H.  Heidenhain  and  DinkeUpiel  &  Hart  Attorneys  for 

Plaintiff  and  Appellee : 

1.  The  defendant,  by  authentic  act,  passed  on  the  |18th  of  February,  1891,  pur- 
chased: All  and  singular  that  certain  tract  or  parcel  of  land,  together  with  the 
improvements  thereon  •  *  *  situate  in  the  parish  of  Ascension  *  •  • 
known  or  designated  as  the  ••  Waterloo  plantation,"  having  a  front  of  about 
three-fourths  of  a  mile  on  the  Mississippi  river,  containing  about  1800  super- 
ficial acres,  more  or  less,  and  being  bounded  above  and  In  the  rear  by  the 
Riverside  plantation  *  *  *  and  below  by  what  is  known  as  the  New  River 
road,  which  separates  It  from  the  Mt.  Houmas  plantation ;  which  said  planta- 
tion IS  more  specifically  described  as  being  composed  of  sections  9  and  10,  47, 
48  and  30  and  a  tract  of  172  67-100  acres  in  the  rear  of  section  47. 
This  was  dearly  a  sale  per  aversianem.  The  sale  was  of  the  "  Waterloo  planta- 
tion," embraced  between  "  adjoining  tenements  "  and  well  defined  boundaries. 
The  defendant  did  not  buy  certain  distinct  sections  as  limited  bodies  of  land 
with  fixed  measurements.  These  sections  are  referred  to  merely  by  way  of  de- 
scription, and  their  designation  is  controlled  by  the  general  designation  which 
precedes  it  in  the  act,  of  the  land  in  bulk,  known  as  Waterloo  plantation,  and  as^ 
being  contained  within  fixed  ^boundaries.  C.  G.  854, 2495 ;  14  La.  497;  7  La.  462 ;  5 
N.  S.  288;  3  La.  91;  19  La.  422 ;  2  La.  499;  16  La.  185;  5  La.  239;  4  La  534;  43  An.  942. 
The  defendant  therefore  is  not  entitled  to  claim  diminution  of  the  pried  on  ac- 
count of  an  alleged  deficiency  in  quantity  of  the  land  within  the  said  designated 
limits  of  the  plantation.    Same  authorities. 


James  L.  Bradford  and  Edward  N.  Pugh  Attorneys  for  Defendant 

and  Appellant: 

1.  A  sale  of  a  certain  plantation,  in  which  the  land  is  first  described  as  situated  on 
the  Mississippi  river,  containing  "  about  1800  acres,  more  or  less,"  with  desig- 
nation of  a  certain  other  plantation  as  bounding  It  above  and  in  the  rear,  and  a 
certain  road  or  lane  below,  which  general  description  Is  then  followed  by  a 
particular  description,  in  which  it  Is  described  "  more  specifically,"  as  com- 
posed of  certain  sections,  townships  and  ranges,  is  not  a  Bvi\e per  aversionem,  but 
oneof  specific  tracts,  in  which,  if  there  is  less  land,  by  one-twentieth,  than 
that  called  for  in  the  deed,  tlie  vendee  is  entitled  to  a  proportionate  diminution 
of  the  price.  Mllliken  vs.  Minnis,  12  La.,  O.  S.  639;  Doover  vs.  Richards,  1  Rob. 
34;  Phelps  vs.  Wilson,  16  La.,  O.  S.  186;  Craigin  vs.  Powell,  128  U.  S.  696;  S  Wash. 
Real  Prop.  6th  Ed.  409,  422,  425,  426,  430. 
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^  In  saoh  a  sale,  eyen  If  It  be  held  to  be  one  per  averHouem,  If  the  rendor  had  no 
title  and  no  possession  to  parts  of  the  speciflc  sections  described,  and  those 
parts  exceed  one-twentieth  of  the  quantity  called  for  in  the  deed,  whether  that 
quantity  be  controlled  by  the  general  call  for  '*  1800  acres,  more  or  less/'  or  by 
the  aggregate  areas  of  all  the  particular  sections,  in  either  event  the  vendee  is 
evicted  from  such  parts  and  is  entitled  to  a  restitution  or  diminution,  and  to 
damages  resulting  from  the  eviction.  R.  0.  O.  2506, 3614,  2500;  1  Bob.  862;  11  Bob. 
897;  18  An.  890;  14  An.  716. 


The  opiDion  of  the  court  was  delivered  by 

Bbeaux,  J.  This  action  is  based  npon  an  alleged  deficiency  of 
a  quantity  of  land  sold. 

The  price  was  $20,000,  of  which  $7000  have  been  paid. 

The  plaintiff,  as  transferee  of  the  notes  representing  the  purchase 
price,  sued  out  executory  process  on  one  of  the  notes  due  and  owing^ 
also  for  interest  and  5  per  cent,  attorney's  fee,  stipulated  in  the  deed 
of  sale,  and  prays  that  the  property  be  sold  for  cash  to  pay  the  note 
matured,  also  the  interest  fee  and  costs,  and  for  the  balance  of  price 
on  terms  of  credit  corresponding  with  the  remaining  notes  unpaid. 

The  following  is  a  description  of  the  property  sold : 

'^All  and  singular  that  certain  tractor  parcel  of  land,  together  with 
the  improvements  thereon  and  all  rights,  ways,  privileges  and  ap- 
purtenances thereto  belonging  or  in  anywise  appertaining,  situate  in 
the  parish  of  Ascension,  in  this  State,  on  the  east  or  left  bank  of  the 
Mississippi  river,  about  eighty- seven  miles  above  the  city  of  New 
Orleans,  known  or  designated  as  the  <  Waterloo  plantation;'  having 
a  frcmt  of  about  three-quarters  of  a  mile  on  the  Mississippi  river, 
containing  about  1800  superficial  acres,  more  or  less,  and  being 
bounded  above  and  in  the  rear  by  the  *  Riverside  plantation,'  now 
or  formerly  belonging  to  E.  I.  Mansfield,  and  below  by  what  is  known 
as  the  New  Bi^er  road,  which  separates  it  from  the  Mount  Houmas 
plantation;  which  said  'Waterloo  plantation '  is  more  specifically 
described  as  being  of  sections  9  and  10  in  township  10  south,  range 
2  east,  and  sections  47,  48  and  30  in  township  9  south,  range  2  east, 
and  a  tract  of  172  67- 100  acres,  in  the  rear  of  said  section  47,  with 
the  exception  and  reservation  of  that  portion  of  said  plantation  pre- 
viously conveyed  to  the  Louisville,  New  Orleans  &  Texas  Railway 
Company,  for  a  right  of  way  and  depot  grounds." 

The  defendant  sued  out  an  injunction  and  claims  a  deficiency  in 
measurement  of  463  70-100  acres,  and  prays  for  a  proportionate  res- 
titution of  the  purchase  price. 
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He  alleges  in  his  petition  for  an  injunction  that  plaintiff  in  the 
executory  proceedings  is  not  the  owner  of  the  notes  sued  on,  but 
that  she  holds  them  for  account  of  his  vendor. 

The  act  of  sale  is  specially  referred  to  in  the  petition  for  injunc- 
tion, and  the  fact  that  it  contains  the  usual  clauses  of  warranty. 

It  is  also  averred  ^that  some  of  the  land  sold  by  the  plaintiff  to 
Gteismar  is  public  land,  and  that  some  of  it  belongs  and  is  in  the  pos- 
session of  other  persons. 

The  plaintiff  in  executory  process,  Henrietta  Gughlielhmi,  and  de- 
fendant in  injunction,  interposed  the  plea  of  no  right  of  action,  on 
the  ground  that  it  was  a  sale  per  averHonem  embraced  between  well 
defined  boundaries. 

The  case  was  heard  ;on  the  issues  thus  presented,  and  judgment 
was  pronounced  for  the  plaintiff,  Henrietta  Gughlielhmi. 

The  defendant  in  executory  process,  Louis  Geismar,  prosecutes 
this  appeal. 

A  point  for  decision  comes  up  preliminarily. 

The  plaintiff  did  not  call  on  the  defendant  to  prove,  in  a  summary 
manner,  before  the  judge,  the  truth  of  the  facts  alleged  in  his  injunc- 
tion. 

She  did  not  choose  to  follow  this  mode  of  defence  as  laid  down  in 
the  Code  of  Practice,  but  instead  relied  upon  the  exception  of  no 
cause  of  action,  and  thereby  for  the  purpose  of  the  exception  the 
allegations  of  the  petition  are  taken  as  true. 

The  fact  that  plaintiff  might  have  accepted  the  issues  as  presented 
after  the  injunction  was  filed,  and  might  have  considered  the  injunc- 
tion as  an  answer  aud  could  have  proceeded  to  the  trial  without 
further  pleading;  and  the  fact  that  she  might  have  filed  such  a  plea 
as  would  have  compelled  his  opponent  to  prove  the  verity  of  the 
allegations  of  his  petition  for  the  injunction,  are  not  a  waiver  of  the 
rights  of  trial  on  the  merits  in  case  of  the  overruling  of  the  excep- 
tion of  no  cause  of  action.  Wood  vs.  Henderson,  2  An.  220;  John- 
son vs.  EDlckley,  4  La.  285;  Fletcher  vs.  Dauber,  21  An.  151;  State 
vs.  Booth,  28  An.  726 ;  State  ex  rel.  Negrotto  vs.  Judges,  45  An. 
1487. 

This  brings  us  to  a  consideration  of  the  exception  itself  and  to  a 
determination  of  the  question,  whether  there  was  a  cause  of  action. 

If  the  sale  was  a  sale  per  aversionem  and  the  title,  as  the  issues 
are  made,  is  valid  to  all  lands  within  the  boundaries  and  there  was 
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no  error  regarding  the  boundaries  themselvesy  the  exception  was 
properly  maintained  by  the  court  a  qua.  The  decisions  uniformly  are 
that  calls  in  a  deed  fixing  the  boundaries  of  the  land  conveyed  by 
lands  of  adjacent  owners  will  control  when  these  boundaries  are  well 
defined,  and  that  where  the  metes  and  bounds  are  given  by  the  deed, 
and  the  quantity  of  a  tract  of  laud,  the  former,  if  they  are  well 
established,  will  prevail,  although  there  is  a  deficiency  in  the  num- 
ber of  acres. 

In  other  words,  if  there  be  error  as  to  quantity,  but  none  as  to 
boundary,  the  purchaser  can  not  claim  on  account  of  diminution  in 
the  number  of  acres  in  the  absence  of  all  attempts  at  concealment 
and  fraud. 

The  rule  applies  with  equal  force  to  divisions  into  townships,  sec- 
tions and  subdivisions  of  sections,  when  preceded  by  a  description 
of  property  by  metes  and  bounds. 

This  might  be  illustrated  in  various  ways : 

Following,  for  the  purpose  of  example,  the  rule  of  construction 
that  the  elements  of  description  will  be  followed,  as  to  which  there 
is  the  least  likelihood  of  mistake. 

Let  us  suppose  that  land  is  sold  by  metes  and  bounds,  the  front 
boundary  being  the  Mississippi  river  aud  the  other  boundaries  being, 
if  possible,  equally  as  monumental. 

Sections  on  the  water  course,  sold  as  entire  sections,  although  frac- 
Idonal,  would  not  control. 

The  description  fronting  on  the  Mississippi  river  would  control  the 
area  without  regard  to  a  superadded  section  as  part  of  the  descrip- 
tion. 

In  Milliken  vs.  Minnis,  12  L.  648,  the  sale  was  not  by  boundary. 

The  inference  is  inevitable,  if  it  had  been  a  sale  by  metes  and 
bounds,  they  would  have  governed. 

In  that  case  the  land  was  on  the  Mississippi  river,  with  a  front  of 
about  three-quarters  of  a  mile. 

The  front  line  extended  to  a  fence  and  followed  the  fence  to  the 
rear,  and  beyond  the  same,  containing  640  acres,  more  or  less,  being 
four  quarter  sections,  as  surveyed  by  Maxfield^  Ludlow,  etc. 

The  court  says:  ''  In  seeking  for  the  intention  of  the  parties  the 
whole  contract  must  be  examined,  and  if  possible  effect  given  to 
every  part.    The  expressions  h^ing  four  quarter  secUone  as  surveyed 
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hy  Maxfleld^  Ludlow,  etc.,  form  an  important  part  of  the  designation 
of  the  land  surveyed,  and  can  not  be  overlooked. 

''If  there  had  been  no  other  description  of  the  land  it  would  have 
been  snfElcient  to  convey  the  foor  quarter  sections,  for  which 
patents  were  afterward  obtained  by  the  defendant. 

''There  is  no  difficulty  about  the  lane  which  forms  the  lower  line. 
The  dispute  appears  to  have  arisen  from  the  vague  manner  in  which 
the  upper  boundary  has  been  described  as  running  (m  a  fence  and 
beyond  it,  without  saying  either  in  what  direction  or  to  what  dis- 
tance. We  are  of  opinion  that  a  reference  in  the  contract  to  the 
survey  of  Ludlow  must  control  the  vague  and  indefinite  description  of 
boundaries  in  other  clauses  of  the  contract.^'  (The  last  italics  are 
ours.) 

The  boundaries  were  vague  and  indefinite,  therefore  other  data 
controlled  in  locating  the  tract  of  land. 

In  Kirkpatrick  vs.  McMillen  et  al.,  14  La.  497,  the  reference  to 
the  plan  and  boundaries  of  the  streets  governed,  and  not  the  lots  as 
numbered  and  the  measure  as  given. 

We  have  not  found  a  case  in  which  it  was  held  that  the  estab* 
lished  well  known  boundary  lines  of  the  four  sides  of  a  tract  of  land 
shall  not  control  the  location  in  a  bona  fide  sale  of  land  thus  bounded. 
Courses,  distances,  admeasurements  and  ideal  lines  upon  the 
ground  yield  to  known  and  fixed  measurements,  whether  natural  or 
artificial. 

These  being  the  governing  principles  they  must  control  the  issues 
in  the  case  at  bar. 

The  allegations  being  admitted  as  true  the  plaintiff  is,  at  this  time, 
in  the  attitude  of  having  admitted,  for  the  purpose  of  the  exception, 
that  a  small  portion  of  the  land  in  question  is  public  land,  and  that 
some  of  the  land  is  in  the  possession  of  the  owner  of  Riverside 
plantation. 

These  issues  demand  hearing  and  further  consideration. 
The  ruling  regarding  the  exception  is  therefore  annulled,  that  it 
may  be  ascertained  how  much  if  any  of  the  land  in  question  is  public 
land,  and  that  the  dividing  lines  between  Waterloo  plantation  and 
Riverside  plantation  may,  if  possible,  be  established  in  accordance 
with  the  calls  of  the  deed,  that  read  as  follows,  viz. :  <' Above  and  in 
the  rear  of  Riverside  plantation,"  and  thereby  include  within  cor- 
rect boundaries  all  lands  forming  part  of  Waterloo  plantation. 
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It  is  ordered,  adjudged  and  decreed  that  the  jadgment  appealed 
from  be  annulled  and  set  aside,  that  the  case  be  reinstated  for  trial 
and  that  same  be  heard  on  the  merits,  in  accordance  with  the  views 
above  expressed.  The  case  is  therefore  remanded  to  the  District 
Court. 

Appellee  to  pay  costs  of  appeal. 


No.   11,467. 
Saicubl  G.  N.  Gates  vs.  H.  B.  Gaither  bt  al. 

An  act  executed  In  tlie  State  of  Michigan,  between  citizens  of  that  State,  and 
which,  by  the  parties  to  the  contract,  is  intended  to  operate  as  a  mortgage  on 
real  estate  situated  in  the  State  of  Louisiana,  same  will  be  given  effect  as  a 
conyentional  mortgage,  affecting  third  persons  after  due  inscription. 

In  case  an  absentee  Is  sought  to  be  reached  and  affected  by  a  decree  appertaining 
to  real  estate  situate  here,  the  appointment  of  a  curator  ad  hoc  to  represent  him 
is  Jurisdictional,  and  the  mod%u  operandi  of  appointment  must  closely  conform 
to  the  Constitution  and  law,  on  the  pain  of  nullity. 

APPEAL  from  the  Eighth   District  Coart,   parish  of    Concordia. 
BoatneTj  J.   ad  hoc. 


Lazerua,  Moore  <&  Luce  Attorneys  for  Defendants  and  Appellees: 
A  common  law  mortgage,  executed  In  a  common  law  State,  between  parties 
residing  therein,  will  not  be  given  tbe  effect  of  a  Louisiana  mortgage  against 
third  persons.  C.  C.  3278.  3283,  8287.  3288,  3290;  34  An.  796,  38  An.  890 ;  40  An.  823. 
A  common  law  deed  will  likewise  not  be  given  such  effect.  Same  authorities. 
A  seizure  under  an  attachment  having  been  made  prior  to  the  recordation  of 
the  alleged  common  law  deed,  prevails  against  the  deed. 

A  common  law  mortgage  will  not  have  the  effect  of  preventing  a  valid  adjadi* 
cation  by  the  sheriff,  even  though  the  price  bid  is  not  sufficient  to  discharge 
said  common  law  mortgage.    C.  P.  679,  683,  684. 


C  L.  Collins  and  Young  &  Young  Attorneys  for  Plaintiff  and  Ap- 
pellant : 

1.  Notice  to  a  party  defendant  by  service  on  a  curator  ad  hoc  Is  a  constructive 
service,  in  lieu  of  personal  service,  and  the  laws  authorizing  such  service 
must  be  strictly  followed.  10  M.  474;  6  R.  148;  8  An.  365;  9  An.  238;  Am.  and  Eng. 
Encyc.  of  Law,  Vol.  16,  p.  817. 

2.  Sec.  6  of  Act  No.  43  of  1882  specifies  that  In  all  cases  In  which  the  clerk  Is  em- 
powered by  this  act  to  grant  orders  in  case  of  the  absence  of  the  judge  from 
the  parish,  or  his  recusation,  the  oath  of  the  party  or  his  attorney  most  be  an- 
nexed to  the  petition  or  application.  A  Judgment  founded  on  a  service  on  a 
curator  ad  hoc  appointed  by  the  clerk,  without  such  affidavit.  Is  null  and  void* 
12  R.  542;  33  An.  76. 
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A  judgment  by  default  entered  and  confirmed  without  showing  that  the  curator 
ad  koc  accepted  the  appointment,  or  made  an  apt)earance  in  the  suit,  is  a 
nullity.  2  An.  446.  A  judgment  which  is  Itself  the  object  of  attack  for  nullity 
can  not  be  pleaded  as  res  judicata  in  bar  of  such  action.  34  An.  813;  82  An  15;  29 
An.  557;  42  An.  1074;  American  and  English  JB^ncyclopedla  of  Law,  Vol.  21, 184. 
A  judgment  against  a  party  not  legally  cited  Is  null,  though  the  formalities 
of  law  have  been  complied  with,  unless  the  party  was  present  in  the  parish 
and  suffered  the  judgment  to  be  executed.    C.  P.  612. 

The  form  of  a  contract  must  be  governed  by  the  laws  and  usages  of  the  place 
where  it  is  passed.    C.  C,  Art.  10;  38  An.  893. 

It  is  elementary  that  courts  of  justice  are  bound  to  give  effect  to  contracts  ac- 
cord ing  to  their  true  intent  and  meaning.  The  character  of  a  contract  is  to  be 
found  in  the  object  the  parties  sought  to  accomplish  rather  than  in  the  ap- 
pellation they  have  given  it.  We  are  to  look  at  the  substance  and  essence  of 
contracts,  raiher  than  to  their  form.  Tete  vs.  Lanaux,  45An.  p.  1343;  14  So. 
Rep.  243;  5  N.  S.  161 ;  3  An  303;  10  La.  243. 

A  common  law  mortgage  executed  in  a  common  law  State  between  resident 
citizens  of  that  State  is  in  the  nature  of  a  pignorative  contract,  by  which  a 
quasi -hypothecary  right  is  conferred.  It  is  recognized  by  the  jurisprudence 
of  this  State  as  a  contract  of  security,  and  may  be  enforced  In  a  proper  pro- 
ceeding and  showing  for  specific  performance.  Howe  vs.  Austin,  40  An.  323; 
Howe  vs.  Powell,  40  An.  307;  38  An.  890;  12  An.  489. 

A  debtor  may  validly  convey  his  immovable  property  in  the  form  of  a  sale,  in 
order  to  secure  the  creditor.  The  continued  possession  by  the  creditor  does 
not  make  the  transaction  void.  Though  in  the  form  of  a  sale  the  conveyance 
does  not  vest  the  ownership  in  the  creditor,  but  may  give  him  a  right  to  be 
paid  out  of  its  proceeds  by  priority.  31  An.  354;  1  N.  S.  418;  2  N.  S.  22;  14  An.  560; 
5  An.  97;  8  La.  3U8;  10  La.  2d7 ;  1  N.  S.  823 ;  38  An.  154 ;  44  An.  925. 
The  setting  aside,  for  any  cause,  of  the  sale  of  an  immovable  made  by  a  debtor 
to  his  creditor,  who  had  a  mortgage  on  the  immovable,  will  not  impair  any 
legal  rights  on  the  property  which  the  creditor  had  in  virtue  of  his  mortgage. 
The  purchase  of  land  cannot  have  the  effect  of  destroying  the  mortgage  unless 
the  title  passes.  30  An.  1307, 1309;  8  An.  462;  13  An  601 ;  14  An.  590;  2  La,  65L 
If  the  price  offered  by  the  highest  and  last  bidder  is  not  sufficient  to  discharge 
the  mortgages  existing  on  the  property,  and  which  have  a  preference  over  the 
judgment  creditor,  there  shall  be  no  ad  Indication.    C.  P.,  Art.  684. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  co-defendant,  Gaither,  was  originally  the  owner 
of  the  Criton  plantation.  He  sold  to  another  co-defendant,  Wash^ 
ington,  one-half  interest,  and  to  another  co-defendant,  Oaskey,  the 
remaining  half  interest.  Subseqaently  Washington  sold  one- fourth 
interest  to  Caskey — ^he  thus  becoming  three -fourths  owner  and 
Washington  one -fourth  owner. 

Oaskey  executed  to  the  plaintiff  in  Michigan,  where  both  parties 
resided  at  the  time,  a  common  law  mortgage  upon  his  three -fourths 
interest,  which  was  recorded  on  the  10th  of  March,  1891.     Subse- 
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quenfcly  he  executed  to  the  plaintiff  an  act  of  sale  to  his  three -fourths 
interest,  which  was  recorded  on  the  26th  of  December,  1891. 

Intermediately  between  said  mortgage  and  sale— on  the  29th  of 
September,  1891 — Gaither  instituted  suit  against  Caskey  to  revoke 
the  sale  of  one -half  interest  in  the  land  for  the  non-payment  of  the 
purchase  price  and  to  recover  damages  for  the  violation  of  his  con- 
tract, and  caused  to  be  attached  the  one -fourth  interest  Caskey  had 
purchased  from  Washington.  Judgment  was  rendered  dissolving  the 
sale  and  sustaining  attachment,  and  the  amount  of  $600  damages 
was  allowed.  Subsequently  this  one-fourth  was  sold  under  fi,  fa. 
and  adjudicated  to  Gaither — he  thus  becoming  invested  again  with 
three -fourths  of  the  property  and  Washington  remaining  the  owner 
of  one -fourth.  In  partition  suit  between  Washington  and  Gaither, 
there  was  a  judgment  ordering  partition  to  be  made  by  licitation  of 
the  Criton  plantation,  but  no  sale  was  made  thereunder. 

The  following  are  the  objects  of  this  suit,  to-wit : 

First — ^The  annulment  of  the  sale  of  the  one- fourth  interest  of 
Caskey  in  the  Criton  plantation  made  under  attachment  and  fi,  fa,  in 
the  suit  of  Gaither  vs.  Caskey. 

Second — ^To  obtain  judgment  against  Caskey  for  $7000,  and  enforce 
against  the  Caskey  one -fourth  interest  in  the  plantation  that  he  ac- 
quired from  Washington  plaintiff* s  common  law  mortgage  of  March 
10,  1891. 

Third — ^The  annulmeiilt  of  the  judgment  of  partition  in  suit  of 
Washington  vs.  Gaither  et  als. 

On  the  trial  there  was  a  general  judgment  against  the  plaintiff  and 
he  has  appealed. 

I. 

The  averments  of  the  petition  in  respect  to  the  nullity  of  the 
judgment  and  sale  in  Gaither  vs.  Caskey  are,  1.  that  said  Michigan 
mortgage  at  common  law  has  the  legal  effect  of  mortgage  in  Louisi- 
ana, and  as  such,  same  was  in  operation  on  the  one -fourth  interest 
in  the  Criton  plantation  prior  to  its  attachment  and  sale ;  and  that  as 
said  mortgage  was  given  to  secure  the  payment  of  $7000,  said  sale 
and  adjudication  are  null,  for  the  reason  that  the  price  of  sale  was 
insufficient  to  discharge  the  aforesaid  mortgage  having  a  preference 
over  the  attachment  and  sale  of  the  judgment  creditor.  2.  That  if 
said  Michigan  instruments  are  given  effect  as  a  sale  of  the  property, 
then  the  attachment  and  sale  were  made  of  the  property  of  another* 
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Qaither  and  Washington  make  common  canse  and  unite  in  one 
answer,  and  they  aver  that  *'  the  common  law  mortgage  and  deed 
upon  which  the  plaintiff  sues  and  bases  his  demand  has  not  the 
effect  of  a  mortgage  in  Louisiana,  nor  the  effect  of  a  conveyance  of 
real  estate  affecting  third  parties." 

In  the  alternative  they  aver  that  if  same  ever  existed  it  <'  was  ex- 
tinguished by  payment  or  confusion,  or  by  the  alleged  common  law 
deed;"  but  this  allegation  is  supplemented  by  the  additional  one, 
that  if  said  deed  was  executed  in  alleged  satisfaction  of  the  afore- 
said mortgage,  same  having  been  filed  subsequent  to  the  attachment 
of  the  property,  it  was  without  legal  effect  as  a  conveyance  under 
the  laws  of  Louisiana,  and  did  not  oust  or  divest  their  title  derived 
through  previous  attachment  ani  sale. 

They  also  plead  the  proceedings  and  judgment  in  the  partition  suit 
of  Washington  vs.  Gaither  et  al8.  as  res  adjudicata  and  as  an  estoppel. 

On  this  statement  it  is  clear  that  the  gravamen  of  the  controversy 
is  the  common  law  mortgage,  and  it  must  be  determined  by  the  legal 
effect  that  is  to  be  given  to  it  under  the  jurisprudence  of  this  court 
— the  deed  not  being  recorded  as  a  conveyance  prior  to  the  attach- 
ment it  is  without  effect,  and  may  consequently  be  omitted  from  the 
discussion.    This  is  apparently  conceded  by  both  parties. 

While  noting  the  defendant's  counsel  contention  in  brief,  to  the 
effect  that  while  this  deed  unrecorded  ^.did  not  affect  defendant's 
title,  it  extinguished  any  rights  Gates  had  under  his  mortgage  and 
released  its  grasp  upon  the  property,  we  think  it  quite  clear  that  it 
is  unfounded  in  law — ^the  legal  effect  of  an  avoidance  of  the  sale 
beings  the  revival  of  the  mortgage,  which  formed  its  consideration. 
OhafTe  vs.  Morgan,  80  An.  1307,  and  authorities  cited ;  American  and 
English  Encyclopedia  of  Law,  Vol.  15,  p.  319 ;  Cooper  vs.  Bigly,  13 
Michigan,  463;  Tower  vs  Divine,  89  Michigan,  443. 

With  reference  to  the  main  question,  the  precept  of  our  law  is  that 
''  the  form  and  effect  of  public  and  private  written  instruments  are 
governed  by  the  laws  and  usages  of  the  place  where  they  are  passed 
or  executed. 

*'  But  the  ejfect  of.  acta  passed  in  one  country  to  have  effect  in  another 
country  is  regulated  by  the  laws  of  the  country  where  such  acts  are  to 
have  effect.^'     R.  O.  C.  10. 

We  have,  therefore,  in  the  present  discussion,  first,  to  determine 
whether  the  form  and  effect  of  the  instrument  in  question,  under  the 
19* 
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law  and  jarisprndence  of  Michigan,  is  snch  as  to  constitute  same  a 
mortgage  at  common  law ;  and  second,  if  same  is  in  effect  a  mortgage 
in  the  State  of  Michigan,  what  effect  is  to  be  given  it  in  this  State, 
where,  by  its  terms,  same  was  to  have  effect. 

The  following  are  the  recitals  of  the  act,  viz. : 

*'  This  indenture,  made  this  twenty-fourth  day  of  February,  in  the 
year  1891,  between  Joseph  G.  Caskey,  of  the  city  of  Saginaw,  in  the 
county  of  Saginaw  and  State  of  Michigan,  party  of  the  first  part,  and 
Samuel  G.  M.  Gates,  of  Bay  City,  Bay  county.  State  of  Michigan, 
party  of  the  second  part, 

**  WITNESSETH,  That  the  said  first  party,  in  consideration  of  deven 
thousand  (7000)  dollars  to  him  paid  by  the  second  party,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  sold  and  conveyed, 
and  by  these  presents  does  grant,  sell  and  convey  unto  the  said 
second  party  and  to  his  heirs  and  assigns  forever,  an  equal  undi- 
vided three -fourths  interest  in  and  to  that  parcel  of  land  known  as 
the  Oriton  plantation,  situated  in  the  parish  of  Ooncordia  and  State 
of  Louisiana,  and  described  as  bounded  on  the  north  by  Tecoa,  east 
by  Helena,  south  by  swamp,  and  west  by  Chernpa,  and  being  the 
south  half  of  southwest  quarter  of  section  twenty -four,  the  south 
half  of  section  twenty- three,  all  of  section  twenty-five,  twency-six, 
twenty-seven,  thirty-five  and  thirty- six,  and  containing  in  the  ag- 
gregate 3606.45  acres  of  land,  more  or  less,  together  with  the  here- 
ditaments and  appurtenances  thereunto  belonging  or  in  anywise  ap- 
pertaining. 

''And  the  said  first  party,  for  his  heirs,  executors,  administrators 
or  assigns,  does  covenant  and  agree  with  said  second  party,  his  heirs 
and  assigns,  that  at  the  time  of  the  delivery  of  these  presents  he  is 
well  seized  of  the  above  granted  premises  in  fee  simple,  that  they 
are  free  from  all  incumbrances  whatever,  and  that  he  will,  and  his 
heirs,  assigns,  administrators  and  executors  shall  forever  warrant  and 
defend  the  same  against  all  lawful  claims  whatever. 

^^ Provided,  That  these  presents  are  on  the  express  condition  that, 
if  the  said  first  party  shall  pay  to  the  said  second  party  all  sums  of 
money  which  may  become  due  and  payable  from  said  first  party  to 
said  second  party  at  any  time  within  one  year  from  and  after  the 
date  of  these  presents,  according  to  the  terms  of  a  certain  bond  of 
even  date  herewith,  executed  by  said  first  party  and  delivered  to 
said  second  party,  then  these  presents  and  the  said  bond  shall  cease 
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and  be  null  and  void.  But,  in  case  of  the  non-payment  of  the  said 
0am  or  sums  mentioned  and  described  in  the  said  bond,  or  the  in- 
terest thereof,  or  any  part  of  said  principal  or  interest,  at  the  time, 
in  the  manner,  and  at  the  place  specified  for  the  payment  thereof, 
and  the  performance  of  all  the  conditions  of  the  said  bond,  then,  and 
in  snch  case,  it  shall  and  may  be  lawful  for  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators  or  assigns  to  grant, 
bargain,  sell,  release  and  convey  the  said  premises,  with  the  appur- 
tenances, and  on  such  sale  to  make  and  execute  to  the  purchaser  or 
purchasers,  their  heirs  and  assigns  forever,  good,  ample  and  suffi- 
cient deed  or  deeds  of  conveyance  ,in  law,  rendering  the  surplus 
moneys,  if  any  there  should  be,  to  the  said  party  of  the  first  part, 
his  heirs,  executors  or  administrators. 

<'  And  the  said  party  of  the  second  part,  upon  payment  of  all  sums 
aforesaid,  and  the  interest  thereon,  according  to  the  terms  of  said 
bond ,  agrees  that  he  will  forthwith  execute,  or  cause  to  be  executed 
and  delivered  to  the  said  party  of  the  first  part,  his  heirs  or  assigns, 
a  good  and  sufficient  deed  re -conveying  the  land  above  described  to 
said  party  of  the  first  part,  his  heirs  or  assigns,  without  fraud  or 
delay. 

<'  The  execution  and  delivery  of  this  instrument  shall  not  hinder 
or  prevent  the  said  party  of  the  first  part,  his  heirs  or  assigns,  from 
cutting,  manufacturing  and  removing  any  timber  now  standing, 
or  being  upon  the  land  hereinbefore  described. 

*^  Pronided,  that  the  security  of  said  party  of  the  second  part 
shall  not  be  impaired  thereby. 

<*  In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 

his  hand  and  seal  the  day  and  year  first  above  written. 

**  Jos.  0.  Caskby.  (l.  b.) 
*'  Executed  in  presence  of — 

**  O.  C.  Stevens, 

"  J.  K.  Stevens, 

"  A.  F.  Lewis." 

From  the  foregoing  recitals  it  appears  that  the  act  is  one  under 
private  signature,  and  was  executed  in  the  State  of  Michigan  by  and 
between  citizens  of  that  State.  That  the  consideration  expressed  is 
$7000  in  cash  had  and  received,  for  which  the  property  was  sold  and 
conveyed.  That  the  property  described  was  real  estate  situated  in 
the  State  of  Louisiana — the  act  containing  the  pr(yviso  that  if  the 
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grantor  shall  pay  all  the  sums  of  money  due,  at  a  time  specified,  the 
same  shall  be  void,  otherwise  the  grantee  may  sell  and  convey 
the  property,  and  from  the  proceeds  of  the  sale  realize  the  amount 
due. 

Taken  as  a  whole,  the  act  only  evidences  a  quasi  alienation  of  the 
rea,  and  not  an  absolute  title  to  the  property — a  jus  in  re,  though  of 
limited  or  qualified  character,  and  defeasible  upon  the  happening  of 
the  condition  specified. 

In  Mcllvane  vs.  Legare,  84  An.  926,  this  court  said:  ''  We  con- 
sider it  well  settled  that  this  court  will  take  judicial  notice  of  the 
well-known  fact  that  the  common  law  forms  the  basis  of  the  juris- 
prudence of  our  sister  States  of  this  Union,"  etc.  Citing  Copely  vs. 
Stanford,  2  An.  885;  Wbiston  vs.  Stodder,  8  M.  95;  Colt  vs. 
O'Callaghan,  2  An.  984. 

Under  the  title  of  *'  absolute  conveyance  intended  as  a  mortgage^  ^  in 
the  American  and  English  Encyclopedia  of  Law  we  find  this  principle 
announced,  viz. : 

<^  One  of  the  most  notable  instances  of  an  equitable  mortgage  is 
that  of  an  absolute  conveyance  intended  as  security  for  a  debt,  and 
to  have  the  effect  of  a  mortgage.''     Page  675. 

And  it  is  supported  by  numerous  authorities  collated  from  various 
common  law  States 

From  the  same  work  we  find  the  description  given  of  a  common 
law  mortgage  in  these  words,  viz. : 

'^  A  formal  or  common  law  mortgage  has  the  component  parts  of 
a  deed  conveying  the  fee,  with  a  condition  added  that  it  is  to 
be  void  upon  the  payment  of  a  specified  debt,  or  the  performance  of 
some  other  designated  thing.  *  *  Covenants  against  waste  are 
sometimes  inserted."  Page  788.  Citing  Jones  on  Mortgages,  Sec.  60. 

Applying  these  precepts  to  the  instrument  in  question,  and  the 
inference  is  clear  that  it  is  a  common  law  mortgage. 

This  precept  has  been  maintained  by  the  Michigan  court,  employ- 
ing these  words,  to- wit: 

<'  According  to  the  well  settled  rules  of  law  a  deed  given  to  secure 
money  lent,  and  redeemable  by  its  payment,  is  itself  a  mortgage," 
etc.     Hurst  vs.  Beaver,  50  Michigan,  612. 

In  Jeffrey  vs.  Hursh,  58  Mich.  246,  the  principle  is  even  more  dis- 
tinctly stated  as  applicable  to  the  instrument  under  consideration. 

<<  It  is  now  settled,"  say  the  court,  '<  as  well  as  any  principle  of 
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law  can  be,  that  an  absolate  deed,  with  a  bond  or  defeasance,  or 
agreement  executed  at  the  same  time,  to  reconvey  the  estate  upon 
payment  of  a  certain  sum  of  money,  constitute  a  mortgage,  if  the 
instruments  are  of  the  same  date,  or  are  executed  and  delivered  at 
the  same  time,  and  as  one  transaction;  and  when  this  is  the  case,  it 
is  a  conclusion  of  law  that  they  constitute  a  legal  mortgage." 
Citing  Wilson  vs.  Shoenburger,  31  Penn.  St.  295;  Ruttonbough  vs. 
Ludwick,  Id.  131. 

The  two  instruments  under  consideration — bond  and  deed — are 
contemporaneous  in  date  and  state  the  same  identical  consideration, 
and,  consequently,  same  constitute  a  mortgage  in  the  State  of  Mich- 
igan; and  under  an  agreement  of  counsel,  the  laws  and  decisions  of 
the  courts  of  Michigan  are  to  be  considered  as  if  they  were  formally 
introduced  in  evidence. 

Hence,  our  conclusion  is  that  the  first  question  above  propounded 
must  be  answered  in  the  affirmative ;  and  we  must  now  determine 
what  effect  is  to  be  given  this  act,  as  a  mortgage  in  Louisiana,  under 
the  terms  of  our  code.  Art.  10.  In  determining  the  effect  to  be 
given  to  the  act  in  the  State  of  Louisiana,  we  must  lose  sight  of  its 
phraseology,  and  look  to  its  substance  alone,  as  the  law  and  jurispru- 
dence of  the  State  of  Michigan  must  be  consulted  with  respect  to  its 
form;  and,  consulting  the  laws  and  jurisprudencb  of  Michigan,  we 
find  its  form  is  complete  and  perfect,  so  as  to  constitute  the  acts  in 
question  a  valid  mortgage,  there.  And  finding  same  va)id  inform, 
in  the  State  pf  Michigan,  they  must  be  assumed  and  treated  as  valid 
in  form  in  Louisiana. 

The  essential  difference  between  a  mortgage  at  common  law  and 
one  in  Louisiana  consists  in  the  fact  that  the  former  is  a  quasi 
alienation  and  imports  a  delivery  of  possession,  while  the  latter  is  a 
mere  security  without  importing  delivery  to  the  mortgagee.  fSR.  C. 
O.  3290.  Such  an  instrument  as  the  one  in  question  is  not,  in  essence, 
or  in  form,  a  mortgage  in  this  State ;  but  being  a  mortgage  in  form 
and  in  essence  in  Michigan,  it  must  be  given  effect  as  a  mortgage  in 
Louisiana,  where  it  was  intended  to  operate  and  have  effect. 

Quite  a  contrariety  of  cases  of  this  and  similar  purport  have  been 
presented  to  this  court  for  investigation  and  decision,  and  it  will  be 
necessary  to  review  and  analyze  some  of  them  in  order  to  find  the 
settled  theory  of  our  jurisprudence  on  this  vexed  question. 

In  Bernard  vs.  Scott,  12  An.  489,  the  court  dealt  with  an  act  quite 
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similar  to  the  one  nader  consideration,  the  principal  question  being 
whether  it  was  *'a  sale  under  a  condition  which  had  become  abso- 
lute," or  a  mortgage — the  property  in  controversy  and  covered  by 
the  act  being  situated  in  Louisiana,  while  the  parties  to  the  act 
resided  in  the  States  of  Mississippi  and  Ohio,  respectively. 

Of  this  instrument  this  court  said : 

*'  As  the  parties  to  the  instrument  were  both  residents  in  States 
where  the  common  law  prevails ;  as  the  instrument  was  executed  in 
a  common  law  State,  and  in  the  form  adopted  to  create  a  mortgage 
there;  and  as  a  part  of  the  property  subject  to  the  action  of  the  in- 
strument was  situated  in  the  State  of  Mississippi,  there  can  be  no 
question  that  the  original  intention  of  the  parties  to  the  act,  the 
grantor  and  the  grantee,  intended  to  create  a  mortgage  to  secure  the 
payment  of  a  sum  of  money.  Citing  2  Blackstone  Com.  158,  and  4 
Kent's  Com.  169. 

The  court  further  held  that  as  the  act  covered  property  situated  in 
Mississippi  and  Louisiana,  a  purchaser  *<  was  bound  to  inquire  whnt 
effect  the  law  would  give  to  the  same ;  similar  instruments  have  been 
held  to  be  mortgages  of  property  situated  in  a  common  law  State, 
and  afterward  removed  here.     See  Sinnott  vs.  Russell,  1  N.  S.  522. 

<'In  the  case  of  Hayden  vs.  Nutt,  4  An.  71,  the  court  recognized 
an  instrument  similar  in  form,  executed  in  the  State  of  Mississippi, 
and  operating  on  the  individual  interest  of  the  grantor  in  a  tract  of 
land  situated  in  the  State  of  Louisiana,  as  a  mortgage." 

Of  similar  import  is  Watson  vs.  James,  15  An.  386.  . 

In  Bowman  vs.  McElroy,  14  An.  594,  it  was  held  that  <'  a  deed  of 
trust  executed  in  Mississippi  and  recorded  in  this  State,  which  ex- 
presses that  it  was  given  to  secure  a  certain  amount  *  *  can  not 
be  enforced  here  against  the  property  mortgaged,  to  the  prejudice 
of  other  mortgage  creditors,  except  for  the  amount  specified." 

In  Miller  vs.  Shotwell;  88  An.  891,  the  decision  of  the  court  turned 
upon  a  proper  construction  of  an  act  which  was  executed  in  the 
State  of  Alabama  between  citizens  of  that  State  on  one  part,  and  a 
citizen  of  this  State  on  the  other  part,  and  in  respect  to  lands  situ- 
ated in  this  State.  In  terms  the  instrument  under  consideration  in 
that  case  was  very  much  the  same  as  the  one  under  consideration  in 
the  instant  case ;  and  of  it  this  court  expressed  the  opinion  that 
<<  the  text  of  the  instrument  viewed  in  the  light  of  our  jurisprudence 
and  of  the  laws  of  Alabama    *     *    leaves  no  doubt  in  our  minds  as 
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to  the  true  intention  of  the  parties  thereto.  It  was  clearly  to  create 
a  mortgage  by  way  of  security  for  the  purchase  price  of  the  lands 
therein  described." 

To  the  same  effect  is  Ricks  vs.  Goodrich,  3  An.  212;  Qause  vs. 
Bullard,  16  An.  107,  and  Howe  vs.  Austin,  40  An.  823.  Indeed, 
there  is  no  decision  we  can  find,  and  there  is  not  one  to  which  we 
have  been  referred,  which  announces  a  contrary  doctrine. 

The  act  under  consideration  in  Thibodauz  vs.  Anderson,  34  An. 
797,  was  executed  in  the  parish  of  St.  James,  this  State,  between 
citizens  of  this  State,  and  couched  in  the  form  of  a  common  law 
mortgage,  or  deed  of  trust — the  property  affected  being  situated  in 
this  State. 

This  act  was  duly  recorded,  and  came  in  competition  with  a  mort- 
gage which  was  executed  in  the  form  prescribed  for  mortgages  in 
this  State.  Hence  the  question  of  rank,  or  priority,  properly  arose 
on  the  distribution  of  the  assets  realized  from  the  sale  of  the  prop- 
erty under  executory  proceedings. 

Of  this  particular  contract  this  court  said:.  <^This  is,  indeed,  the 
first  instance  of  this  description  which  ever  was  submitted  to  this 
court  for  determination,  on  a  question  of  mortgage  affecting  third 
persons. 

'<  We  do  not  hesitate  to  declare  that  as  this  nondescript  act  does 
not  indicate  its  character,  and  does  not  clearly  purport  on  its  face  to 
be  a  mortgage,  third  persons  are  not  bound  to  ascertain  its  nature, 
object  and  purport,  by  analyzing  it^  features  by  systems  of  reason- 
ing which  do  not,  with  certainty,  conduce  to  the  conclusion  that  it  is 
an  act  of  mortgage. 

'^  It  is  easier  to  say  what  the  act  is  not,  than  to  say  what  it  is. 
Whatever  contract  it  was  intended  to  evidence,  it  surely  can  not 
be  claimed  that  it  is  expressive  of  a  mortgage  given  by  Anderson  to 
Boyd  susceptible  of  affecting  third  persons,  although  it  might  have 
been  entitled  to  be  considered  as  security  between  the  parties. 

^*  Parties  contracting  in  tMa  iSftota  are  required,  in  all  their  trans- 
actions affecting  immovablea  situated  therein,  conferring  or  divesting 
real  rights  in  such  property,  to  comply  with  the  forms  prescribed  by  the 
local  law  and  usages  -^      *      *      *     otherwise  third  persons  sought  to 
.  be  affected  thereby  will  not  be  concluded.     Index  animi  verbo. 

'<  Reasonable  doubt  as  to  the  true  character  of  an  act  will  always 
protect  effectually  third  parties  from  the  operation  of  the  same." 
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From  the  foregoing  qaotation  it  clearly  appears  that  the  real  dis- 
tinction  between  the  contract  in  question  in  that  case  and  those  ex- 
amined in  cases  previously  cited  is  visceral  and  consists  in  the  dif- 
ference in  the  situs  of  the  contracts,  and  the  citizenship  of  the  con- 
tracting parties.  Such  a  contract  as  the  one  treated  of  in  that  case 
does  not  come  within  the  saving  power  of  Art.  ten  (10)  of  the  Civil 
Code,  because  it  was  not  an  act  passed  in  one  country  or  State  to 
have  effect  in  another  country  or  State.  But  it  was  a  contract 
between  citizens  of  this  State  with  regard  to  real  property  in  this 
State,  and  couched  in  the  terms  of  a  common  law  deed  of  trust. 
Hence  the  entire  subject-matter  of  the  covenant  came  under  the 
operation  of  the  laws  of  this  State,  and  which  give  no  sanction  to 
either  trust-deeds  or  trust -estates. 

The  conclusion  is,  therefore,  quite  clear  that,  on  both  reason  and 
authority,  there  is  no  incompatibility  between  the  principle  an- 
nounced in  Thibodauz  vs.  Anderson  and  that  announced  in  Miller 
vs.  Shotwell,  and  previous  cases. 

Giving  to  the  Michigan  contract  the  legal  effect  it  was,  by  the  par- 
ties, intended  to  have,  in  this  State,  where  it  was  by  them  intended 
to  operate,  'and  the  conclusion  is  irresistible  to  the  effect  that, 
operating  as  a  mortgage  under  our  law,  its  timely  and  proper  in- 
scription affected  third  persons  and  creditors  of  the  grantor  and 
mortgagor  in  this  State,  just  as  completely  as  if  same  had  been 
couched  in  the  form  prescribed  by  our  law.  And  this  principle  is 
distinctly  announced  in  Bowman  vs.  McElroy. 

Giving  to  the  Michigan  contract  effect  as  a  mortgage  in  this  State, 
two  consequences  necessarily  follow,  to- wit: 

First — That,  it  having  been  duly  inscribed  on  the  book  of  mort- 
gages in  the  parish  where  the  property  is  situated  prior  to  the 
attachment  of  Gaither,  it  primed  the  privilege  he  acquired  by  his 
seizure. 

8ec(md — That  it  being  a  mortgage  evidenced  by  contract,  it  must 
be  given  effect  as  a  conventional  mortgage  under  our  law. 

Giving  to  it  the  effect  of  a  conventional  mortgage  under  our  law, 
and  the  amount  it  was  given  to  secure  being  $7000  with  interest,  the 
price  of  sale  under  fi,  fa,  issued  under  Gaither's  judgment  was  in- 
sufficient to  cover  it,  and  the  adjudication  is  necessarily  void  ab 
initio  J  and  conveyed  no  title  to  the  purchaser.     C.  P.  684. 

The  general  rule  formulated  under  that  article  is,  that  property 
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specially  mortgaged  can  not  be  Bold  at  the  suit  of  a  third  party 
nnlesB  the  price  bid  exceed  the  amount  of  such  special  mortgages. 
For  if  there  be  no  surplus  of  proceeds  after  the  payment  of  the 
mortgage  there  is  no  price,  and  the  adjudication  would  have  no  con- 
sideration. Bacas  vs.  Hernandez,  31  An.  87;  Dunning  vs.  Coleman, 
28  An.  48;  Hills  vs.  Jacobs,  7  R.  406. 

II. 

In  view  of  the  opinion  we  entertain  of  the  Michigan  contract,  the 
plaintiff  is  undoubtedly  entitled  to  its  enforcement  against  the  one- 
fourth  interest  in  the  Criton  plantation  which  Caskey  acquired  from 
Washington,  and  subsequently  attached  by  Gaither.  Consequently, 
plaintiff  is  entitled  to  personal  judgment  against  the  defendant,  Cas- 
key— he  having  personally  appeared  in  the  court  below  and  answered, 
submitting  himself  to  the  jurisdiction  of  the  court — for  the  sum  of 
f  7000,  with  recognition  of  lien  and  mortgage  on  the  property  de- 
scribed,  to   take   date   from  the  10th  of  March,  1891,  the  date  of 

recordation. 

III. 

With  regard  to  the  nullity  of  the  judgment  in  the  partition  suit  we 
are  fully  satisfied. 

The  averment  of  the  petition  Is,  that  t)ie  suit  was  instituted  by 
Washington  against  Gaither  and  petitioner — the  latter  being  a  citizen 
of  the  State  of  Michigan — and  that  no  curator  ad  hoc  was  appointed 
to  represent  him  as  an  absent  defendant — the  clerk  of  court  having 
appointed  an  alleged  curator  without  afiQdavit  being  made  of  the  ab- 
sence of  the  judge  of  the  District  Court  from  the  parish  at  the  time ; 
and  the  record  of  said  partition  suit  disclosing  that  the  curator  thus 
appointed  neither  accepted  the  appointment  or  acted  under  it  by 
filing  an  answer,  or  otherwise. 

The  theory  of  plaintiff's  counsel  is  that  in  such  case  the  appoint- 
ment of  a  curator  ad  hoc  is  jurisdictional ;  and  we  have  so  held  in 
many  cases.  It  is  manifestly  a  8ine  qua  non,  Butler  vs.  Washington, 
46  An.  279,  and  Young  vs.  Upshur,  42  An.  362. 

The  only  means  of  subjecting  the  property  to  the  power  and  juris- 
diction of  the  court,  is  by  citing  the  plaintiff  as  an  absentee  by  means 
of  a  curator  ad  hoc. 

The  petition  bears  this  endorsement,  to-wit: 

*<  The  foregoing  petition  considered,  it  is  ordered  that  John  Dale 
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be  appointed  curator  to  represent  the  interest  of  Sam  eel  G.  N.  Gates' 
This  signed  in  chambers,  13th  January,  1892. 

<*  W.  H.  Shields, 

^^ Clerk  of  said  CourV^ 

This  order  is  not  preceded  by  any  affidavit. 

The  Constitution  confers  upon  the  General  Assembly  the  power 
'^  to  vest  in  clerks  of  court  authority  to  grant  such  orders  and  do 
such  acts  as  may  be  deemed  necessary  for  the  furtherance  of  the 
administration  of  justice;"  and  it  further  declares  that  *'  in  all  cases 
powers  thus  vested  shall  be  specified  and  determined."  Constitution, 
Art.  122. 

In  pursuance  of  this  constitutional  authority,  the  General  Assembly 
enacted  a  statute  which  provides  that  *'  in  the  absence  of  the  judge 
from  the  parish,  or  in  case  of  his  resignation,  they  (clerks  of  District 
Courts)  shall  have  power  to  allow  interventions,  grant  orders  o 
third  opposition  *  *  *  appoint  special  tutors,  or  tutors  ad  hoc 
to  minors,  appoint  curators  and  curators  ad  hoc,  appoint  advocates 
to  absentees."     Sec.  4  of  Act  43  of  1882. 

And  this  statute  further  provides  that  *'  in  all  cases  in  which  the 
clerk  is  empowered  by  this  act  to  grant  orders  in  the  absence  of  the 
judge  from  the  parish,  or  in  case  of  his  recusation,  the  oath  of  the 
party  J  or  of  his  attorney,  that  the  judge  is  absent  from  the  parish  or 
being  recused,  he  is  unable  to  give  the  order,  must  be  annexed  to  the 
petition  or  dpplication,^^     Id.,  Sec.  6. 

The  power  thus  vested  by  the  Legislature  in  the  clerks  of  court  is 
particularly  specified,  and  the  mode  of  its  exercise  is  also  specified 
in  mandatory  terms,  and  same  can  not  be  exercised  in  any  other 
manner. 

There  is  no  room  for  construction.  The  statute  is  plain.  The  re- 
quirement of  the  law  directing  the  appointment  of  curator  ad  hoc  to 
absentees  is  jurisdictional,  and  the  manner  of  its  observance  is  a  rule 
of  property. 

In  the  case  of  Washington  vs.  Gaither  there  is  not  the  least  ap- 
pearance of  this  statute  having  been  complied  with,  and  the  result,  is 
the  absolute  nullity  of  the  judgment  pronounced,  in  so  far  as  the 
present  plaintiff's  rights  are  concerned,  and  it  is  our  province  and 
duty  to  thus  declare  it. 

The  judgment  appealed  from  is  erroneous  and  must  be  reversed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
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appealed  from  be  annulled  and  reversed;  and  it  is  further  ordered, 
adjadged  and  decreed  that  there  be  judgment  in  favor  of  the  plain- 
tiff (1)  annulling  the  judicial  sale  of  the  one -fourth  interest  of  Joseph 
G.  Caskey  in  the  Criton  plantation,  which  he  purchased  from  John 
Washington;  (2)  that  he  have  and  recover  of  and  from  the  defend- 
ant Caskey  the  sum  of  $7000,  with  recogpiition  of  his  lien  and  mort- 
gage, taking  date  from  the  date  of  its  registry,  March  15,  1891;  (3) 
annulling  the  judgment  rendered  in  the  partition  suit  of  Washington 
vs.  Qaither. 

It  is  finally  ordered  and  decreed  that  the  defendant  and  appellee, 
Galther,  be  taxed  with  the  costs  of  both  courts. 


No.  11,441. 
State  of  Louisiana  vs.  D.  K.  Bingham. 

If  the  defendant  is  made  aware,  prevlons  to  trial,  of  the  necessity  of  employing 
counsel  to  defend  his  case,  and  neglects  to  make  such  employment  and  declines 
to  accept  the  services  of  counsel  whose  seryices  are  placed  at  his  command,  it 
Is  his  own  fault  if  he  proceeds  to  trial  without  requiring  service  of  a  copy  o 
the  Jury  list  and  the  information  as  the  law  requires;  and  if  illegal  or  incom- 
petent evidence  is  admitted  against  him  without  objection,  he  is  to  blame. 


\  PPEAL  from  the  Seventh  District  Court,  Parish  of  East  OarrolL 
Montgomery^  J, 


A 


M.  J,  Cunningham  Attorney  General,  Jos.  E.  Ransdell,   District 
Attorney,  for  the  State : 

1.  The  evidence  shows  the  defendant  was  an  unusually  intelligent  negro; 
that  his  brother  had  employed  counsel  to  defend  him. 

2.  The  law  does  not  require  service  of  the  venire  on  uu  accused  who  elects 
to  be  tried  by  the  Judge. 

3.  An  objection  of  failure  to  serve  such  venire  made  after  trial  and  convic- 
tion, comes  too  late.  State  vs.  Price,  6  An.  691;  State  vs.  Benjamin,  7  An. 
47;  State  vs.  Shay,  30  An.  114;  1  Bishop  Cr.   Pr.,  126. 


Robt.  Whetstone  Attorney  for  Defendant  and  Appellant : 
1.  Every  person  indicted  for  any  crime,  capital  or  punishable  with  imprison- 
ment at  hard  labor  for  even  years  or  more,  shall  have  a  copy  of  the  in- 
dictment and  the  list  of  the  Jury  which  are  to  pass  on  his  trial  delivered 
to  him  at  least  two  entire  days  before  trial;  he  shall  be  allowed  to  make 
his  fuli  defence  by  counsel  learned  in  the  law;  the  Judge  of  the  court  be- 
fore whom  he  is  to  be  tried  shall  immediately,  upon  his  request,  assign 
to  him  such  counsel  as  he  shall  desire.  Rev.  Stat.,  Sec.  992;  28  An.  631;  a& 
An.  679;  34  An.  1037;  43  An.  8U5. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  tried  for  and  convicted  of  the 
crime  of  forgery,  and  was  sentenced  to  imprisonment  in  the  State 
penitentiary  for  a  term  of  five  years;  from  the  judgment  and  sen- 
tence he  has  appealed,  relying  on  a  motion  for  a  new  trial  which  he 
insists  was  improperly  overruled. 

The  grounds  assigned  in  the  motion  are :  (1)  That  the  judgment 
and  sentence  pronounced  are  contrary  to  the  law  and  evidence ;  (2) 
that  he  has  no  knowledge  of  law,  is  poor  and  without  means  to  em- 
ploy counsel  to  defend  his  case ;  (3)  that  he  was  not  advised  by  the 
court  of  his  right  or  privilege,  under  the  law,  to  have  counsel  as- 
signed to  him,  whose  duty  it  was  to  assist  him  in  making  his  defence; 
and  that,  consequently,  his  case  was  tried  ex  parte  and  illegal  evi- 
dence adduced  against  him,  to  which  he  did  not  have  the  privilege 
of  objecting,  or  of  offering  evidence  in  rebuttal ;  (4)  that  there  was 
no  copy  of  the  vejiire  or  indictment  served  upon  him,  as  the  law 
directs;  (5)  that  through  ignorance  of  his  rights  he  elected  to  be 
tried  by  the  court,  when,  in  fact,  he  should  have  been  tried  by  a 
jury. 

On  the  trial  of  the  motion  both  parties  introduced  witnesses,  and 
from  their  testimony,  which  was  taken  in  writing  and  is  incorporated 
in  the  transcript,  we  find  the  following  substantial  facts,  to- wit: 

That  the  District  Judge  did  not  appoint  or  assign  the  defendant 
•counsel  because  he  was  an  unusually  intelligent  colored  man,  and  the 
•court  presumed  he  knew  whether  or  not  he  was  entitled  to  a  lawyer 
.to  defend  his  case ;  and  that  he  made  no  request  of  the  court  to 
appoint  one. 

That  the  defendant  denies  the  possession  of  means  sufiQcient  to 
employ  counsel,  and  disavows  knowledge  of  his  right  to  have  coun- 
sel appointed  to  assist  him. 

That  since  last  June  he  has  been  constantly  incarcerated  in  the 
parish  jail,  and  was  coerced  to  trial  without  legal  advice,  and  with- 
out having  been  served  with  a  copy  of  the  jury  list  of  any  kind. 

That  since  his  trial  and  conviction,  he  did  not  employ  the  attorney 
who  prepared  the  motion  for  a  new  trial  ard  assisted  in  the  trial  of 

it. 

Per  contra,  that  one  of  the  practising  attorneys  at  the  bar  of  the 
court  of  trial,  at  the  request  of  defendant's  brother,  called  to  see 
the  defendant  professionally  in  reference  to  the  case ;  and  that  his 
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services  were  engaged  by  him  (the  defendant's  brother)  to  defend 
the  accnsed.  Bnt  that  during  the  coarse  of  their  interview,  the  de- 
fendant signified  that  he  had  perfect  confidence  in  his  own  ability 
to  defend  himself,  and  he  thereupon  withdrew  from  the  case. 

That  this  interview  occurred  only  a  few  minutes  before  the  case 
was  called  for  trial. 

These  statements,  taken  as  a  whole,  seem  to  disclose,  on  the  part 
of  the  accused,  a  full  knowledge  of  his  right  to  have  counsel  to  repre- 
sent him,  and  hence  the  duty  was  imposed  upon  him  to  have  made  a 
request  of  the  judge  for  the  assignment  of  counsel  to  defend  him. 
This  is  the  plain  precept  of  the  law.  State  vs.  Doyle,  36  An.  91;  R.  ^ 
S.,  Sec.  992. 

If  incompetent  and  illegal  evidence  was  adduced  against  him  on 
the  trial ;  if  no  copy  of  the  information  and  the  jury  list  were  served 
upon  him,  it  was  evidently  because  he  did  not  have  timely  and  com- 
petent legal  advice;  but  it  was  just  as  evidently  the  fault  of  the 
defendant  that  he  declined  to  accept  the  services  of  the  attorney  his 
brother  had  selected  for  him,  and  risked  his  defence  on  his  own 
ability. 

That  his  action  was  intelligent  and  thoroughly  understood,  is 
attested  by  the  fact  that  the  interview  he  had  with  the  counsel  his 
brother  employed  for  him,  occurred  on  the  same  day  his  trial  took 
place. 

Under  these  circumstances  it  would  be  to  award  a  premium  upon 
negligence,  to  reverse  the  judgment  and  grant  the  defendant  a  new 
trial. 

Judgment  affirmed. 


No.    11,431.  Ui  ^ 

Succession  of  Jumonville  Morvant. 

Where,  after  a  saccession  has  been  placed  under  a  regular  administration  an» 
oloerraphlo  will  of  the  deceased  Is  found  bequeathing  the  usufruct  of  certain 
specifle  property  to  a  particular  person,  and  this  will  is,  at  the  instance  of  the 
legatee,  offered  for  probate  by  an  attorney  at  law  and  probated  over  the  oppo- 
sition of  the  heirs  and  the  administrator,  remuneration  for  such  services  must 
be  sought  not  from  the  succession,  but  the  particular  legatee. 
To  sustain  a  claim  made  by  the  mistress  of  a  man  that  she  is  entitled  to  one- 
half  of  all  the  property  left  by  him  at  his  decease,  on  the  ground  that  it  was 
the  result  of  their  joint  tlirift  and  industry  and  economy,  where  there  is 
no  evidence  to  show  that  she  furnished  a  cent  for  the  purchase  of  the  property, 
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but,  on  the  contrary,  oconpled  toward  him  the  relation  of  bis  servant,  would  be 
to  place  the  mistress  substantially  on  the  footing  of  a  wife.    Such  a  claim  Is 
sustainable  neither  by  law  nor  by  morals. 
Jleld  on  contest  upon  the  will— 

1.  That  it  was  throughout  a  bequest  in  usufruct  for  life. 

2.  That  it  was  aspecialllegacy  of  specifically  described  objects  and  not  a  univer- 
sal legacy  or  a  legacy  under  a  universal  title. 

3.  That  the  objects  bequeathed  were  those  in  existence  at  the  date  of  the  will  and 
not  at  the  date  of  the  death  of  the  testator. 

4.  That  the  executor,  being  charged^  with  the  duty  of  seeing  that  the  proper 
security  should  be  given  by  the  usufructuaries  under  the  law,  is  entitled 
to  commissions  upon  the  appraised  value  of  the  property  so  bequeathed. 

APPEAL  from  the  Eighteenth  District  Court,  Parish  of  Lafourche. 
Gftiion,  J.,  in  place  of  CailUmet,  J.,  recused. 


Thomas  A .  Badeaux  and  Arthur  F,  Knobloch  Attorneys  for  Executor, 
Appellant : 

1.  The  Judgment  of  the  lower  court  should  be  amended  so  as  to  restore  fees  of 
counsel  and  executor's  commission  as  fixed  in  the  account  of  executorship; 
that  the  land  shall  be  given  to  Frank  Reese  in  usufruct,  during  life,  on  his 
furnishing  security  required  by  law. 

2.  A  legacy  of  certain  specific  and  designated  objects  is  a  special  legacy  and  not  a 
universal  legacy,  or  legacy  under  a  uiaiversal  title. 

3.  A  legacy  of  designated  objects  to  A  and  B,  for  "  long$  they  live  **  and  for  ''they  lift 
times**  does  not  transfer  the  objects  in  full  ownership  and  can  only  be  interpreted 
as  tlie  constitution  of  an  usufruct  for  life. 

4.  In  the  interpretation  of  a  will,  the  intention  of  the  testator  must  govern,  and  to 
arrive  at  the  intention  effect  must  ))e  given  to  every  clause  and  every  expres- 
sion in  the  will.  Qualifying  words  used  by  the  testator  to  restrict  the  extent 
of  the  legacy  can  not  be  disregarded. 

6.  A  special  legatee  has  no  concern  to  question  any  item  in  the  executor's  account 
which  is  not  covered  by  the  terms  of  his  legacy,  and  when  his  legacy  is  paid 
him  in  full. 

6.  A  concubine,  whose  status  is  fixed  by  a  Judgment  in  a  suit  wherein  she  was 
plaintiff  and  the  succession  of  the  deceased  was  defendant,  can  not  bo  heard  to 
claim  anything  from  the  succession  in  addition  to  what  ie  allowed  her  in  the 
Judgment,  which  has  become  final. 


Beattie  &  Beattie  Attorneys  for  Frank  Reese,  Opponent  and  Ap- 
pellant : 

1.  In  the  interpretation  of  wills  the  intention  of  the  testator  is  the  guiding  star, 
and  in  case  of  doubtful  expressions  a  moaning  must  be  given  to  them  that  it  is 
likely  the  testator  meant  to  give,  considering  his  habits  and  his  education.  85 
An.  718,  Duranton,  Liv.  Ill,  Tit.  II,  Chap.  V,  Sec.  XI,  361 ;  36  An.  1066,  Touillier  V, 
Sec.  862;  Id.,  Vol.  VI,  Sec.  310. 
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A  will  of  moyables  operates  as  if  written  at  the  moment  of  the  death  of  the 
testator.  It  operates  upon  all  of  the  property  then  owned  by  him.  85  An.  718; 
LoTelaceon  Wills,  Part  n.  Chap.  1, 19;  TouilUer  V.  Sec.  362. 

In  the  interpretation  of  wills  a  court  may  supply  words,  and  a  fortiori  it  may 
punctuate  in  accordance  with  the  rules  of  the  English  language.    8  An.  264. 
Article  480,  C.  C,  does  not  govern  the  case  at  bar,  the  articles  given  being  in  a 
different  house  from  the  one  given. 

If,  in  a  conjoint  legacy  to  two,  one  of  the  legatees  is  incapable  of  receiving,  the 
whole  goes  to  the  other  by  accretion.    O.  C.  1707, 1708. 

Attorneys*  fees  for  filing  application  for  administration,  and  especially  if  there 
is  a  will,  must  be  paid  by  the  applicant  and  not  by  the  estate.    10  K.  541. 
An  administrator  who  turns  over  all  of  his  duties  as  administrator  to  his  attor- 
ney must  pay  the  fees  of  bis  attorney  himself.    3  An.  517. 

An  attorney  will  be  allowed  nothing  from  the  estate  when  his  services  were  not 
beneficial  to  it  and  when  advice  given  by  him  was  of  such  a  character  as  to 
cause  great  trouble  and  costs  to  the  estate. 

An  administrator  or  executor  guilty  of  acts  of  spoliation  toward  the  estate, 
and  so  remiss  and  unfaithful  in  his  duty  as  to  cause  great  trouble  and  extra 
costs,  is  not  worthy  of  his  commissions. 


Clay  Knobloch  <&  Son  Attorneys  for  Harriet  Reese,  Opponent  and 

Appellant : 

A  concubine  who  receives  from  her  paramour  a  donation  ijiter  vivo$  which,  under 
Art.  1481,  C.  C,  is  reduced  to  one -tenth  of  the  estate,  is  not  estopped  from 
claiming  as  a  copartner  and  in  her  own  right  one-half  of  the  property  of  the 
paramour,  when  she  alleges  that  concubinage  was  a  mere  incident  of  the  rela- 
tions that  ab  int'tio  were  those  of  master  and  servant,  and  when  she  further 
alleges  that  her  joint  labor,  industry  and  economy  contributed  to  accumulate 
and  save  such  property.    8  M.  11 ;  7  An.  152 ;  25  An.  448 ;  44  An.  61. 


John  8,  Billieu  Attorney  for  Pauline  Hubert,  wife  of  decedent  and 
dative  tntrix  of  the  minor  Germaine  Morvant,  Opponent  and  Ap- 
pellee : 

1.  The  intent  of  the  testator  must  appear  from  the  will  Itself  and  the  instrument 
is  to  be  construed  as  a  whole. 

2.  Though  written  by  an  unlettered  man,  and  whilst  therefore  not  according  to 
the  rules  of  grammar,  the  intent  is  clear. 


The  opinion  of  the  court  was  delivered  by 

Nicholas,  C.  J.  Jumonville  Morvant  died  in  the  parish  of 
Lafourche  on  June  2,  1890,  leaving  neither  ascendants  nor  descend- 
ants, but  collateral  relations.  On  the  6th  June,  1890,  Sylvere  Mor- 
vant, a  brother  of  the  deceased,  applied  to  be  appointed  administra- 
tor of  the  succession.     An  inventory  was  taken,  and,  after  the  usual 
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delays  and  notices,  Sylvere  Morvant  qualified  as  administrator.  On 
the  7th  October,  1890,  one  Harriet  Reese  filed  a  suit  against  the  suc- 
cession represented  by  the  administrator,  claiming  two  one -thou- 
sand dollar  bills  which  had  been  inventoried  as  part  of  the  assets  of 
the  succession  as  her  own  property  by  title  of  manual  gift  made  to 
her  by  the  deceased.  Answer  was  filed  in  the  suit,  and  upon  the 
issue  therein  made  the  case  was  tried  and  resulted  in  a  judgment  on 
the  7th  April,  1891,  decreeing  that  Harriet  Reese  having  been  the 
concubine  of  the  deceased  could  recover  but  one -tenth  part  of  the 
succession  after  the  payment  of  all  just  and  legal  charges.  This 
judgment  was  not  appealed  from  and  became  final. 

In  the  suit  of  Harriet  Reese  vs.  The  Succession  of  Morvant,  a 
document  which  was  afterward  probated  as  a  will  was  filed,  the  filing 
bearing  date  25th  February,  1891,  and  it  remained  on  file  in  that  suit 
until  the  8th  of  October,  when,  at  the  Instance  of  one  Frank  Reese, 
represented  by  Idessrs.  Beattie  &  Beattie,  attorneys  at  law,  it  was 
offered  for  probate  as  the  last  will  of  Jumonville  Morvant. 

On  the  31st  October,  1891,  Sylvere  Morvant  and  his  brothers  and 
sisters  filed  their  opposition  to  the  probate  of  this  document  and  the 
prayer  for  the  executorship,  claiming  that  it  was  not  a  will,  but 
asking,  if  the  court  should  so  declare  it  to  be,  that  Sylvere  Morvant 
be  appointed  executor. 

The  District  Court  on  the  12th  December,  1892,  held  the  document 
to  be  a  will,  leaving  the  question  of  the  executorship  to  be  deter- 
mined subsequently.  On  appeal  to  this  court  this  judgment  was 
affirmed.  Succession  of  Morvant,  46  An.  207.  In  the  subsequent 
contest  for  the  executorship,  Sylvere  Morvant  was  appointed  and 
qualified  as  such  on  the  17th  June,  1893. 

The  instrument  probated  as  the  will  was  as  follows : 

**  September  14th  1878. 
"  Brother  and  Sister  i  Give  my  piec  of  Lands  What  i  Bout  from  Mis* 
C  M  Qillis  To  Harriet  Reese  and  Frank  the  boy  what  i  rase  and  also 
my  buggay  and  all  my  Cow  and  my  oxson  and  the  Cart  also  dollar 
My  Mare  and  oil  What  1  got  in  the  house  i  give  all  that  To  Harriet 
Reese  and  Frank  Longs  they  live  Brother  and  sister  i  give  that  to 
Harriet  Reese  and  Frank  for  they  Life  times  So  no  Law  got  any- 
things  to  do  With  What  i  give  her  and  Frank  i  give  it  to  her  with  all 
my  heart  She  has  been  with  me  24  years  Well  my  Brother  and  Sister 
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i  sine  my  manes  on  this  piec  paper  for  you  all  to  see  that  i  Right  dis 

myself. 

**J.  Morvant 

"J.  Morvant 

"J  P  Morvant 

"  Brother  Joahim  you  will  get  all  my  money  that  Mr.  H  W 

tabor  got  for  me  and  you  wUl  give  it  to  harriet  Rees  he  got  2  noat 

for  me." 

The  executor  filed  his  final  account  of  executorship  and  taltileau  of 
distribution  on  the  8th  of  December,  1893.  To  this  account  Messrs. 
Beattie  &  Beattie,  Frank  Reese,  Harriet  Reese,  and  the  tutrix 
of  Germaine  Morvant,  one  of  the  minor  heirs,  filed  oppositions. 

On  the  trial  of  the  case  the  executor  filed 'pleas  of  estoppel  and 
res  judicata  to  the  opposition  of  Harriet  Reese. 

In  this  account  or  tableau  the  executor  makes  the  statement  that, 
by  the  last  will  of  the  deceased,  Frank  Reese  and  Harriet  Reese  were 
given  the  usufruct  for  life  of — first,  the  real  estate  described  under 
the  item  1  of  the  inventories,  valued  at  $700 ;  second,  the  homed 
cattle  or  their  value,  described  under  Nos.  5,  6,  7,  8  and  9  of  the  in- 
ventories, aggregating  a  value  of  $79 ;  third,  the  movables,  the  No. 
10  (one  gun  and  one  hunting  bag) ,  valued  at  $30,  but  that  the  buggy 
referred  to  in  the  will  is  no  longer  in  existence  and  the  mare, 
"  Dollar,"  died  long  since. 

He  declares  that,  in  his  opinion,  the  rights  of  Harriet  Reese  were 
fixed  by  the  judgment  rendered  in  her  suit  against  the  succession, 
and  that  she  can  not  claim  the  rights  fixed  by  that  judgment 
and  also  the  usufruct  bequeathed  her;  that,  therefore,  he  proposed 
to  deliver  to  Frank  Reese,  upon  his  furnishing  security  as  usu- 
fructuary and  otherwise  complying  with  the  law,  the  aforementioned 
property  still  in  existence,  to  be  enjoyed  by  him  in  usufruct  accord- 
ing to  the  terms  of  the  will. 

The  account  showed  certain  movables  and  a  balance  in  cash  still 
in  the  hands  of  the  executor,  which  he  proposed  to  distribute  among 
the  legal  heirs  of  Morvant. 

In  the  opposition  filed  by  Messrs.  Beattie  &  Beattie  they  claimed 
as  being  due  them  as  privileged  creditors  of  the  I  succession  the  sum 
of  five  hundred  and  five  dollars  for  their  services  as  attorneys  at 
law.  They  allege  that  knowledge  of  the  existence  of  the  paper 
afterward  probated  as  a  will  was  brought  home  to  Sylvere  Morvant, 
20 
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then  acting  as  administrator  of  the  succession,  as  far  back  as  25th 
February,  1891,  by  the  filing  of  the  same  in  the  suit  of  Harriet  Reese. 
That  in  spite  of  this  knowledge  he  failed  and  refused  to  open  the 
succession  and  probate  the  instrument,  but  continued  to  intermeddle 
in  the  succession  and  retain  its  funds  without  any  authority  or  legal 
right  and  without  rendering  any  account.  That  on  the  8t  i  October, 
1892,  they  were  employed  by  Frank  Reese  to  open  the  estate  and  to 
probate  the  will ;  that  they  filed  a  petition  for  that  purpose  in  the 
name  of  the  said  Reese,  who  was  a  legatee  under  the  will,  and  ask- 
ing for  letters  of  executorship ;  that  this  application  was  opposed  by 
the  administrator  and  all  the  heirs  at  law  of  the  deceased.  That  the 
litigation  ended  in  the  probating  of  the  paper  as  a  will  by  the  District 
Court  and  in  the  affirmance  of  the  action  of  that  court  on  appeal  to 
the  Supreme  Court.  That  in  this  litigation  they  and  opponent  Reese 
acted  for  the  best  interest  of  t  le  whole  estate,  legatees  and  creditors. 

Frank  Reese  claimed  in  his  opposition  that  by  the  last  will  of  the 
deceased  he  was  made  his  sole  universal  legatee.  He  opposed  gener- 
ally each  and  every  item  of  t  e  account,  and  certain  items  thereon 
particularly  mentioned.  He  prayed  that  he  be  declared  the  sole 
universal  legatee  and  placed  in  possession  of  the  estate,  and  that  he 
recover  judgment  against  the  accountant  for  thirteen  thousand  one 
hundred  and  seventy -five  dollars. 

Harriet  Reese  in  her  opposition  declared  that  she  was  entitled  to 
one -tenth  of  the  whole  succession  by  virtue  of  her  judgment, 
in  the  suit  already  referred  to,  asserting  that  said  one -tenth 
had  been  adjudged  to  her  under  a  manual  donation  inter  vivos 
made  to  her  by  Jumonville  Morvant.  She  claimed  that  she  was, 
moreover,  entitled  to  one -half  of  the  remainder  of  the  succession 
for  the  reason  that  for  forty  years  next  preceding  and  up  to  the  death 
of  the  said  Morvant  he  and  she  had  lived  continuoxisly  and  uninter- 
ruptedly as  man  and  wife,  but  that  their  relations  ab  initio  were  those 
of  employer  and  servant — opponent  being  his  servant ;  that  at  the 
time  their  relations  as  such  began,  and  for  years  thereafter,  Morvant 
was  a  poor  man,  not  owning  any  property  whatever ;  that  opponent 
attended  to  all  his  household  affairs,  keeping  house  for  him,  raising 
and  selling  poultry,  raising  cows,  caring  for  them,  selling  eggs  and 
milk,  doing  all  his  housework,  as  cook  and  washerwoman,  caring  for 
and  saving  up  the  money  made  by  them  in  their  joint  industry,  econ- 
omizing in  every  possibla  way  the  sam  5  as  a  good  and  dutiful  wife 
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would  have  do  re,  and  demeaning  herself  toward  him  as  faithfully  as 
if  she  had  been  his  lawful  spouse,  taking  care  of  all  his  cloth'ng, 
mending  and  buying  same  for  him ;  and  she  avers  that  by  reason  of 
all  that  is  aforesaid,  and  by  her  thrift,  economy,  joint  labor  and  in- 
dustry during  said  forty  years,  she  enabled  him  to  acquire,  accumu- 
late and  have  all  the  property  that  is  inventoried  in  the  matter  of  his 
succession,  and  is  therefore  entitled  to  one -half  of  all  the  said  prop- 
erty after  deducting  the  one -tenth  thereof  for  the  aforesa  d  donation 
made  to  her  inter  vivos.  In  addition  to  this  claim  she  opposed  the 
account  on  grounds  which  it  is  unnecessary  to  particularize  in  view 
of  the  conclusions  we  have  reached  in  the  case. 

The  district  judge  recognized  Frank  Reese  as  the  owner  in  full 
ownership  of  the  real  estate  referred  to  in  the  will  and  ordered  him 
to  be  placed  in  possession  thereof.  It  recognized  him  to  be  entitled 
to  hold  in  usufruct  certain  movables  mentioned,  and  ordered  that  he 
be  placed  in  possession  as  usufructuary  on  giving  security  as  such 
according  to  law.  It  rejected  the  claim  of  Harriet  Reese  in  so  far 
as  she  set  up  a  claim  to  be  entitled  to  one -half  of  the  property  of 
the  succession,  in  addition  to  the  one-tenth  of  the  estate  adjudged 
her  under  the  donation  of  the  two  promissory  notes. 

It  ordered  the  executor  to  account  for  $176  for  the  stallion  Grandy, 
and  rejected  his  claim  for  commissions  on  the  property  declared  to 
have  been  bequeathed  to  Prank  Reese.  It  reduced  the  fee  of  L.  P. 
Caillouet,  attorney  at  law,  to  |200,  and  that  of  Messrs.  Badeaux  and 
A.  F.  Knobloch  to  $260;  also  reduced  to  $10  the  fee  of  Ooulon, 
notary,  and  such  changes  having  been  made  and  ordered  to  be  made, 
it  homologated  the  executor's  account. 

Messrs.  Beattie  &  Beattie,  Harriet  Reese,  Frank  Reese,  Sylvere 
Morvant,  the  executor,  and  Mrs.  Pauline  Hebert,  tutrix,  appealed. 

We  think  the  action  of  the  lower  court  in  rejecting  the  opposition 
of  Messrs.  Beattie  Sc  Beattie  was  correct.  Morvant  appointed  no 
executor  in  his  will,  which  was  limited  in  its  dispositions  to  a  special 
legacy  of  specific  property.  The  existence  of  the  paper  afterward 
probated  as  such  will  was  unknown  to  his  legal  heirs  at  the  date  of 
his  death,  and  his  succession  was  regularly  opened  and  placed  under 
administration  with  an  administrator  as  its  legal  representative. 
Opponents  claim  that  their  services  in  subsequently,  at  the  request 
of  Frank  Reese,  propounding  the  will  for  probate  and  doing  so  suc- 
cessfully against  the    opposition    of  the  heirs  and    administrator 
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enured  to  the  benefit  of  all  parties  concerned.  It  is  a  mistake  to 
suppose  that  should  a  succession  have  been  either  entirely  or  par- 
tially settled  under  the  administration  of  an  administrator,  that  all 
acts  done  under  such  administration  would  necessarily  be  invalidated 
by  the  production  of  a  will  in  which  the  testator  should  have 
specially  bequeathed  particular  property.  (D wight  vs.  Simon,  4 
An.  493.)  No  person  other  than  the  particular  legatee  would  have 
an  interest  in  the  probating  of  the  will,  and  his  only  interest  would 
be  to  receive  the  legacy.  If  the  legacy  should  in  point  of  fact  be 
received  it  would  be  a  matter  of  indifference  to  him  whether  it  should 
have  been  delivered  by  an  executor,  an  administrator,  or  by  heirs  in 
possession.  It  is  not  essentially  necessary  that  an  executor  should 
be  the  representative  of  a  succession  in  all  cases  where  the  deceased 
may  have  left  a  will,  although,  where  that  fact  is  known,  such  would 
be  the  character  of  the  legal  representative.  The  office  of  executor 
is  but  ancillary  to  the  great  object  of  settling  and  distributing  the 
estate.  Nicholson  vs.  Ogden,  6  An.  486.  In  this  particular  case  the 
probating  of  the  will  was  solely  and  exclusively  in  the  interest  of  the 
special  legatee  and  to  him  his  clients  must  look,  as  the  court  below 
declared.  Roselius  vs.  Delachaise,  5  An.  481 ;  Michon  vs.  Gravier^ 
11  An.  598;  Wailes  vs.  Succession  of  Brown,  27  An.  412. 

The  rejection  by  tbe  court  of  the  opposition  of  Harriet  Reese, 
claiming  one -half  of  the  property  of  the  succession,  in  addition  to 
the  rights  adjudged  to  her  under  the  donation  of  the  two  notes  men- 
tioned, was  also  correct.  She  alleges  that  she  was  the  servant  of 
Morvant.  She  never  ceased  to  be  such.  If  anything  be  due  to  or 
belong  to  lier,  it  is  not  "  property  "  based  upon  the  grounds  set  up, 
but  **  money*'  as  "  wages  ''  for  services  rendered.  If  the  claim  as- 
serted by  the  opponent  were  maintained,  it  would  place  the  concu- 
bine of  a  person  upon  the  same  line  and  footing  as  a  wife.  Such  a 
proposition  can  not  for  an  instant  stand  the  test  of  either  law  or 
morals. 

The  cases  of  Delaman  vs.  Roger,  7  An.  152,  and  Malady  vs» 
Malady,  25  An.  450,  relied  on  by  the  opponent,  were  decided  upon 
their  own  special  state  of  facts  and  not  upon  the  theory  of  a 
quasi  community  of  acquets  and  gains  between  a  man  and  his 
mistress,  on  which  theory  the  present  claim  must  rest,  if  at  all.  In 
the  cases  cited  the  rights  of  the  women  were  predicated  on  the  fact 
that  they  had  actually  furnished  the  money  with  which  the  property 
was  purchased. 
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In  the  first  case  the  court  said:  ''The  reasonable  effect  of  Art. 
2804  of  the  Civil  Code  is  to  render  the  participator  in  concubinage 
incapable  of  recovering  as  a  universal  partner  one -half  of  the  prop- 
erty acquired,  although  her  labor  may  have  contributed  nothing 
toward  its  accumulation;  but  when  her  capital  and  labor  have 
contributed  a  full  share  toward  the  result,  equity  entitles  her  to  half 
the  property  acquired." 

Art.  2804  of  the  former  is  Art.  2833  of  the  present  Civil  Code,  and 
is  as  follows : 

''  Universal  partnership  shall  ouly  be  contracted  between  persons 
who  are  not  respectively  incapacitated  by  law  from  conveying  to  or 
receiving  from  each  other  to  the  injury  of  others." 

There  is  not  a  word  in  the  record  going  to  show  that  the  deceased 
ever  received  a  dollar  from  the  opponent,  or  that  a  cent  of  her 
money  was  ever  employed  in  the  acquisition  of  any  property,  whilst 
it  does  appear  that  in  the  settlement  of  the  estate  she  will,  under 
the  donation  made  to  her,  receive  in  money  an  amount  equal 
to  one -tenth  of  the  value  of  the  whole  succession. 

This  opponent  made  special  objections  to  the  account  filed  by  the 
administrator.  Some  of  these  objections  were  to  the  effect  that  the 
administrator  had  failed  to  charge  himself  with  various  amounts 
which  should  have  been  placed  to  the  credit  of  the  succession; 
others,  that  certain  charges  presented  as  claims  against  the  succes- 
sion were  excessive.  As  a  general  rule,  one  neither  an  heir  nor 
a  creditor  of  a  succession  has  no  right  to  interfere  in  its  administra- 
tion, but  under  the  exceptional  facts  and  circumstances  of  this  case 
Harriet  Reese,  though  holder  and  owner  of  two  notes  against  third 
persons,  became  entitled  to  examine  and  question  the  account  of  the 
administrator,  in  so  far  as  it  would  tend  as  rendered  to  throw  the 
tenth  of  the  value  of  the  estate  illegally  and  improperly  below  the 
amount  of  the  two  notes  donated  to  her.  The  parties  whose  claims 
were  reduced  upon  these  oppositions,  and  those  of  Frank  Reese, 
have  not  appealed.  The  administrator  is  not  authorized  to  appear 
before  us  in  their  behalf,  and  the  judgment  as  to  those  parties  must 
remain  untouched.  There  has  been  a  misapprehension,  we  think, 
in  respect  to  the  position  and  rights  of  Harriet  Reese,  and  in 
the  scope  of  the  judgment  which  was  rendered  in  the  suit  which  she 
instituted  to  have  herself  recognized  as  owner  of  the  two  notes  re- 
ferred to. 
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Her  rights  as  donee  of  those  two  notes  were  entirely  separate  and 
distinct  from  those  as  a  legatee  under  the  will.  When  upon  her 
claiming  ownership  of  the  notes  the  defence  was  set  up  that  she  had 
been  the  concubine  of  the  deceased,  and  therefore  could  not,  under 
Art.  1481  of  the  Civil  Code,  take  by  donation  to  an  amount  exceed- 
ing one-tenth  of  the  value  of  the  whole  estate,  the  court  maintained 
the  defence  and  limited  her  rights  to  one -tenth  under  the  article 
cited,  it,  at  the  same  time,  to  that  extent  recognized  the  donation 
in  substance,  though  not  in  form.  The  judgment  did  not  change  the 
character  of  her  title.  She  did  not  become  through  the  judgment 
the  holder  of  a  general  claim  against  the  succession  for  one -tenth  of 
its  entire  value,  whatever  it  might  be,  but  remained  the  owner  of  a 
special  claim  under  the  donation,  which,  under  no  circumstances,  vxis 
to  exceed  f2000,  but  which  was  subject  to  be  reduced  below  that  sum^ 
if  necessary,  to  such  an  amount  as  would  make  the  donation 
conform  to  the  law.  Her  status  as  donee  and  legatee  were  not 
merged  together  under  and  through  the  judgment.  The  effect  of 
this  misapprehension  has  been,  we  think,  to  cause  the  opponent  to 
make  no  claim  as  a  legatee  under  the  will,  either  in  this  court  or  the 
court  below.. 

The  next  opposition  in  its  order  in  the  record  is  that  of  Frank 
Reese.  In  reference  to  this  the  district  judge  said:  '^The  first 
question  to  be  disposed  of  is  how  should  the  will  of  Jumonville  Mor- 
vant be  construed  and  interpreted.  In  other  words,  what  did  he 
dispose  of — to  whom  and  by  what  kind  of  title?  The  executor  con- 
tends that  by  his  will  Morvant  left  only  the  usufruct  to  Frank  Reese 
of  the  real  estate  which  is  described  in  the  inventory,  and  the  usu- 
fruct of  the  horned  cattle,  gun  and  hunting  bag,  which  are  also  in- 
ventoried. He  claims,  on  the  other  hand,  that  all  of  the  property 
described  in  the  will  and  left  by  the  testator  aD  his  death  was  given 
to  him  in  full  ownership  and  not  as  usufructuary.  By  his  will  the  tes- 
tator  constituted  Harriet  Reese  and  Frank  Reese  his  legatees,  but  as 
the  former  was  his  concubine  and  could  not  receive  anything  from  the 
estate  beyond  the  tenth  part  provided  for  by  Article  1481,  the  latter 
became  his  sole  legatee  by  right  of  accretion  under  Article  1707,  C. 
C.  What  then  did  he  leave  to  Frank  Reese?  ♦  *  ♦  i  think  it 
plain  that  he  intended  to  give  to  his  legatees  in  full  ownership  the 
land  which  he  bought  from  Mrs.  C.  M.  Qillis — the  same  which  is  de- 
scribed under  Ko.  1  of  the  inventory,  and  that  he  gave  to  them  the 


NEW  ORLEANS,  MARCH,  1894.  811 

Sacoession  of  Morvant. 


remainder  of  the  property  disposed  of  by  him.  The  question  now 
to  be  determined  is:  Did  he  leave  to  them  the  usufruct  of  only  such 
property  mentioned  in  the  will  as  he  owned  on  the  14th  September, 
18  78,  the  day  the  will  was  made,  or  was  it  his  intention  to  give  the 
usufruct  of  such  property  of  the  same  kind  as  he  might  leave  at  his 
death?  In  my  opinion  the  objects  described  in  the  will  are  particu- 
lar legacies  and  Frank  Reese  is  a  particular  legatee.  He  does  not 
constitute  him  either  a  universal  legatee  nor  a  legatee  under  univer- 
sal title,  for  he  does  not  give  to  one  or  several  persons  the  whole  of 
the  property  which  he  leaves  at  his  decease,  as  provided  by  Article 
1606  of  the  Civil  Code,  nor  a  certain  proportion  of  the  effects  of 
which  the  law  permits  him  to  dispose,  as  a  half,  a  third,  or  all  his  im- 
movables, or  a  1  his  movables,  or  a  fixed  proportion  of  all  his  im- 
movables or  of  all  his  movables,  as  provided  by  Article  1612  of  the 
Civil  Code.  The  testator  designated  particularly  the  property  he  de. 
sired  to  dispose  of  in  full  ownership,  as  well  as  that  which  he  pro- 
posed to  give  the  usufruct  of.  In  my  opinion  it  can  not  be  success- 
fully contended  that  objects  of  the  same  kind  as  those  specially  dis- 
posed of  on  the  14th  September,  1878,  were  intended  to  be  included 
in  the  legacy,  and  my  view  of  the  case  and  of  the  law  on  the  subject 
is  that  only  such  objects  as  were  in  existence  on  the  day  the  wil^ 
was  made  were  intended  to  be  covered  by  the  clause  therein  giving 
the  righ    of  usufruct  to  his  legatees. 

'*Marcad6  says:  ^Ainsi  eel ui  qui  legue  tons  ses  immeuble  .  mais 
comme  biens  speciaux  determines  et  non  en  masse;  celui  qui  legue 
jn .  me  en  masse  et  dans  leur  ensemble  toutes  ses  maisons — tons  ses 
bois — tons  ses  immeubles  dm  colonies  ou  de  tel  departement  ec  qui 
exclut  ainsi  ses  autres  immeubles  ds  la  disposition  ne  fait  que  des  legs 
particuliers.  II  en  sera  ainsi  encore  de  toute-  dispositions  d' usufruct 
si  ^xtendu  que  cet  usufruct  puisse  6tre.'  Vol.  4,  p.  101  (Art.  1010, 
C.  N.)  ;  same  volume,  p.  117  (C.  N.  1019)  ;  Succession  of  Dougart, 
30  An.  272. 

"It  is  clear  to  my  mind  that  the  testator  intended  to  leave  the 
usufruct  of  the  buggy  which  he  then  had,  and  which  the  evidence 
shows  was  not  on  hand  at  the  time  he  died.  It  is  not  necessary  to 
discuss  what  cows  he  intended  to  dispose  of  in  usufruct,  since 
the  executor  has  proposed  to  turn  over  the  horned  cattle  left  at  the 
death  of  the  testator.  The  evidence  shows  that  at  that  time  there 
were  no  longer  any  oxen,  also  that  the  mare  *  Dollar '  had  died, 
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and  that  the  cart  spoken  of  consisted  of  only  an  axle,  a  hnb 
and  some  ties,  of  little  or  no  value  as  a  cart.  I  am  of  the  opimon 
that  the  language  of  the  testator  in  leaving  the  usufruct  to  his 
legatees  of  *  all  what  I  got  in  the  house*  can  not  be  interpreted  to 
mean  a  disposal  in  usufruct  of  all  that  he  might  have  in  his  house 
at  his  death,  but  only  of  such  as  he  had  at  the  ^ate  of  his 
will.  His  will  designated  and  meant  to  designate  such  ob- 
jects legally  included  within  the  meaning  of  his  language  as 
he  owned  at  the  time,  for  he  speaks  of  the  present,  and  not  of  what 
he  might  have  at  his  death.  I  am  borne  out  in  my  interpretation  by 
the  rule  laid  down  in  Arts.  1720  and  1722  of  the  Civil  Code,  and  by 
the  decisions  of  the  Supreme  Court  in  the  Succession  of  Valentine, 
12  An.  286,  and  Lawson  vs.  Lawson,  12  An.  603.  Counsel  contends 
that  all  the  property  owned  by  the  deceased  at  the  date  of  his  death 
was  transferred  to  him,  and  not  such  only  as  he  had  on  the  14th  of 
September,  1878,  the  day  the  will  was  made,  and  rely  upon  the  Suc- 
cession of  Burnside,  35  An.  719,  and  Succession  of  Marks,  35  An. 
1055.  It  will  be  noticed  that  in  both  of  those  cases  the  legatee  was 
an  universal  legatee  and  not  a  particular  legatee  of  certain  desig- 
nated property,  as  in  the  instant  case.  *  *  *  So  far  as  Frank 
Reese  is  concerned,  I  have  reached  the  conclusion  that  he  is  entitled 
in  full  ownership  to  the  land  described  under  No.  1  of  the  inventory, 
and  that  he  is  entitled  to  the  usufruct  of  the  cows  and  other  homed 
cattle,  as  well  as  the  gun  and  hunting  bag,  and  the  axles,  ties  and  hub 
of  an  old  ox  cart,  all  of  which  are  described  under  No.  6  to  No.  10, 
inclusive,  and  No.  12  of  the  inventory,  on  his  giving  security  as 
usufructuary." 

The  judgment  of  the  court  as  to  Frank  Reese  conformed  to  the 
views  expressed  by  the  judge  in  his  opinion.  The  conclusions 
reached  by  the  District  Court  were  correct,  except  that  relative  to 
the  disposition  made  by  the  testator  of  the  land  mentioned  in  the 
will  and  described  under  No.  1  of  the  inventory.  We  are  of  the 
opinion  that  the  testamentary  disposition  made  of  that  land  in  the 
will  was  of  the  usufruct  thereof  during  lifetime,  and  not  of  the  full 
ownership  of  the  property.  Counsel  of  the  executor  in  their  brief 
say :  ''The  articles  intended  to  be  bequeathed  are  enumerated  by  this 
illiterate  man  in  his  own  Inartistic  and  clumsy  manner,  but  in  such  a 
way  that  his  meaning  is  obvious.  No  period  can  be  supplied,  without 
doing  violence  to  the  sense,  after  the  words  *  the  boy  what  I  rase,' 
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and  yet  without  putting  a  full  stop  at  this  part  of  the  sentence  it 
can  not  be  said  that  the  will  gives  the  land  in  full  ownership  to 
Frank  Reese.  The  sentence  in  its  natural  order  comes  to  a  stop 
after  the  words  '  longs  they  live.'  A  new  sentence  begins  with  the 
words  brother  and  sister,  which  follow.  Full  and  complete  sense  is 
made  by  adopting  this  interpretation  of  the  will.  If  a  period  is  placed 
after  the  words  *  the  boy  what  1  rase '  we  will  have  to  make  the  fol- 
lowing sentence" begin  with  the  words  *  and  also  my  buggy,'  etc., 
which  is  not  permissible  according  to  plain  rules  of  punctuation. 
We  contend  that  the  only  natural  construction  to  give  to  the  words 
of  thfe  will  in  which  they  refer  to  legacies  is  to  treat  the  land,  the 
boggy,  the  cows,  the  oxen,  the  cart  and  the  mare  ^  Dollar'  as  form- 
ing but  one  continuous  enumeration,  all  qualified  by  the  expres- 
sion '  longs  they  live,'  and  by  adopting  this  interpretation 
we  come  irresistibly  to  the  conclusion  that  the  land  as  well  as 
the  movables  was  intended  to  be  given  in  usufruct.  We  are 
strengthened  in  the  contention  that  we  make  by  the  very  next  sentence 
in  the  will,  which  by  the  terms  used  emphasizes  the  intention  of  giv- 
ing the  land  in  usufruct.  It  says :  '  i  give  that  to  Harriet  Reese  and 
Frank  for  they  life  times,  so  no  law  got  anything  to  do  with  what  I 
give  her  and  Frank.'  The  word  '  that '  used  in  the  second  clause 
refers  evidently  and  can  not  refer  to  anything  else  than  the  whole 
enumeration  of  objects  contained  in  the  first  sentence,  including,  of 
oonrse,  the  land.  If  it  had  been  the  desire  of  the  testator  to  exclude 
the  land  from  the  usufruct  that  he  was  constituting,  it  is  certain  he 
would  have  used  words  to  indicate  his  meaning.  It  would  have  been 
easy  for  him  to  say,  for  instance,  '  I  give  the  piece  of  land  that  I 
bought  from  Miss  Oillis,  to  Frank  and  Harriet.'  Had  he  stopped 
there,  his  meaning  would  have  been  that  he  gave  the  land  in  owner- 
ship to  these  beneficiaries  of  his  bounty,  but  the  fact  that  he  goes  on 
and  says  that  he  gives  also  the  buggy,  etc.,  to  these  persons  for  as 
long  as  they  live,  and  that  he  further  indicates  his  intention  of  estab- 
lishing a  usufruct  in  their  favor  by  saying  that  he  gave  them  ^  that ' 
for  their  lifetime,  points  to  the  conclusion  that  he  meant  to  give 
everything  mentioned  specifically  in  the  will  in  usufruct  and  not 
otherwise."  Counsel  refer  us  to  the  frequent  use  of  the  words 
**  brother  and  sister"  in  the  will  as  significant;  they  say  that  by 
adopting  the  interpretation  that  the  land  and  movables  were'  to  be 
given  in  usufruct  only  '^  there  was  a  reason  why  the  testator  desired 
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to  address  his  collateral  kindred.  He  recognized  that  under  the  law 
all  his  property  would  belong  to  his  blood  relations  and  he  did  not 
wish  to  deprive  them  of  their  inheritance.  At  the  same  time,  he 
wished  to  impress  upon  his  heirs  that  while  he  gave  them  everything 
else  that  was  not  enumerated  in  the  will,  that  even  those  designated 
objects  would  be  theirs  ultimately,  but  he  wished  that  Frank  and 
Harriet  Reese  should  not  be  disturbed  in  the  use  of  the  land  and 
movables  as  long  as  they  lived. "  We  think  counsel  have  taken  a  cor- 
rect view  of  the  intention  of  the  testator  as  expressed  in  his  will. 

Holding,  as  we  do,  that  Prank  Reese  was  a  special  legatee  of  par- 
ticular objects,  the  opposition  filed  bv  him  wherein  he  seeks  to 
charge  the  executor  with  an  increase  in  the  credit  items  of  the  ac- 
count require  no  attention  at  our  hands  and  this  is  conceded  by  hia 
counsel. 

In  deciding  that  only  the  usufruct  of  the  land  mentioned  in  the 
will  was  conveyed  by  the  will,  we  throw  the  constructive  possession 
at  least,  and  the  responsibility  for  that  property  for  the  time  beingt 
upon  the  executor,  whose  duty  it  will  be  to  see  that  proper  security 
be  given  by  the  usufructuary  in  the  premises.  Being  thus  responsible 
for  it,  he  is  entitled  to  have  the  same  included  in  the  property  upon 
which  his  commission  is  based.  With  the  exceptions  mentioned,  we 
think  the  judgment  appealed  from  is  correct. 

For  the  reasons  assigned,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  judgment  appealed  from  be  amended  in  so  far  as  it  ad- 
judged and  decreed  and  recognized  Frank  Reese  to  be  the  owner  in 
full  ownership  of  the  real  estate  bequeathed  to  him  by  Jumonville 
Morvant  and  described  under  No.  1  of  the  inventory  in  his  succes- 
sion, and  that  he  be  ordered  to  be  placed  in  possession  thereof  by 
the  executor,  Sylvere  Morvant,  and  it  is  now  ordered,  adjudged  and 
decreed  that  Frank  Reese  be  and  he  is  hereby  recognized  as  usu- 
fructuary during  his  life  under  the  will  of  Jumonville  Morvant  of  the 
real  estate  mentioned  in  said  wiU  and  described  under  No.  1  of  the 
inventory  of  his  succession,  and  that  he  be  placed  in  possession 
thereof  by  the  executor  on  his  giving  security  according  to   law. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  in  so  far  as  it  rejects  the  claim  of  the  ex- 
ecutor to  be  paid  a  commission  of  two  and  a  half  per  cent,  on  seven 
hundred  dollars,  the  inventoried  and  appraised  value  of  the  real  es- 
tate recognized  in  the  judgment  to  be  the  property  of  Frank  Reese,. 
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and  it  is  now  ordered,  adjudged  and  decreed  that  the  claim  of  the  ex- 
ecutor to  be  paid  a  commission  of  two  and  a  half  per  cent,  on  the 
appraised  value  of  the  property  mentioned  in  the  will  and  described 
under  the  No.  1  of  the  inventory  be  recognized  as  just  and  the  same 
is  maintained.  As  so  amended,  the  judgment  appealed  from  is 
affirmed  and  the  case  is  remanded  for  further  proceeding  according 
to  law,  costs  of  appeal  to  be  paid  by  Messrs.  Seattle  &  Beattie, 
Harriet  Reese.  Frank  Reese  and  Mrs.  Pauline  Hebert,  tutrix. 


No.   11,468. 
E.  O.  Stanard  Milling  Co.  vs.  William  P.  Flower.  }§ 


The  ratification  of  the  act  of  an  agent  can  not  be  divided  and  applied  to  one 
part  of  the  act  and  excluded  from  the  other;  it  is  entire  or  nothing. 
An  agreement  signed  by  an  ostensible  purchaser  of  flour  couched  In  the  foU 
lowing  language: 

*'  Bought  of  E.  O.  Standard  Milling  Company  8000  barrels  of  Eagle  Steam  flour 
at  $3.85  f.  o.  b.  St.  Louis,  for  shipment  at  my  option  during  month  of  Mareh» 
l{$93.  It  is  further  agreed  and  understood  tliat  if  I  do  not  want  to  receive 
the  flour  in  March,  settlement  may  be  made  as  follows,  viz.:  £.  O.  Stanard 
Milling  Company  paying  mc  any  difference  there  may  be  if  an  advance  in  value 
or  my  paying  £.  O.  Stanard  Milling  Company  thc»  difference  between  the  pur- 
chase price  and  the  market  price  at  the  time  of  settlement,  provided  the  value 
then  is  less  than  the  purchase  price.  Settling  prices  to  be  based  on  St.  Louis 
Merchants  Exchange  quotations  on  extra  tuucy  flour  at  date  of  settlement,*' 
held  to  be  void  as  coming  within  the  provisions  of  Art.  2983  of  the  Civil  Code 
relative  to  gaming. 


\  PPEAL  from  the  Tenth  District  Court,  Parish  of  Rapides. 

COCOy      J. 


A 


Robert  P.  Hunter  Attorney  for  Plaintiff  and  Appellant : 

In  a  future  contract  relating  to  the  sale  of  flour,  if  the  party  seeking  to  enforce 
the  contract  was  ready  to  make  an  actual  delivery  of  the  flour,  and  if  as  to  such 
party  the  contract  so  contemplated,  it  can  be  enforced  at  law,  and  is  not  repro- 
bated as  a  wagering  contract.  Conner  &  Hare  vs.  Robinson,  37  An.  814 ;  Gruner 
A  Co.  vs.  Stucken,  39  An.  1076. 


John  C,  Ryan  and  J,  R.  Thornton  Attorneys  for  Defendant  and  Ap- 
pellee : 

Sales  of  property  for  future  delivery,  with  the  bona  fide  intention  and  obligation  to 
make  actual  delivery,  are  lawful  contracts;  but  if,  under  the  form  of  such  a 
contract,  the  real  intent  be  merely  to  speculate  on  the  rise  or  fall  of  prices,  and 
the  goods  are  not  to  be  delivered,  but  the  contract  is  to  be  settled  on  the  basis 
of  differences  of  price,  the  transaction  Is  a  wager  and  is  non-actionablo.  Con- 
ner ft  Hare  vs.  Robinson,  37  An.  814  and  818;  American  and  English  Encyclo- 
pedia,  Vol.  8,  pp.  1006, 1007, 1011 ;  Id.,  Vol.  8,  pp.  873, 876. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Plaintiff B,  a  Missouri  corporation,  seek  a  judg- 
ment against  the  defendant  for  $2250  with  legal  interest  from  April 
1,  1898,  under  an  agreement  evidenced  by  the  following  instrument: 

AGREEMENT. 

St.  Louis,  Mo.,  U.  S.  A.,  10-21,  1892. 

Bought  of  E.  O.  Stanard  Milling  Company  3000  barrels  of  Eagle 
Steam  flour  at  |3.86  f.  o.  b.  St.  Louis,  for  shipment,  at  my  option, 
during  month  of  March,  1893.  It  is  further  agreed  and  understood 
that  if  I  do  not  want  to  receive  the  flour  in  March,  settlement  maybe 
made  as  follows : 

E.  O.  Stanard  Milling  Company  paying  me  any  difference  there 
may  be  if  an  advance  in  value  or  my  paying  E.  O.  Stanard  Milling 
Company  the  difference  between  the  purchase  price  and  the  market 
price  at  the  time  of  settlement ;  provided,  that  the  value  then  is  less 
than  the  purchase  price.  Settling  prices  to  be  based  on  St.  Louis 
Merchants  Exchange  quotations  on  extra  fancy  flour  date  of  settle- 
ment. 

(Signed)  W.  P.  Flower, 

per  J.  G.  White. 

Plaintiffs  allege  that  they  have  at  all  times  been  ready  and  willing 
to  comply  and  have  complied  with  all  their  obligations  under  the 
terms  and  stipulations  of  the  said  agreement,  that  they  manufacture 
about  2600  barrels  of  flour  daily,  and  were  ready  and  willing  during 
the  month  of  March,  1893,  to  ship  f.  o.  b.  on  the  cars  at  St.  Louis  the 
3000  barrels  of  flour  bought  by  said  William  P.  Flower,  had  he  so 
ordered,  in  accordance  with  his  option  as  specified  in  said  agreement, 
which  he  utterly  and  entirely  failed  to  do  through  no  fault  or  neglect 
of  theirs.  That  not  only  did  he  not  order  the  shipment  of  the  flour 
purchased,  but  he  has  failed  and  refused  to  comply  with  the  stipula- 
tions of  the  second  clause  in  said  agreement  by  settling  the  differ- 
ence between  the  $3.85  per  barrel  flxed  in  the  agreement  and  the 
price  per  barrel  which  said  grade  of  Eagle  Steam  flour  was  selling 
for  during  the  month  of  March,  1893,  at  St.  Louis,  to -wit:  |3.10  per 
barrel,  as  would  be  shown  by  reference  to  the  quotations  of  the  St. 
Louis  Merchants  Exchange  for  extra  fancy  flour,  which  is  the  stand- 
ard flxed  by  the  said  agreement,  notwitnstanding  amicable  demand 
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was  made  upon  him  so  to  do,  but  on  the  contrary,  when  he  was  re- 
quested to  settle  the  said  differences  in  accordance  with  the  terms  of 
the  agreement  and  the  usages  and  commercial  customs  relating 
thereto  he  refused  to  settle  said  differences  and  announced  his  inten- 
tion not  to  pay  the  same,  thereby  voluntarily  placing  himself  in 
default  and  relieving  and  dispensing  the  plaintiffs  with  the  duty  or 
necessity  of  giving  him  any  notices  or  making  any  further  demands 
upon  him ;  and  they  expressly  deny  that  under  the  terms  of  said 
agreement  they  were  called  upon  at  any  time  to  give  Flower  any 
demand  or  notices  whatever.  Plaintiffs  aver  that  the  sum  claimed  is 
the  amount  of  the  difference  between  the  purchase  price  and  the 
market  price  of  said  3000  barrels  of  flour  at  the  time  specifled  in  the 
agreement,  and  that  this  difference  represents  the  actual  loss  of 
profits  that  they  would  have  made  on  the  said  3000  barrels  of  flour 
if  the  said  Flower  had  complied  with  the  contract  and  agreement 
and  ordered  the  said  3000  barrels  of  flour  shipped  at  any  time  during 
the  month  of  March,  1893,  and  he  justly  owes  them  the  said  amount. 
Defendant  pleaded  first  the  general  issue.  Further  answering  he 
declared  that  neither  himself  nor  White,  who  signed  the  writing  or 
agreement  sued  on,  are  merchants  in  fiour  or  any  other  article  of 
merchandise,  either  by  the  wholesale  or  retail.  That  Moses  Bloom^ 
w^ho  is  and  has  long  been  a  resident  of  the  parish  of  Rapides,  still  is 
and  has  been  for  the  last  fifteen  years,  the  agent  for  the  plaintiff, 
transacting  and  managing  its  business  in  Rapides  and  other  neigh- 
boring parishes  in  the  State.  That  he  is  well  and  favorably  known 
in  commercial  circles  and  in  business  as  a  man  of  experience,  honesty 
and  integrity,  and  enjoys  the  confidence  of  all  who  knew  him. 

That  a  few  days  before  the  date  of  the  writing  sued  on,  respond- 
ent heard  that  fiour  was  very  low  in  price,  and  cheaper  than  it  had 
been  for  many  years,  with  every  probability  of  its  advancing  a  few 
months  later  on,  and  that  the  plaintiffs'  agent,  Moses  Bloom,  was- 
selling  what  was  a  ad  is  known  as  speculating,  wagering  or  future 
contracts  for  it.  That  he  saw  the  agent,  who  confirmed  this  report, 
and  thereupon  ordered  3000  barrels  of  Eagle  Steam  fiour,  March 
futures,  on  a  basis  of  $3.85  per  barrel  for  that  month ;  that  it  was 
distinctly  agreed  and  understood  that  neither  the  said  fiour  so  ordered 
nor  any  part  of  it  was  contemplated  or  intended  by  either  party  for 
real  or  actual  delivery  in  the  month  of  March,  1893,  or  at  any  other 
time,  and  that  the  agreement  was  to  be  what  is  known  as  a  specu- 
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lating,  wagering  fature  contract ;  that  it  was  further  understood  that 
the  margins  on  the  said  flour  was  15  cents  per  barrel,  or  $450  on  the 
whole  8000  barrels,  and  that  if  this  brand  and  quality  of  flour  should 
further  decline  as  much  as  15  cents  per  barrel  respondent  would  be 
notified  and  called  upon  by  plaintiffs  for  an  additional  margin  cf  15 
cents  per  barrel,  and  that  he  would  then  have  the  option  of  keeping 
the  margin  good  on  that  basis,  otherwise  he  would  lose  any  and  all 
marguis  put  up,  and  the  whole  transaction  was  to  be  deemed  null 
and  void  from  that  mome  t  by  all  parties  without  further  notice  or 
delays.  That  not  only  at  the  time  of  giving  the  order  but  at  the  time 
of  signing  the  writing  or  agreement  sued  on,  it  was  the  distinct 
understanding  and  expressed  intention  of  all  parties  that  it  was  a 
speculating,  wagering  aid  future  contract,  and  not  an  actual  or  real 
agreement  for  sale,  purchase  and  delivery  of  ary  flour  ii  March, 
1893,  or  any  other  time.  That  the  whole  matter  was  from  beginning 
to  end  negotiated  with  and  the  writirg  or  agreement  sued  on  signed 
at  Alexandria,  La. ,  with  the  said  Moses  Bloom,  who  stated  at  the 
time  of  signing  that  it  was  well  and  perfectly  understood  that  it  was 
not  a  real  contract  for  delivery  or  sale  and  purchase  of  actual  flour 
because  it  was  a  notorious  fact  that  that  large  quantity  of  flour  would 
overstock  the  whole  parish  of  Rapides;  that  it  was  never  the  inten- 
tion of  any  party  that  the  agreement  sued  on  was  to  be  considered  a 
purchase,  sale,  transfer  or  delivery  of  any  flour  at  any  time,  but  a 
mere   and  simple  wager  on  its  future  price  or  value  in  March,  1898. 

That  if  the  said  writing  is  susceptible  of  any  other  construction  or 
interpretation  on  its  face  than  that  of  a  speculatirg  future  wagering 
agreement  as  to  the  future  price  of  Eagle  Steam  flour  at  the  St.  Louis 
Merchants  Exchange  in  March,  1893,  then  he  shows  and  avers  that 
the  same  was  signed  and  the  whole  transaction  from  beginning  to 
end  was  made  through  error  and  mistake  on  the  part  of  himself,  the 
said  White  and  the  said  Moses  Bloom.  That  during  his  absence  and 
without  his  knowledge  the  writing  or  agreement  sued  on  was  signed 
at  Alexandria,  La.,  and  forwarded  to  the  plaintiffs  by  the  said  Moses 
Bloom;  that  on  his  return  to  Alexandria  on  or  about  the  3l8t  of 
October,  1892,  he  was  for  the  first  time  informed  that  the  agreement 
had  been  signed,  and  at  the  same  time  was  notified  by  the  Rapides 
bank  that  the  plaintiffs  had  drawn  two  sight  drafts  on  him,  each  for 
$450,  and  exchange  thereon,  and  payment  thereof  was  demanded. 

That  one  of  the  said  drafts  was  drawn  and  dated  on  October  24, 
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1892,  and  the  other  October  27,  1892.  That  he  forthwith,  on  the  31st 
October,  1892,  notified  the  plainti£f  that  he  refused  to  honor  the  said 
drafts,  and  that  he  declined  to  consummate  and  execute  the  agree- 
ment by  putting  up  the  first  or  any  subsequent  margin  and  to  con- 
sider the  whole  transaction  at  an  end  and  off.  Respondent  specially 
denied  that  any  demand  was  made  on  him  for  the  amount  sued  for, 
or  that  any  notice  or  statement  was  sent  him,  or  any  notice  for  him 
to  pay  for  and  receive  the  said  flour,  or  that  plaintiff  was  ready  and 
willing  to  deliver  any  flour  at  any  time  before  the  filing  of  this  suit; 
thus  showing  that  it  knew  and  understood  the  agreement  sued  on  to 
be  nothing  more  than  a  speculating  wagering  agreement  as  to  the 
price  and  value  of  Eagle  Steam  flour  at  the  St.  Louis  Merchants  Ex- 
change, March,  1893. 

On  the  trial  of  the  case  the  court  rendered  judgment  rejecting 
plaintiff's  demand,  and  it  has  appealed. 

There  can  be  no  doubt  that  the  contract  as  made  between  Bloom 
and  Flower  was  what  is  known  as  a  future  contract.  In  his  testimony 
the  former  admits  that  fact.  He  said:  <'I  am  an  old  resident  of 
this  town  and  parish.  This  whole  transaction  was  negotiated  through 
me  here  in  Alexandria.  When  this  flour  was  ordered  it  was  under- 
stood that  it  was  to  be  future  flour;  there  was  to  be  no  actual  de- 
livery in  March  or  at  any  other  time ;  it  was  understood  that  it  was  a 
future  contract — that  no  delivery  was  to  be  made.  The  understand- 
ing with  Mr.  Flower  was  that  he  was  to  put  up  a  margin  of  fifteen 
cents  per  barrel  and  keep  his  margin  good  if  flour  declined.  I  can't 
remember  whether  I  told  Mr.  Flower  at  the  time  he  gave  the  order 
he  would  be  closed  out,  but  it  is  the  custom  so  far  as  I  know.  Mr. 
Flower  was  not  present  when  this  contract  was  signed.  I  remember 
when  Mr.  White  signed  the  agreement  that  he  said  to  me:  ^  Now, 
Mr.  Bloom,  this  is  a  future  and  not  a  real  contract,'  and  I  replied, 
'  This  was  not  for  actual  delivery;  that  3000  barrels  of  flour  at  one 
time  here  would  overstock  the  market,  and  that  if  that  large  quan  - 
tity  of  flour  were  in  this  town  at  one  time,  you  couldn't  sell  it  for  25c. 
per  barrel.'  It  was  not  the  intention  of  any  of  the  parties  that  this 
should  be  actual  flour — by  any  of  the  parties  I  mean  myself,  J.  G. 
White  or  W.  P.  Flower.  About  the  same  time  of  this  transaction,  I 
made  similar  contracts  for  the  delivery  of  flour  in  March.  I  sold 
about  13,000  barrels  under  similar  contracts."  Plaintiffs  concede 
that  the  evidence  establishes  that  the  defendant  did  not  contemplate 
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the  actual  purchase  of  3000  barrels  of  flour,  j  but  submit  that  it  does 
not  establish  any  sub -understanding  on  the  part  of  the  plaintiffs. 
The  company  urge  that  Bloom  was  not  authorized  to  make  this  par- 
ticular contract ;  that  the  writing  evidencing  the  agreement  does  not 
show  on  its  face  any  illegality ;  that  knowledge  of  the  actual  facts 
of  the  case  was  not  brought  home  to  them.  We  understand  it  to  t  e 
intimated  that  even  though  plaintiffs'  agent  (acting  as  such)  may 
have  made  an  illegal  contract,  the  contract  could  none  the  less  be 
enforced  if  the  principals  themselves  were  not  aware  of  its  charac- 
ter, for  it  is  claimed  that  their  right  to  recourse  would  not  be 
affected  unless  they  were  a  party  to  the  understanding  which  made 
them  so.  Bloom,  in  the  transaction,  unquestionably  acted  for  and  in 
behalf  of  the  plaintiffs  in  making  this  agreement.  The  plaintiffs  sue 
upon  it.  If  they  affirm  it  at  all  they  must  do  so  in  its  entirety  as  made ; 
they  can  not  affirm  part  and  repudiate  a  part.  Elam  vs.  Oarruth,  2 
An.  276. 

Without  entering  into  details  of  the  testimony  in  the  case,  it  suf- 
fices to  say  that  we  are  satisfied  that  the  plaintiffs  had  full  knowledge 
from  the  beginning  of  the  exact  terms  of  this  agreement.  Refer- 
ring to  the  writing  on  which  this  suit  is  based,  plaintiffs'  counsel 
claims  that  it  is  nowhere  stipulated  in  it  that  the  E.  O.  Standard 
Milling  Company  are  to  have  the  option  of  not  making  an  actual  de- 
livery of  the  flour;  that  their  obligation  to  deliver  the  flour  when 
called  for  in  the  month  of  March,  1893,  f.  o.  b.  on  the  cars  at 
St.  Louis,  is  absolute  and  unequivocal,  that  it  is  only  the  defendant 
who  is  granted  the  right  of  not  calling  for  the  actual  flour  and  the 
privilege  of  requiring  a  settlement  by  an  adjustment  of  the  differ- 
ences in  price. 

With  a  view  of  testing  the  character  of  the  agreement  entered 
into  between  the  parties,  let  us  assume  that  on  the  3 1st  of  March, 
1893,  the  price  of  flour,  instead  of  being  $3.85  per  barrel,  the  price 
mentioned  in  the  agreement  as  the  purchase  price,  had  advanced  to 
$4.85;  that  on  that  day,  the  defendant  having  notified  the  plaintiff 
that  he  would  not  accept  delivery  of  the  flour,  they  had  paid  into 
his  hands  the  sum  of  $3000,  and  then  ask  by  what  right  and  under 
what  title  would  the  defendant  have  received  the  money,  and  from 
what  cause,  from  a  legal  standpoint,  would  the  plaintiffs  have  paid  it. 
Would  it  have  been  paid  to  defendant  by  way  of  damages?  Damages 
are  given  as  the  result  and  consequence  of  a  breach  of  contract,  but 
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in  the  case  aasnmed  there  would  have  been  no  breach  of  contract, 
and  not  only  was  there  not  a  breach  of  contract  as  a  contract  of 
aAijB,  but  the  plaintiffs  would  have  been  unable  under  the  contract  (no 
matter  how  greatly  might  have  been  their  desire  or  their  interest  to 
do  so)  to  free  themselves  from  their  obligations  as  vendors  by  the 
performance  of  the  legal  obligation  of  the  delivery  of  the  flour  imposed 
upon  them  as  such  by  the  law.  In  spite  of  themselves  they  would 
have  been  forced  under  the  contract  (if  legal)  to  have  paid  the  de- 
fendant a  sum  of  money.  If  the  money  would  not  have  been  paid 
by  way  of  result  or  consequence  of  a  bretich  of  contract,  then 
it  would  have  been  paid  by  vxiy  of  direct  affirmative  performance  of 
an  original  contract.  If  that  contract  had  been  one  of  sale,  the 
performance  would  have  consisted  of  the  delivery  of  the  3000  bar- 
rels of  flour,  but  instead  of  this  we  And  that  the  position  of  parties 
to  a  contract  of  sale  would  have  been  reversed,  the  vendors  paying 
over  instead  of  receiving  money ;  and  not  only  this,  but  the  amount 
so  paid  differing  greatly  from  that  stipulated  as  the  price  of  the 
flour.  Reasoning  backward  from  result  to  cause,  we  And  that  this 
original  contract  was  not  one  for  the  sale  of  flour. 

Taking  the  suit  as  it  is,  what  is  its  character?  Is  it  a  suit  for  the 
specific  performance  of  a  contract  of  sale?  If  it  was,  then  the  de- 
mand would  be  for  the  purchase  price  stipulated  in  the  agreement 
and  plaintiffs  would  have  alleged  and  would  seek  to  prove  a  tender; 
bat  the  demand  is  not  for  the  purchase,  and  the  necessity  of  the 
tender  is  absolutely  denied.  Is  it  a  suit  against  the  plaintiffs  for 
damages?  Clearly  not.  If  the  defendant  (had  the  plaintiffs  made 
a  tender)  had  declined  to  receive  delivery,  his  refusal  would  have 
been  simply  the  exercise  by  him  of  the  legal  right  so  to  do  expressly 
reserved  and  stipulated  in  the  contract,  and  damages  do  not  flow 
from  the  exercise  of  a  legal  right.  New  Orleans  vs.  Wardens,  11  An. 
244.  The  suit  is  for  the  specific  performance  of  a  contract,  but  the 
contract  sought  to  be  enforced  is  not  a  contract  of  sale.  We  are  of 
the  opinion  that  the  agreement  was  purely  and  simply  that  which 
Bloom  declares  in  his  testimony.  All  parties  clearly  understood  it  to 
be  a  wagering,  speculating  future  contract  in  which  an  actual  deliv- 
ery of  the  flour  was  not  contemplated  under  any  contingency.  The 
agreement  bears  on  its  face  that  the  parties  were  not  contracting  on 
the  basis  of  the  after  execution  by  either  of  the  legal  obligations 
springing  from  a  contract  of  sale,  but  expressly  ab  initio  upon  the 
21 
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fact  of  the  non- execution  of  such  obligations.  It  will  be  noticed 
that  under  no  contingency  was  the  milling  company  to  have  the  right 
of  delivery — ^a  right  which  it  certainly  would  have,  had  the  contract 
been  one  of  sale. 

In  holding  that  the  agreement  fell  under  the  provisions  of  Article 
2988,  which  declares  that  '^  the  law  grants  no  action  for  the  payment 
for  what  has  been  won  at  gaming,  or  by  a  bit,  except  for  games 
tending  to  promote  skill  in  the  use  of  arms,  such  as  the  exercise  of 
the  gun,  and  foot,  horse  and  chariot  racing,"  and  wis,  therefore, 
not  enforceable,  we  are  of  the  opinion  the  District  Oourt  reached  a 
correct  conclusion,  and  the  judgment  appealed  from  is  therefore 
affirmed. 


No.  11,469. 
W.  H.  Howcott,  J.  E.  and  P.  X.  Ransdell  vs.  Board  op  Oommis- 

SIONBRS  OP  THE  PiPTH  LOUISIANA  LEVEB  DISTRICT. 

1.  An  assessor  can  not  bring  together  a  number  of  distinct  properties  belonging 
to  different  individuals— fix  a  single  valuation  upon  them  as  a  whole,  and, 
ascribing  the  ownership  of  them  all  to  one  of  the  owners,  assess  taxes  against 
him  to  the  full  amount  of  the  assessment  on  that  false  assumption. 

3.  The  act  of  the  tax  collector  in  advertising  and  adjudicating  said  properties  in 
block  to  the  State  in  enforcement  of  the  delinquent  taxes  thereon  so  assessed, 

*  was  without  legal  authority. 
9.    Property  of  one  person  can  not  be  sold  confusedly  with  those  of  others  where 
there  is  no  privity  of  estate  between  the  parties;  one  person's  property  can  not 
be  sold  to  pay  the  debt  of  another. 

4.  The  transferrees  from  the  State  of  property  held  by  it  under  such  a  title  are  not 
protected  by  the  prescription  of  three  and  five  years. 

APPEAL  from  the   Seventh  District  Oourt,   Parish  of  Madison. 
Montgomery,  J. 


Jo8.  E,  Ransdell  Attorney  for  Plaintiffs  and  Appellees : 

An  illegal  assessment  is  insufficient  description  of  property  and  want  of 
notice  on  radical  defects.  A  tax  sale  under  such  conditions  will  be  In- 
vaded  and  not  protected  by  the  prescription  of  either  three  or  five  years.  S2 
An.  228 ;  84  An.  128 ;  29  An.  510 ;  86  An.  1086 ;  87  An.  856. 

Description  in  tax  deed  must  be  the  same  as  that  on  assessment  roll,  which  Is 
the  warrant  to  collect.    Rougelot  vs.  Quick,  34  An.  126;  Ulackwell,  pp.  128, 278. 
Taxes  must  be  legally  due  in  their  entirety,  otherwise  the  sale  is  void.    Rouge - 
lot  vs.  Quick,  84  An.  126. 
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Tbere  is  no  actual  asBessment  of  property  as  contemplated  by  law,  when  It  is 
not  assessed  to  the  owner,  and  is  confusedly  aueited  with  other  property.  MoWiU- 
iams  vs.  Michel.  4S  An.  964. 

An  ase^sment  is  defective  and  a  sale  thereunder  nuU  and  void  when  the 
property  is  owned  In  indlvision,  and  la  assessed  to  the  estate  of  a  de- 
ceased CO -proprietor  when  he  lived  and  died  in  another  parish.  Norrls  vs. 
Hays,  44  An.  904.  The  promiscuous  commingling  in  an  assessment  of  the 
lands  belonging  to  several  different  proprietors  (as  In  the  instant  case)  Is 
analogous  to  the  case  of  lands  owned  in  indivision,  hence  the  sale  there- 
under would  be]  null  and  void. 

If  the  description  includes  more  than  the  taxpayer  really  owns,  the  as- 
sessment will  be  void.  For  example,  if  the  area  of  the  tract,  or  the  tax- 
payer's interest  therein.  Is  exaggerated  the  mistake  is  fatal.  Saunders  on 
Taxation,  108,  and  other  authorities  cited. 

Separate  tracts  of  land  must  be  assessed  separately  and  sold  separately. 
When  the  property  is  assessed  and  sold  in  block.  Art.  210  of  the  Constitu- 
tion is  violated,  and  the  sale  will  be  annulled.  Saunders,  p.  107,  and  au- 
thorities; Norres,  Tutor,  vs.  Davis,  44  An.  907. 

A  tax  sale  of  property,  assessed  In  the  name  of  one  who  is  not  the  owner, 
is  an  absolute  nullity  and  passes  no  title.  LeBlanc  vs.  Blodget,  34  An.  107; 
28  An.  &87.  Hence  these  sales  were  absolute  nullities,  beyond  question,  as 
to  all  lands  which  did  not  belong  to  Lambdin,  or  to  Byrne,  and  if  abso- 
lute nullities  as  to  over  one-half  of  the  land  included  therein,  it  logically 
follows  that  they  are  null  in  toto. 


W,  M.   Murphy   for  Defendant  and   Appellant: 

Any  attack  upon  the  validity  of  a  tax  sale,  except  for  the  want  of  an 
essential  prerequisite,  Is  barred  by  the  prescription  of  three  years.  Acts 
of  1874,  page  155;  Jn  re  Douglas,  41  An.  765;  40  An.  142;  Barrow  vs.  Wilson,  39  An. 
410. 

All  Informalities  connected  with  or  growing  out  of  any  public  sale  are  pre- 
scribed against  by  the  lapse  of  five  years.  33  An.  1174;  14  An.  777;  29  An.  635;  83 
An.  678;  21  An.  584. 

In  every  case  where  a  tax  sale  has  been  annulled  for  insufficiency  or  Illegality 
of  the  assessment,  it  will  be  found  that  the  property  has  not  been  sufficiently 
described  for  its  identification.    29  An.  510 ;  15  An.  15 ;  14  An.  709. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  C.  J.  In  the  years  1880,  1881  and  1882,  the  assessor  of 
East  Carroll  parish  assessed  together,  in  the  name  of  Samuel  H. 
Lambden,  a  large  body  of  lands  separately  described  by  numbers  of 
township,  range,  sections  and  subdivisions  of  sections,  at  a  valuation 
in  block  for  all  the  lands,  the  same  aggregating  some  nineteen  hun- 
dred or  more  acres. 

During  the  same  years  the  assessor  also  assessed  in  similar  manner 
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a  large  body  of  land  i^^gregating  two  thousand  and  seventy-three 
acres  in  the  name  of  Charles  Byrnes. 

In  April,  1883,  the  tax  collector  of  East  Carroll  adve]j|^ed  these 
lands  for  sale  for  delinquent  taxes.  The  advertisements  followed 
the  assessments.  At  the  sale  made  under  the  advertisements  both 
bodies  of  land  (each  sold  in  block)  were  adjudicated  to  the  State  as 
the  last  and  highest  bidder. 

The  State  subsequently  transferred  these  lands  to  the  defendant' 
the  Pifth  Louisiana  Levee  District. 

On  the  IGth  of  May,  1892,  plaintiffs  instituted  the  present  suit,  in 
which  they  allege  themselves  to  be  the  owners  of  certain  described 
property  included  in  the  two  sales  referred  to,  by  purchase  from 
their  former  owners,  Samuel  H.  Lambden  and  Charles  Byrnes.  In  their 
petition  they  refer  to  and  attack  the  sales  of  the  said  properties  to 
the  State  as  being  nullities  and  a  cloud  upon  their  title.  They  pray 
for  judgment  annulling  and  setting  aside  any  claim  or  title  of  the 
Fifth  Louisiana  Levee  District  to  the  lands  described  in  their  peti- 
tion and  quieting  them  in  their  own  title  to  the  same. 

The  attack  upon  both  sales  is  substantially  the  same,  varying  only  as 
to  names  of  parties  and  description  of  lands. 

They  aver  that  no  valid  assessment  of  these  lands  was  made.  That 
only  a  small  portion  of  the  lands  described  in  the  assessments 
belonged  to  the  parties  in  whose  names  they  were  assessed ;  that  the 
greater  portion  belonged  to  other  parties ;  that  the  portion  belonging 
actually  to  the  parties  named  was  blended  and  confused  with  prop- 
erty of  other  persons,  and  charged  with  taxes  not  due  by  it.  That  a 
portion  of  the  lands  assessed  to  Lambden  was  situated  in  West  and 
not  in  East  Carroll,  and  a  portion  of  the  lands  described  was  at  a 
distance  of  many  miles  away  and  entirely  separate  from  the  other 
portion. 

They  aver  that  there  was  a  large  discrepancy  in  the  lands  assessed 
in  the  name  of  Byrnes,  between  the  acreage  set  out  in  the  tax  rolls 
and  the  true  acreage  indicated  by  the  description,  and  that  the 
amount  of  taxes  for  which  the  property  was  sold  being  calculated 
upon  an  erroneous  acreage  was  largely  in  excess  of  what  was  due  by 
the  1020  acres  of  Byrnes  land  which  was  really  included  in  the  tax  col- 
lector's deed. 

That  the  lands  were  illegally  sold  confusedly  with  proper^ 
belonging  to  other  people  and  for  taxes  due  for  such  other  lands. 
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They  charge  that  notice  was  not  given  to  Lambden  &  Byrnes  as 
required  by  Art.  210  of  the  Constitution.  The  defendants  pleaded, 
first,  as  %n  exception,  '^  the  prescription  of  three  years  in  bar 
of  plaintiff's  right  to  bring  this  action  to  invalidate  a  tax  title  under 
which  defendants  hold  possession  in  good  faith." 

They  next  answered  by  a  general  denial,  and  pleaded  the  prescrip- 
tion of  five  years  against  all  the  alleged  informalities  charged  in  the 
petition. 

Judgment  was  rendered  in  the  District  Court  against  the  defend- 
ants, and  in  favor  of  the  plaintiffs,  in  conformity  to  their  prayer,  and 
the  defendants  appealed. 

The  evidence  establishes  that  a  large  part  of  the  property  assessed 
to  Lambden  and  a  large  part  of  that  assessed  to  Byrnes  belonged  not 
to  them,  but  to  other  persons;  that  a  part  of  that  assessed  to 
Lambden  was  in  another  parish,  and  a  portion  was  entirely  separate 
from  the  other  lands  and  many  miles  away. 

The  witnesses  testity:  <' That  whilst  Byrnes  was  assessed  on 
2078  acres  the  description  of  the  land  per  official  survey  shows 
only  040  belonging  to  him  plvs  300  acres  belonging  to  other 
parties;  the  whole  amounting  to  1240  acres  instead  of  2078." 
We  do  not  think  plaintiffs  have  shown  want  of  notice  to  the 
former  owners.  The  sales  under  the  assessments  having  been 
made  in  block,  and  following  the  assessments,  the  question  sub- 
mitted to  us  is  whether  the  former  owners  were  divested  of 
their  title  or  not,  and  whether  the  defendant  is  protected  and 
secured  by  the  prescriptions  set  up. 

There  can  be  no  question  as  to  the  assessments  made  having  been 
wrongly  made.  The  assessor  has  no  legal  right  to  include  in 
one  assessment  and  under  one  valuation  properties  belonging  to 
different  persons  (Persons  vs.  O'Neal,  32  An.  228;  Workingmen's 
Bank  vs.  Lannes,  30  An.  871)  and  the  State,  through  its  officers,  had 
no  right  to  sell  together  properties  of  different  individuals  assessed 
in  that  manner. 

In  suits  between  private  individuals  conducted  under  ordinary 
proceedings,  where  the  rules  of  proceedings  are  far  less  rigorous 
than  in  tax  proceedings,  it  has  been  on  several  occasions  held  that 
the  property  of  one  person  could  not  be  sold  confusedly  with  that 
of  another  where  there  is  no  privity  of  estate  between  the  parties. 
See  Mavor  vs.  Armant,  14  An.  178,  and  Savage  vs.  Williams,  16 
An.  252. 
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The  property  of  one  person  can  not  legally  be  sold  to  pay  the  debt 
of  another,  even  though  through  the  sale  a  debt  of  his  own  may  be 
paid,  and  the  tax  collector  was  without  power  or  authority 'to  do  so. 
We  are  of  the  opinion  that  the  prescriptions  pleaded  do  not  apply  to 
this  case. 

For  the  reasons  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  be  and  the  same 
is  hereby  affirmed. 


46 
122 


No.  11,474. 

Bbland  and  Johnson  vs.  Gbbblin  and  Duggan. 

Before  the  court  pustains  an  exception  filed  by  a  defendant  his  legal  interest 
to  take  the  particular  exception  must  appear. 

Plaintiff  in  briuKing  a  petitory  action  Is  not  necessarily  forced  to  cumulate 
therewith  an  action  of  nullity  to  set  aside  Judicial  proceedin|rs  In  which  ap- 
parently his  title  in  the  property  has  been  divested.  He  has  at  his  risk  the 
right  to  allege  such  proceedings  to  be  absolute  nullities  and  to  go  to  trial  on 
that  issue. 


31/ 
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^08    l\    Rouge.     Buckner,  J. 


Cross  4&  Cross  Attorneys  for  Plaintiffs  and  Appellants : 

The  mle  that  the  decree  protects  the  purchaser  Is  subject  to  two  conditions: 
(1)  That  the  court  is  competent,  in  the  subject  matter,  to  render  the  decree.  14 
L.  278;  13  An.  476;  25  An.  164;  2  L.  328;  11  L.  156;  20  An.  238;  29  An.  623;  30  ^n.  139,  727; 
23  An.  810;  30  An.  482,  1111 ;  40  An.  671 ;  James  vs.  Meyer,  41  An.  lioe.  (2)  The  pur- 
chaser must  be  an  innocent  third  party.  (11  An.  3;  14  A^.  622;  34  An.  296, 1017) ; 
and  a  deputy  sheriff  can  not  claim  this  position.  8  N.  8. 166;  6  L.  407;  9  L.  44;  15 
L.  896,  4.  B.  205. 

A  Judgment  in  attachment  suit,  without  citation,  or  actual  seizure  of  property. 
Is  absolutely  null,  and  can  be  collaterally  attacked.  4  An.  187;  6  An.  661;  7  An. 
669;16  An.  709;  33  An.  615;  IN.  S.  9;  6L.377;  11  B.  121;  6  An.  265 ;  2  An.  492 ;  6  B.205; 
2  An.  569,  503;  13  An.  481 ;  20  An.  76;  21  An.  27;  24  An.  253;  26  An.  730,  735;  23  An.  421. 
So,  a  sale  by  the  Federal  marshal  can  be  attacked  in  a  State  court.  31  An.  746. 
A  sale  of  property  under  administration  under  a  Jl,  fa.  Is  an  absolute  nullity. 
13An.  476;26An.  154. 

A  return  showing  an  adjudication  by  a  defunct  sheriff  Is  Toid.  In  such  case  it 
Is  the  duty  of  the  acting  sheriff  to  execute  the  deed.  G.  P.  691-2.  Voorhiea 
Rerised  Laws,  Sec.  3486. 

On  a  trial  of  an  exception  the  facts  of  the  petition  must  be  taken  as  true.  (9  An. 
265;  10  An.  586) ;  for  allegations  not  denied  are  presumed  true.  11  An.  516;  14  An. 
187 ;  18  An.  161 ;  20  An.  430 ;  31  An.  438. 
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J,  A.  Addi9on  Attorney  for  Defendants  and  Appellees:  ^ 

▲  aale  of  real  property  belonging  to  a  sncoesslon,  nnder  a  decree  of  a  com- 
petent court,  will  not  be  hold  to  be  an  absolute  nullity  on  account  of  Irregu- 
larities in  the  mortuary  proceedings  which  lead  to  the  granting  of  the  order.  In 
such  a  case  the  claimant  under  adTorse  title  must  cause  the  sale  to  be  annulled 
by  direct  action.   38  An.  331. 

The  title  acquired  at  a  Judicial  sale  is  presumed  to  be  valid  until  the  contrary 
Is  shown  in  a  direct  action  to  revoke  and  annul,  contradictorily  with  all  parties 
In  interest.    39  An.  116. 

Sales  directed  or  authorized  by  the  courts  of  probate  are  Judicial  sales  to  al 
legal  intents  and  purposes  (18  La.  438)  aud  purchasers  thereat  are  not  bound  to 
look  beyond  the  decree.    10  B.  896;  188  U.  S.  166;  M  An.  i3l.    He  must  look  only 
to  the  Jurisdiction  of  the  court.    Art.  109,  Constitution  1879. 
,     No  relative  nullities  In  the  title  of  either  plaintiff  or  defendant  can  be  Inquired 
into,  even  though  there  have  been  fraud.    Hen.  Dig.  1114,  No.  3. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  Plaintiffs  aver  that  they  are  the  sole  heirs  of 
their  father  and  mother,  Jean  Marie  Lancelot  and  his  wife.  That 
their  father's  succession  was  opened  in  East  Baton  Rouge  and  a  cer- 
tain piece  of  real  estate  described  in  their  petition  was  inventoried 
as  community  property.  That  John  O'Connor,  in  his  capacity  as  pub- 
lic administrator,  took  possession  of  said  property  on  June  17,  1871, 
and  rendered  his  final  account,  which  was  homologated  December  81, 
1878.  That  in  the  decree  homologating  the  account  the  parish 
judge  ordered  the  property  to  be  sold  to  pay  debts  and  effect  a  par- 
tition, but  that  this  sale  was  arrested  by  a  decree  of  court  affirmed  on 
appeal  June  20,  1878,  on  the  petition  of  C.  D.  Favrot,  tutor  of 
plaintiffs,  who  were  then  minors.  That  on  March  31,  1884,  said 
John  O'Connor,  ex  parte j  procured  an  order  to  sell  property  to  pay 
debts,  and  an  undivided  half  interest  in  said  property  was  adjudi- 
cated to  Joseph  Qebelin,  but  said  sale  was  an  absolute  nullity  for  the 
following  reasons : 

1.  The  court  was  without  jurisdiction  to  render  the  order.  The 
public  administrator  was  /unofus  officio  and  his  office  abolished.  In 
this  matter  his  final  account  had  been  homologated  and  he  was 
speciaUy  enjoined  and  prohibited  from  selling  said  property  by  a 
decree  still  in  force. 

2.  The  sale  was  an  absolute  nullity,  because  it  purported  to  sell  the 
undivided  half  interest  belonging  to  the  father  to  pay  community  debts. 

3.  That  all  the  debts  as  set  forth  in  the  account  of  1878  were  pre- 
sumably paid  and  prescribed,  and  by  inspection  the  purchaser  could 
see  said  order  was  ultra  vires. 
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4.  TJaat  petitioners  having  been  represented  by  a  tutor  were  neoes- 
sary  parties  to  any  proceeding^  to  sell. 

6.  That  Joseph  Gebelin  was  deputy  sheriff  and  could  not  validly 
purchase  property  sold  by  the  sheri£f. 

That  about  the  time  of  this  sale  there  turned  up  among  waste 
papers  in  the  sheriff's  office  a  pretended  sale  by  the  sheriff  of  the 
other  undivided  half  interest  in  said  property  to  B.  Feibelman,  made 
in  execution  of  judgment  in  Feibelman  vs.  Lancelot,  No.  682,  parish 
court,  and  by  mesne  conveyances  the  said  half  interest  has  been 
transferred  to  Joseph  Gebelin. 

That  said  sale  was  never  treated  or  intended  to  be  a  serious  sale. 
The  judgment  in  Feibelman  vs.  Lancelot,  which  was  under  attach- 
ment proceedings,  was  an  absolute  nullity.  There  was  no  citation 
and  the  property  was  never  actually  in  the  possession  of  the  sheriff, 
but  remained  continuously  in  the  possession  of  John  O'Connor  till 
March,  1884.  That  said  sheri£f's  sale  was  nothing  but  a  prcj^  and  not 
an  executed  title.  It  was  never  recorded  before  1884,  when  B. 
Feibelman  sold  his  litigious  claim  without  warranty  to  John  H. 
Lamon  for  $50,  which  was  a  nullity,  as  said  Lamon  was  an  attorney, 
practising  in  said  court.  That  said  property  is  worth  $3000  and  the 
annual  revenue  $250.  That  Joseph  Gebelin  is  the  ostensible  owner 
of  said  property,  but  Timothy  Duggan,  of  said  parish,  is  in  possession, 
and  plaintiffs  are  informed  and  believe  has  a  title  to  said  property 
either  for  his  own  benefit  or  for  the  benefit  of  said  John  O'Connor. 
That  said  Duggan  is  the  confidential  friend  of  said  O'Connor  and  has 
been  acquainted  with  all  the  facts  and  circumstances  connected  with 
the  illegal  divestiture  of  plaintiffs'  title  from  the  beginning. 

Plaintiffs  prayed  for  a  citation  upon  Gebelin  and  Duggan,  and  for 
judgment  recognizing  them  as  owners  of  the  property,  and  for  a 
writ  of  possession  putting  them  in  possession  thereof.  They  further 
prayed  for  judgment  against  Gebelin  and  Duggan  in  aolido,  at  the 
rate  of  $260  per  annum,  from  March,  1884,  till  the  trial  of  this  suit, 
reserving  to  them  the  right  to  sue  for  revenues  from  the  trial  of  the 
suit  until  final  delivery. 

Timothy  Duggan  in  limine  filed  a  peremptory  exception  to  plain- 
tiff's petition  on  the  following  grounds : 

1.  That  in  the  suit  of  Feibelman  vs.  Lancelot,  No.  682,  Parish 
Court  of  East  Baton  Rouge,  filed  May  18,  1872,  execution  was  issued 
and  Feibelman,  the  plaintiff  therein,  became  the  purchaser  of  the 
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undivided  one -half  of  the  two  lots  of  ground  described  in  plaintiff's 

* 
petition. 

2.  That  said  Feibelman  sold  his  interest  in  said  lots  to  J.  H. 
Lamon  on  the  20th  day  of  July,  1880. 

3.  The  said  J.  H.  Lamon  was  recognized  as  and  decreed  to  be  the 
owner  of  said  property  so  purchased  by  him  in  suit  of  J.  H.  Lamon 
vs.  John  O'Connor,  Administrator,  No.  608,  Seventeenth  District 
Court  for  East  Baton  Rouge,  filed  March  20,  1884,  and  subsequently 
Bold  his  interest  in  said  lots  to  Charles  McVea. 

4.  Joe  Gebelin  became  the  purchaser  of  the  other  undivided  one- 
half  of  the  said  two  lots  at  the  public  sale  made  in  the  matter  of  the 
succession  of  J.  M.  Lancelot,  deceased,  which  sale  was  ordered  by  a 
court  of  competent  jurisdiction,  and  the  purchaser  is  not  required  to 
look  beyond  the  jurisdiction  of  the  court. 

5.  Charles  McYea  instituted  suit  against  Gebelin  for  partition  of 
said  two  lots  (No.  702,  Seventeenth  District  Court  for  the  parish  of 
East  Baton  Rouge) ,  which  partition  was  decreed  to  be  by  public  sale, 
and  thereat  Qebelin  became  the  bona  fide  purchaser  of  both  lots  for 
a  valuable  consideration. 

Neither  one  nor  all  of  the  above  and  foregoing  sales  and  solemn 
adjudications  can  be  attacked  collaterally,  but  plaintiffs  must  insti- 
tute a  direct  action  to  revoke  and  annul  them  and  make  proper 
parties  thereto.  He  prayed  that  the  peremptory  ezcep  ion  be  main- 
tained and  that  plaintiffs'  suit  be  dismissed. 

This  exception  having  been  fixed  for  hearing,  on  the  hearing 
thereof  exceptor  offered  in  support  of  the  same  the  records  of  the 
various  proceeding's  referred  to  in  his  pleadings. 

To  I  he  introduction  of  this  evidence  as  it  was  offered,  plaintiffs' 
counsel  objected  on  the  ground  that,  viewed  as  an  exception,  the  same 
should  go  to  trial  admitting  all  the  facts  set  forth  in  plaintiffs'  peti- 
tion to  be  true,  but  that  said  so-called  exception  is  really  an  answer, 
and  the  object  of  introducing  said  testimony  is  to  covertly  set  up 
issues  en  pais  collaterally,  thus  trying  the  case  piecemeal,  confusing 
the  issues  involved  in  the  case. 

The  court  overruled  the  objection  and  admitted  the  evidence,  the 
objection  to  go  to  the  effect.  To  this  action  of  the  court  plaintiffs 
excepted. 

The  court  finally  acted  upon  the  exception,  maintained  it  and  dis- 
missed the  suit.     Plaintiffs  have  appealed. 
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It  is  true  plaintiffs  made  Timothy  Duggan  a  party  as  being  in  pos- 
session of  the  property,  but  they  allege  that  the  title  stood  in  the 
name  of  Gebelin  and  the  exception  filed  shows  such  to  be  the  fact. 
Plaintiffs'  allegations  as  to  Duggan  were  merely  tentative;  they  did 
not  allege  absolutely  and  positively  that  he  had  or  claimed  any  in- 
terest in  the  property,  and  merely  called  him  into  court  to  the  end 
that  he  might  either  disclaim  or  announce  his  actual  interest  and  po- 
sition. At  the  time  he  filed  his  exception  he  had  done  neither;  non 
constat  that  he  has  really  any  interest  at  all  in  the  matter,  any  con- 
cern in  the  titles  or  even  in  the  possession. 

Under  that  condition  of  affairs  the  District  Court,  at  his  instance, 
dismissed  plaintiffs'  suit  not  only  as  to  Duggan  but  as  to  Gebelin. 
In  this  action  it  was  clearly  wrong.  Duggan  had  in  no  manner 
claimed  to  represent  Gebelin.  Possibly  the  only  exception  he  was 
entitled  to  have  filed  even  so  far  as  concerned  himself  was  that  he 
should  be  dismissed  from  the  suit  as  having  no  legal  connection  with 
the  issues  involved.  In  the  manner  and  form  in  which  he  had  been 
made  a  party  he  might,  as  matters  stood,  have  filed  exceptions  looking 
to  his  own  discharge  from  the  suit,  but  not  tending  to  throw  plaintiffs 
out  of  court. 

Assuming,  however,  that  Duggan  had  shown  such  connection  with 
the  issues  as  to  entitle  him  to  raise  the  particular  question  involved 
in  the  exception,  we  are  of  the  opinion  that  the  evidence  offered 
should  have  been  excluded  and  the  rights  of  parties  should  have 
been  tested  on  the  face  of  the  papers.  There  is  no  doubt  as  to  the 
legal  necessity  under  certain  circumstances  of  bringing  direct  actions 
to  annul  judicial  proceedings  and  decrees,  contradictorily  with  the 
parties  legally  interested  in  maintaining  them,  as  conditions  prece- 
dent to  relief  asked,  but  the  necessity  for  such  direct  action  is  con- 
tingent upon  the  issues  which  the  plaintiff  tenders.  In  a  petitory 
action  brought  under  ordinary  conditions  the  only  parties  necessary 
originally  to  the  action  are  the  plaintiff  claiming  ownership  of  prop- 
erty and  a  defendant  in  possession  of  the  same.  If  the  defendant 
deems  it  to  his  interest  that  his  vendor,  his  lessor  or  other  parties  be 
brought  into  the  proceedings  it  is  for  him  to  take  steps  leading  to 
that  end.  The  plaintiff  in  this  case  has  not  cumulated  with  the  peti- 
tory action  proper,  actions  of  nullity  against  the  various  proceedings 
alluded  to  in  the  pleadings  and  made  parties  accordingly,  for  the  rea- 
son that  the  theory  of  his  case  is  that  all  those  proceedings  are  ab- 
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solute  nullities,  needing  no  judicial  action  to  set  tbem  aside;  that 
they  are  void,  not  voidable.  The  allegations  of  the  petition  are  to 
that  effect.  If  the  plaintiffs  think  proper  to  go  into  this  case  on  that 
basis  on  the  strength  of  the  correctness  of  their  legal  conclusions  on 
that  subject  they  have,  at  their  own  bisk,  the  right  to  do  so. 
Should  it  turn  out  on  inquiry  that  the  proceedings  alluded  to  were 
not  void  as  claimed,  but  simply  voidable,  and  the  case  should  be 
before  the  court  without  proper  parties  and  the  proper  prayer, 
plaintiffs  will  take  nothing  by  their  action.  Defendant  can  not  in 
limine  and  on  exception  introduce  evidence  and  have  the  court  pass 
upon  the  character  of  the  proceedings  which  plaintiffs  assume  to  be 
and  characterize  as  absolute  nullities.  That  will  be  one  of  the  issues 
on  the  merits. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed ;  and  it  is  now  ordered  and  decreed 
that  the  case  be  reinstated  in  the  District  Oourt,  to  which  it  is  hereby 
remanded  for  further  proceedings  according  to  law. 


No.  11,486. 
Heibs  op  John  Fobd  vs.  Mills  and  Phillips. 

A  succession  sale  made  under  an  order  granted  by  the  clerk  of  court  upon  ap- 
plication of  a  person  acting  as  admlni.stralor  can  not  be  dealt  with  as  an 
absolute  nullity  upon  the  ground  that  the  particular  person  had  not  the  qual- 
iflcatlons  necessary  for  appointment,  nor  because,  though  letters  of  adminis- 
tration signed  by  the  deputy  clerk  were  in  the  record,  there  was  no  direct 
OTidence  of  an  appointment  by  the  clerk.  The  action  of  the  latter  granting 
the  order  of  sale  was  a  recognition  by  him  of  such  an  appointment  and  that 
the  party  had  legally  qualified  under  it. 

Where  the  deed  under  which  a  party  claims  title  to  real  estate  as  vendee  at  a 
succession  sale  does  not  recite  that  It  was  made  under  order  of  court  and  is 
otherwise  silent  as  to  the  observance  of  the  formalities  essential  to  the  legality 
of  such  a  sale,  and  where  the  evidence  shows  that  the  auctioneer  In  selling 
departed  from  the  terms  of  the  order  authorizing  a  sale,  such  title  can  ot 
serve  as  the  basis  for  the  commencement  of  the  prescription  of  ten  years 
Where  the  title  tendered  to  a  purchaser  makes  no  reference  to  that  under 
which  the  vendor  holds,  bad  faith  can  not  be  presumed  in  the  purchaser  from 
the  fact  that  the  vendor's  title  was  of  record  and  fatally  defective. 
Declarations  of  former  owners  of  property  in  derogation  of  their  own  title  and 
good  faith  made  after  they  had  ceased  to  be  owners  are  not  admissible  'igainst 
the  subsequent  vendees  of  the  same. 
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S.  Plaintiff  in  bringing  a  petitory  action  is  not  forced  to  cumulate  therewith  a 
direct  action  of  nullity  with  proper  parties  to  set  aside  judicial  proceedings 
under  which  his  title  has  apparently  been  divested,  if  he  alleges  that  such  pro- 
ceedings 9re  absolute  nullities.  He  has  the  right,  at  his  risk,  to  tender  and  go 
to  trial  on  that  issue. 


APPEAL  from  the  Eighth  District  Court,  Parish  of  Catahoula. 
Dagg,  J. 


Frank  B,  Thomas  and  Allen  B.  Hundley  Attorneys  for  Plaintiffs 
and  Appellants: 

A  person  in  no  manner  related,  not  an  heir  and  not  even  a  creditor,  is  not  entitled 
to  the  administration  of  an  estate.    C.  C,  Arts.  1046;1049. 

A  curator  or  administrator  must  take  an  oath  before  the  Judge  (or  before  some 
officer  legally  authorized  to  aduinister  oaths),  who  has  appointed  him,  before 
be  enters  on  the  performance  of  his  duties.    G.  C,  Art.  1126. 

It  is  only  after  the  lapse  of  ten  days,  and  notices  given,  and  after  the  Inventory  is 
closed,  that  the  appointment  can  be  made.  C.  C,  Art.  1114, 1115;  C.  P.,  Art.  966, 
967,  970. 

Olerks  of  court  can  not  appoint  administrators  until  after  the  legal  notices 
ure  given,  nor  can  he  grant  orders  for  sale  of  succession  property,  unless  ap- 
plication be  accompanied  with  statement  of  debts.    B.  8.,  Sees.  308,  810,  p.  78. 

The  conditional  order  appointing  administrator  must  be  followed  by  a  second  or- 
der appointing  and  confirming,  and  an  order  that  letters  of  administration 
issue,  after  the  expiration  of  the  publication  of  the  notices  required  by  law. 
»9  An.  298,  Sec.  8;  35  An.  405;  40  An.  233. 

Curators  or  administrators  must  wait  thirty  days  after  their  appointment  before 
they  can  demand  the  sale  of  the  immovable  property.  C.  C,  Arts.  1164, 1165, 1166, 
1167, 1168. 

It  should  be  presumed  that  no  sale  is  necessary  or  that  sufficient  money  is  on  hand 
to  pay  debts;  if  not,  creditors  can  apply  to  the  court  to  sell  property.  C.  P., 
990,  991,  992. 

An  administrator  can  not  pay  debts  without  an  order  of  court.  C.  C,  Arts.  1179, 1180, 
1181,  1184,  1185,  1186. 

To  be  prima  facie  evidence  of  a  valid  title,  a  deed  to  property  sold  at  a  Judicial  sale 
must  state  and  set  forth  on  Its  face  every  essential  fact  to  show  that  they  com- 
plied with  the  law;  otherwise  It  is  radically  defective  In  form  and  substance. 
8  Martin,  6  and  9;  30  An.  1275. 

The  sale  of  a  thing  belonging  to  others  is  absolutely  null,  and  the  prescription  of 
ten  years  will  not  prevail.    0.  C,  Art.  2452;  29  An.  660;  4  R.  26, 201 ;  14  An.  696. 

A  deed  not  valid  in  form  can  not  form  a  foundation  for  the  prescription  of  ten 
years.    0.  C,  Art.  3486;  38  An.  885. 

A  deed  which,  on  its  face,  shows  radical  defect  is  such  a  notice  to  a  purchaser  as 
would  make  him  a  possessor  in  bad  faith.    C.  C,  Art.  3462. 

Prescription  does  not  run  against  minors.    C.  C„  Art  3622. 
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Potto  A  Hudson  Attorneys  for  Phillips,  and  J.  F.  EUis  and  D.  N. 
Thompson  Attorneys  for  Mills,  Defendants  and  Appellees : 

The  order  of  court  appointiag  an  administrator  is  a  judgment,  which  can  not  be 
attacked  collaterally,  and  can  only  be  annulled  la  a  direct  action  brought 
against  the  administrator  for  that  purpose.  28  An.  806;  10  An.  496;  2  La.  249;  2  An. 
538;  8  An.  85;  19  An.  69. 

The  acts  of  a  de  facto  administrator,  acting  under  letters  issued  by  a  competent 
court,  are  valid  and  legal,  although  the  order  or  judgment  appointing  him  may 
be  illegal,  so  long  as  the  judgment  making  the  appointment  remains  in  force. 
Administrators  are  officers  of  the  court,  and  their  acts,  like  those  of  other  pub- 
lic officers,  done  in  pursuance  of  their  duties  as  such,  are  valid  and  binding 
until  deprived  of  their  office  in  a  direct  action.    2  La.  249,  and  others. 

An  action  not  brought  against  the  administrator  directly,  and  to  which  the  admin- 
istrator is  not  a  party,  is  not  a  direct  action,  and  in  such  a  collateral  proceeding 
the  judgment  appointing  the  administrator  can  not  be  attacked  nor  annulled. 
8  An.  86;  10  An.  496;  28  An.  806. 

In  Judicial  proceedings  courts  and  officers  are~presumed  to  have  done  their  duty. 
The  administrator  making  the  saie  under  orders  of  the  ooart  is  presumed  to 
have  complied  with  all  the  formalities  of  the  law  in  making  the  sale,  and  the 
burden  is  upon  those  alleging  to  establish  the  want  of  these  formalities  by  legal 
evidence. 

The  adjudication  completes  the  sale  made  at  public  auction.  The  deed  afterward 
prepared  and  executed  is  but  the  evidence  of  the  sale.  The  deed  may  be  in- 
formal or  defective,  while  the  sale  and  adjudication  is  legal  and  valid.  C  P., 
Art.  695 ;  29  An.  207 ;  31  An.  276 ;  36  An.  776. 

Purchasers  at  public  sales,  under  orders  of  courts  having  jurisdiction,  are  not 
compelled  to  look  beyond  the  order  or  judgment  of  the  court  ordering  (he  sale. 
3lAn.  276;39An.  67;  14  An.  682;  19  An.  353;  20  An.  124;  16  An.  250;  2  An.  468;  18  An. 
485;21  An.  506. 

An  error  in  the  manner  of  signing  the  deed  does  not  invalidate  the  sale,  the  only 
question  being  whether  the  deed  came  from  one  having  the  power  to  represent 
the  succession  and  make  the  sale.    28  An.  806. 

The  prescription  of  five  years  cures  all  informalities  in  public  sales,  such  as  want 
of  advertisement,  want  of  appraisement,  offering  at  wrong  time  or  place,  failure 
to  announce  terms  and  conditions  of  sale,  etc.  21  An.  506;  10  Rob.  396;  B.  C.  C. 
3543 ;  29  An.  634 ;  33  An.  1176 ;  39  An.  60 ;  28  An.  671 ;  34  An.  209 ;  32  An.  487,  etc. 

He  who  acquires  an  immovable  in  good  faith  and  by  a  just  title  prescribes  for  it  in 
ten  years.    B.  C.  C.  3478. 

Good  faith  is  always  presumed  in  matters  of  prescription,  and  he  who  alleges  bad 
faith  in  the  possessor  must  prove  it.    B.  C,  C.  3481. 

This  court  will  notice  ex  propria  motu  the  want  of  proper  parties  and  will  not  render 
judgment  in  a  cause  affecting  parties  not  before  the  court.  Liquor  and  Tobacco 
Company  et  als.  vs.  Jeffries ef  a2«.,  46  An.  632. 


The  opinion  of  the  court  was  delivered  by 

NICHOLL8,  C.  J.  John  Ford  died  in  1868,  leaving  eight  minor 
children,  some  personal  property  and  the  small  tract  of  land  in  the 
parish  of  Catahoula  which  forms  the  subject  of  this  litigation.     In 
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1865  one  Dean  applied  to  be  appointed  administrator,  alle^g  that 
an  administration  was  necessary  in  order  to  liquidate  and  settle  the 
succession  and  pay  debts.  On  the  12th  De.  ember,  1865,  the  district 
clerk  signed  an  order  directing  the  advertisement  of  the  application 
according  to  law,  and  ^'decreeing  that  if  after  the  expiration  of  said 
period  no  opposition  be  made  in  the  meantime,  he  be  appointed  ad- 
ministrator on  his  giving  bond  and  security  for  the  sum  and  condi- 
tioned according  to  law  and  on  his  complying  with  the  law  in  all 
other  respects."  On  the  2d  January,  1866,  the  deputy/  clerk  iasaed 
letters  of  administration  to  Dean,  in  which  after  a  recital  that  Dean 
'^had  been  appointed  administrator  of  the  succession  of  John  Ford 
and  taken  the  oath  and  executed  bond  as  prescribed  by  law,"  it  is  de- 
clared ;  "  therefore,  be  it  known  that  the  said  A.  B.  C.  Dean  is  hereby 
confirmed  in  said  appointment." 

On  the  11th  January,  1866,  the  district  clerk,  upon  an  applica- 
tion of  Dean,  as  administrator,  praying  for  a  sale  of  all  the  prop- 
erty of  the  succession  to  settle  and  liquidate  the  same,  rendered  an 
order  of  sale  of  all  the  property  *^  at  public  auction  on  the  terms 
and  conditions  required  by  law." 

On  the  26th  December  the  following  instrument,  upon  which 
the  title  of  the  defendants  is  based,  was  executed  by  Dean  and 
placed  of  record : 

State  of  Louisiana,      1 
Parish  of  Catahoula,  j 

Know  all  men  by  these  presents,  that  I,  A.  B.  C.  Dean,  adminis- 
trator for  the  heirs  of  John  Ford,  did  offer  for  sale  on  the  first  day 
of  December,  1866,  according  to  law,  the  tract  of  land  below 
described  to  highest  and  last  bidder,  whose  name  will  also  appear 
below.  Therefore,  the  aforesaid  Mr.  Dean,  a  resident  of  Catahoula 
parish,  Louisiana,  does  bargain,  sell,  convey  and  deliver  unto  Solo- 
mon Jemison,  a  resident  of  the  aforesaid  parish  and  State,  and 
Ransom  B.  Jemison  an  equal  portion  of  said  land,  the  said  Ransom 
B.  Jemison  being  a  resident  of  Caldwell  parish,  the  following  tract 
or  parcel  of  land,  with  all  the  improvements  and  appurtenances 
thereunto  belonging,  on  what  is  known  as  Sandy  Creek,  Catahoula 
parish,  Louisiana,  to -wit:  (Here  follows  a  description  of  the  prop- 
erty.) 

'<  The  consideration  of  the  above  named  land  given  by  the  Jemi- 


NEW  ORLEANS,  MARCH,  1894.  885 

Heirs  of  Ford  ts.  Mills  and  Phillips. 

son  brothers  is  seven  hnndred  and  forty-five  dollars,  for  which  they 
have  executed  their  joint  notes  for,  made  payable  to  A.  B.  O.  Dean 
or  order,  dne  on  the  first  day  of  December,  1867,  with  Josiah  Jeml- 
son  and  O.  P.  Kees  as  security  to  said  notes.  Now  it  is  the  trae 
intent  and  meaning  of  both  of  the  above  contracting  parties  that 
the  above  described  land  is  to  remain  specially  mortgaged  and  hy- 
pothecated, and  the  same  is  hereby  mortgaged  and  hypothecated  for 
the  payment  of  the  above  described  notes. 

'^  In  testimony  whereof  we  have  this  day  signed  our  names 
and  afiAxed  our  seals  thereunto  in  the  presence  of  W.  H.  HoUoman 
and  Levi  Prestridge,  witnesses  of  lawful  age  and  domicile.  Signed, 
sealed  and  delivered  on  this  the  22d  December  A.  D.  1866. 

(Signed)  *<  A.  B.  C.  Dban.  (seal.) 

(Signed)  <<  Solomon  Jbmison.        (sbal.) 

(Signed)  <<  Ransom  B.  Jbmibon.     (seal.) 

Witnesses : 

(Signed)     <<  W.  H.  Holloman. 
(Signed)     "  Lbvi  Prbstridgb." 

On  the  22d  Ncvember,  1869,  Solomon  and  Ransom  Jemison  sold  the 
property  to  B.  L.  EUiot. 

R.  L.  Elliot  sold  to  W.  H.  Elliot  on  the  2eth  December^  1886. 

W.  H.  Elliot  sold  to  William  McBroom  on  the  18th  day  of  October, 
1888. 

William  McBroom  sold  to  F.  M.  Mills  (one  of  the  defendants)  on 
the  27th  day  of  May,  1890. 

F.  M.  Mills  transferred  a  portion  of  this  property  to  O.  G.  Wood- 
BBiDaB,  on  the  9th  day  of  February,  1891, 

G.  G.  Woodbridge  sold  his  interest  on  the  29th  day  of  June,  1891, 
to  Guy  Phillips. 

F.  M.  Mille  and  Ouy  Phillips  are  at  present  in  possession  of 
the  property  under  their  respective  titles,  and  claim  to  be  owners 
thereof. 

On  the  25th  July,  1892,  the  plaintiffs,  as  heirs  of  John  Ford,  in- 
stituted the  present  petitory  action  against  Mills  and  Phillips,  pray- 
ing to  be  declared  the  owners  and  placed  in  possession  of  the  tract 
of  land  referred  to,  and  for  rent  of  the  same,  at  the  rate  of  $200  per 
annum,  from  the  27th  May,  1890. 

Plaintiffs  attack  all  the  proceedings  in  the  matter  of  the  succession 
of  Ford,  and  declare  them  to  be  absolute  nullities. 
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They  allege  that  Dean  was  neither  a  creditor  of  the  BucceBeion  of 
Ford  nor  a  relative  or  connection  of  the  family ;  that  he  had  no  right 
to  be  appointed  administrator;  that  the  original  order  touching  the 
appointment,  signed  by  the  district  clerk,  was  null  and  void,  aa 
it  was  a  conditional  order  of  appointment,  and  the  subsequent  order 
signed  by  the  deputy  clerk  was  also  an  absolute  nullity,  as  he  waa 
without  power  or  authority  to  appoint  or  confirm  an  administrator. 
They  allege  that  the  order  of  sale  was  granted  within  three  montha 
of  the  appointment  of  the  administrator  in  violation  of  Art.  1164  Re- 
vised  Civil  Code,  that  there  was  no  necessity  for  the  sale  of  immovable 
property ;  that  no  creditor  applied  for  a  sale,  and  Bean  never  filed  a 
statement  of  debts.  That  the  pretended  sale  to  the  Jemisons  was 
absolutely  null  as  a  judicial  sale ;  that  it  was  nothing  more  than  a 
private  sale  by  Dean  to  said  parties;  that  in  making  the  same, 
Dean  did  not  pretend  to  make  it  as  administrator  of  the  estate  of 
John  Ford  or  auctioneer,  but  as  administrator  of  the  heirs  of  John 
Ford,  which  he  never  was;  that  it  was  also  absolutely  null  as  a  judi- 
cial sale,  for  the  reason  that  none  of  the  forms  of  law  for  such  a  sale 
were  complied  with;  that  it  was  not  advertised  for  sale  in  three 
public  places  in  the  parish  of  Catahoula;  that  the  deed  of  sale  does 
not  recite  that  it  was  made  in  pursuance  of  or  in  obedience  to  any 
order  of  court;  that  it  had  been  advertised  to  take  place  at  the  court 
house  door  or  at  the  late  residence  of  the  deceased  for  thirty  days 
preceding  the  sale,  or  for  any  number  of  days,  in  three  public  places 
in  the  parish,  designating  said  places ;  that  he  had  offered  the  same 
for  sale  to  the  by-standers  in  an  audible  voice,  or  that  he  proclaimed 
the  terms  of  sale,  whether  for  cash  or  on  a  credit  of  twelve  months, 
nor  that  he  adjudicated  said  lands  and  improvements  to  the  said 
Jemisons  as  the  last  and  highest  bidders  as  administrator  and 
auctioneer  of  the  estate  of  John  Ford,  deceased ;  nor  did  Dean  sign 
the  deed  to  the  Jemisons  as  such,  but  signed  the  same  in  his  indi- 
vidual name,  thereby  making  it  a  private  sale  and  absolutely  null 
and  void ;  that  in  point  of  form  and  legal  requirements  it  could  not 
form  the  basis  of  the  commencement  of  prescription ;  that  the  deed 
does  not  show  whether  it  was  the  first  or  second  attempt  at  sale; 
that  if  for  the  first  attempt  it  was  null  and  void,  as  it  was  sold  for 
less  than  the  appraisement.  That  the  Jemisons  and  all  the  other 
parties  holding  under  them  were  purchasers  and  transferees  and 
possessors  in  bad  faith;    that  they  had  actual  and  constructiye 
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knowledge  and  notice  of  all  the  illegalitieB  and  informalities  con- 
nected with  the  sale;  that  the  deed  of  sale  to  the  Jemisons  con- 
veyed no  legal  title  to  them,  and  they  conld  not  legally  convey  title 
to  another. 

Defendants  filed  exceptions,  only  one  of  which  has  been  referred 
to  in  this  conrt. 

That  exception,  which  was  to  the  effect  that  the  necessary  parties 
had  not  been  made  and  that  the  persons  holding  and  claiming  the 
property  as  owners  nnder  the  Dean  deed  and  since  should  have  all 
been  made  parties,  was  overruled  and  defendants  answered. 

They  pleaded  the  general  issue,  averred  their  good  faith,  main- 
tained the  legality  and  validity  of  the  proceedings  in  the  matter  of 
the  succession  of  Ford  and  of  the  various  titles  thereunder.  They 
averred  that  the  purchase  price  of  the  sale  to  the  Jemisons  was  re- 
ceived by  Dean,  administrator,  and  applied  by  him  to  the  payment 
of  valid  existing  debts  of  the  succession,  and  finally  pleaded  the 
prescription  of  five  and  ten  years. 

The  plaintiffs  having  alleged  the  absolute  nullity  of  the  proceed- 
ings in  the  matter  of  the  succession  of  Ford  and  gone  to  trial  on 
that  issue,  we  do  not  think  it  was  necessary  for  them  to  have  made 
other  parties  than  those  before  us.  See  Belard  &  Johnson  vs.  Gobe- 
lin &  Duggan,  decided  this  day,  also.  Succession  of  Bright,  88 
An.  141. 

The  District  Court  held  the  sale  from  Dean  to  the  Jemisons  to  be 
so  radically  null  as  not  to  serve  as  the  basis  for  the  commencement 
of  prescription.  It  was  of  the  opinion,  however,  that  there  was  no 
evidence  before  it  impugning  the  good  faith  of  R.  L.  Elliott  and 
those  holding  the  property  after  him,  and  therefore  took  as  the  in- 
itial point  of  prescription  the  date  of  R.  L.  Elliott's  purchase.  With 
that  date  as  the  starting  point,  the  court  held  that  the  prescription 
of  ten  years  had  accrued  even  as  against  the  minors.  It  therefore 
sustained  the  plea  of  the  prescription  of  ten  years  and  rejected 
plaintilfs'  demand.     They  appealed. 

We  are  of  the  opinion  that  plaintiffs'  objections  in  so  far  as  they 
seek  to  base  the  nullity  of  the  transfer  of  the  property  to  the  Jemi- 
sons upon  the  ground  that  Dean  was  not  the  administrator  of  the 
succession  for  the  reason  that  he  was  neither  a  creditor  nor  a  rela- 
tive or  connection  of  the  Ford  family,  and  that  there  is  not  in  the 
record  any  evidence  of  a  direct  order  of  the  district  clerk  himself 
22 
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appointing  him  as  such,  bat  simply  a  paper  from  which  it  would  ap* 
pear  that  Dean's  appointment  rested  upon  the  unauthorized  act  of 
a  deputy  clerk,  can  not  be  inquired  into  in  the  collateral  manner  at- 
tempted. The  order  of  sale  was  granted  by  the  district  clerk  upon 
a  petition  addressed  to  the  court  by  Dean  as  admioistrator  and  he 
was  at  least  a  de  facto  officer.  We  presume,  besides,  that  there 
must  have  been  some  intermediate  order  between  the  original  one 
of  the  district  clerk  and  the  later  one  of  his  deputy.  We  think  the 
paper  signed  by  the  latter  was  intended  to  be  merely  the  '<  Letters 
of  Administration"  which  issue  to  an  administrator  after  he  has 
complied  with  the  law.  We  agree  with  the  district  judge,  that  the 
claim  of  ownership  to  the  property  in  litigation  based  upon  the  pre- 
scription of  ten  years,  as  founded  upon  the  alleged  sale  to  the 
Jemisons,  is  untenable.  The  deed  of  sale  upon  which  this  claim 
rests  is  radically  defectiye  in  its  recitals  and  form,  and  dehors  the 
deed,  we  are  satisfied  that  Dean — ^if  he  were  acting  in  the  matter 
of  the  sale  under  the  order  of  the  court — departed  from  the  terms  of 
the  order.  He  was  ordered  to  sell  according  to  law,  and  the  evi- 
dence shows  that  there  was  no  attempt  whatever  to  sell  the  prop- 
erty for  cash,  but  that  it  was  transferred  at  once  to  the  Jemisons 
upon  their  furnishing  their  notes  payable  at  twelve  months.  The 
case  falls  under  the  operations  of  the  principles  announced  in  the 
case  of  Ambrose  vs.  Marsh,  27  An.  241;  see  also  Succession  of 
Fritz,  12  An.  868. 

We  next  come  to  defendant's  claim  of  prescription,  based  upon 
the  transfer  of  the  property  by  the  Jemisons  to  R.  L.  Elliott,  and 
upon  the  subsequent  changes  of  ownership.  If  R.  L.  Elliott's  title 
and  possession  was  of  such  a  character  as  to  serve  as  the  commence- 
ment of  the  prescription  of  ten  years,  the  conclusions  reached  by  the 
district  judge  on  this  branch  of  the  case  were  correct,  except  as  to 
Elijah  Ford. 

We  have  therefore  to  inquire  into  the  question  of  the  prescription 
of  ten  years,  based  upon  the  transfer  of  the  property  from  tdie 
Jemisons  to  R.  L.  Elliott  and  upon  the  subsequent  changes  in  own- 
ership. 

Plaintiffs  contend  that  had  the  court  permitted  J.  J.  McKeithen, 
Thomas  Davis,  Col.  M.  0.  Davis  and  Wade  Hough  to  testify  upon  the 
points  which  they  sought  to  interrogate  them  upon  and  had  not  ex- 
cluded their  testimony  as  it  did  (but  under  reservation  of  their  bills 
of  exception) ,  they  would  have  established  the  bad  faith  of  the  two 
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Elliotts  and  McBroom.  They  contend  that  the  excluded  testimony 
was  admissible.  We  think  the  judge's  ruling  correct.  Plaintiffs 
sought  to  prove,  as  against  the  defendants,  declarations  of  former 
owners  made  to  those  witnesses  derogatory  to  their  own  titles — 
those  declarations  having  been  made  subsequent  to  their  having 
themselves  alienated  the  property.  Declarations  made  under  such 
-circumstances  can  not  be  permitted  to  affect  subsequent  vendees. 
We  were  inclined  to  doubt  the  propriety  of  the  ruling  as  to  Hough's 
testimony,  as  it  does  not  very  clearly  appear  from  the  record  what 
the  date  of  the  statements  to  Hough  was,  but  it  was  plaintiffs'  duty 
to  have  made  the  recitals  show  the  date  with  certainty,  so  as  to 
affirmatively  establish  error  on  the  part  of  the  judge.  We  have  to 
assume  his  rulings  to  be  correct  until  the  contrary  is  made  manifest. 
There  was  no  reference  in  the  title  tendered  to  R.  L.  Elliott  to  that 
under  which  the  Jemisons  acquired.  Bad  faith  can  not  be  presumed 
from  the  fact  that  the  Jemison  title  was  of  record.  Fletcher  vs. 
CJavelier,  4  La.  274 ;  Ribas  vs.  Bennett,  6  La.  242 ;  Heirs  of  Self  vs. 
Taylor,  88  An.  769 ;  Pattison  vs.  Maloney,  88  An.  886. 

Plaintiffs  claim  that  under  any  circumstances  minority  has  saved 
the  rights  of  the  children  of  William  Duncan  Ford  and  those  of 
Elijah  Ford.  We  think  that  the  evidence  establishes  that  the  pre- 
scription of  ten  years  had  run  as  against  William  Duncan  Ford  before 
his  death — he  must  have  been  thirty-four  years  of  age  at  that  time. 
He  became  of  age  in  1872  and  died  in  1886.  R.  L.  Elliott  purchased 
the  property  as  we  have  seen  in  1869.  Elijah  Ford  must  have  be- 
•come  of  age  in  1888.  Prescription  as  to  him  was  not  completed  when 
this  suit  was  brought.  For  the  reasons  herein  assigned,  it  is 
ordered,  adjudged  and  decreed  that  the  judgment  appealed  from  be 
and  the  same  is  hereby  affirmed  as  to  all  the  plaintiffs — ^Elijah  Ford 
excepted.  It  is  further  ordered,  adjudged  and  decreed  that  the 
judgment  be  annulled,  avoided  and  reversed  as  to  Elijah  Ford,  and 
judgment  is  now  rendered  in  his  favor  and  against  the  defendants, 
recognizing  and  declaring  him  to  be  the  owner  of  an  undivided  in- 
terest in  the  property  mentioned  in  the  petition  to  the  extent  of 
the  interest  inherited  by  him  in  the  same.  That  interest  not  clearly 
appearing  by  the  record  as  to  its  extent,  the  case  is  remanded  to 
the  lower  court  to  have  the  same  ascertained,  fixed  and  declared  -, 
<2ost6  of  appeal  to  be  shared  between  the  appellants,  other  than 
Elijah  Ford,  and  the  appellees  in  proportion  to  their  respective 
interests. 
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No.  11,429. 
Mb8.  Ada  Lesteb  vs.  A.  W.  Connbllt,  Shbbiff,  et  al. 

When  a  married  woman,  separate  in  property,  sells  by  authentic  act  her  para- 
phernal property,  although  the  sale  is  a  disguised  mortgage  for  the  benefit  of 
the  husband,  yet  If  the  notes  gi^en  for  the  purchase  price  fall  into  the 
hands  of  innocent  third  parties,  the  vendor's  lien  and  special  mortgage  secur- 
ing the  notes  will  be  enforced. 

There  is  no  distinction  in  principle,  between  the  holder  of  notes  given  for  the  pur- 
chase price  of  the  property,  and  the  purchase  of  such  property,  as  the  reliance 
of  both  of  the  note  holder  and  purchaser  is  upon  the  public  record.  When  that 
discloses  an  unimpeachable  title,  the  protection  of  the  law  is  afforded  as 
against  unknown  and  latent  defects*    Schepp  ys.  Smith,  85  An.  6. 

The  mortgage  accompanies  the  negotiable  note  which  it  secures,  in  its  transfer 
to  an  innocent  holder.  The  secret  equities  between  the  original  parties  can 
not  affect  his  title  to  the  sale,  or  impair  Its  yalldlty  or  that  of  the  mortgage. 

APPEAL  from  the  Eighteenth  District  Oonrt,  Parish  of  Terrebonne. 
CaiWmet,  J. 


L.  F.  Suthon  Attorney  for  Plaintiff  and  Appellee : 

A  married  woman  can  not  bind  herself  for  her  husband's  debt.    C.  C.  2398. 

Courts  will  look  through  all  disguises  to  protect  the  property  of  married  women, 

and  will  And  out  the  real  nature  of  the  contract.    12  An.  852 ;   83  An.  1006;   84  An. 

822. 
The  law  prohibiting  a  wife  from  binding  herself  for  her  husband's  debts  is  a  law 

of  public  order,  and  whatever  is  done  in  contravention  thereof  is  tainted  with 

absolute  nullity.    C.  0.,  Arts.  U  and  12 ;  14  An.  169 ;  9  La.  589. 
A  mortgage  may  be  put  In  the  form  of  a  sale.    The  oouTeyance  does  not  vest  the 

ownership  in  the  apparent  buyer.    81  An.  848;  38  An.  154. 
The  doctrine  of  estoppel,  as  ordinarily  understood,  does  not  apply  to  married 

women.    2  An.  766;  83  An.  1010;  84  An.  632;  45  An.  878. 
Where  a  married  woman  has  been  guilty  of  no  actual  fraud  or  deception,  but  has 

been  a  mere  passive  agent  under  the  coercive  Influence  of  the  husband,  she 

will  be  protected.    14  An.  169;  42  An.  960. 
The  marital  Influence  is  presumed,  and  the  wife's  testimony,  as  to  its  exercise,  will 

be  corroborated,  when  it  is  shown  she  has  received  no  beneflt*   2  An.  756 ;  45  An. 

873. 
The  law  relating  to  Innocent  third  holders  of  negotiable  paper  is  not  of  universal 

and  unlimited  application,  but  Is  subject  to  well  deflned  exceptions,  among: 

which  are: 

1.  Oases  where  the  legality  of  a  transaction  depends  not  on  the  nature  of  the  con- 
sideration, but  on  the  capacity  of  the  party  to  contract  the  obligation.  6  N.  8» 
55;  5  An.  495. 

2.  Where  the  instrument  was  given  for  a  consideration  which  by  statute  is  de- 
clared void,  the  original  taint  follows  it,  and  It  is  void  in  the  hands  of  every 
holder,  however  hinocent.    State  vs.  Maurice  J.  Hart,  46  An.  40. 
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-3.  The  lex  mercatoria  is  not  paramount,  but  Is  limited  and  modified  by  the  consti- 
tutional and  statutory  provisions  of  every  sovereignty  where  It  prevails. 
Smith's  Mercantile  Law,  Sec.  248,  notes;  21  An.  867-686. 

While,  therefore,  the  notes  given  in  this  transaction  may  be  valid  against  the 
maker  as  mere  commercial  instruments,  yet  the  sale  and  mortgage,  out  of 
which  they  grew,  are  utterly  null  and  void,  and  the  mortgage  and  vendor's 
privilege  can  not  be  enforced. 

Mortgages  in  a  case  like  this  are  subject  to  equities.  28  An.  8S6 ;  8  B  485;  14  An.  687 ; 
SI  An.  684;  38  An.  870;  46  An.  76. 

The  paraph  "Ne  varietur**  is  suflSclent  to  put  a  party  on  guard.  26  An.  376;  89  An. 
732. 

The  transaction  of  sale  being  with  a  married  woman  is  sufficient  to  put  a  party  on 
guard.    29  An.  123. 

The  continued  possession  of  the  vendor  Is  also  a  circumstance  sufficient  to  put  a 
third  party  on  inquiry.    44  An.  880;  Broussard  vs.  Broussard,  46  An.  1085. 


Beattie  cfir  Beattie  and  Andrew  H.  Wilson  Attorneys  for  S.  Pfeifer 
&  Co.,  Appellants: 

The  purchaser  of  negotiable  notes,  acquired  before  maturity  in  the  open  market 
for  valuable  consideration,  Is  not  subject  to  any  equities  between  the  original 
parties.  Notes  secured  by  lien  and  mortgage  pass  with  all  the  securities 
thereto  attached.  An  Innocent  third  party  acquiring  such  notes  can  not 
be  attacked  by  the  mortgagor  or  mortgagee. 

An  authentic  act  of  sale,  complete  on  Its  face  and  duly  registered,  made  by  per 
sons  capable  In  law  of  contracting,  and  upon  the  face  of  which  there  is  nothing 
to  give  rise  to  any  suspicion  of  Its  correctness  and  honesty,  can  not  be 
attacked,  particularly  by  parol  or  by  a  party  thereto.  In  no'  event  could  such 
an  attack  be  allowed  against  an  innocent  purchaser,  or  one  acquiring  valuable 
rights  thereunder. 

'When  a  married  woman  sells  her  property,  in  the  solemn  form  of  authentic  act, 
complete  In  every  particular,  she  is  bound  thereby,  and  can  not  set  up  against 
an  innocent  third  party,  who  has  acquired  valuable  rights  under  said  sale,  any 
equity  that  would  tend  to  destroy  such  rights. 


The  opinion  of  the  court  was  deliyered  by 

McEnbby,  J.  The  plaintiff,  wife  of  Felix  Bascle,  is  separate  in 
property  from  her  husband  and  authorized  to  administer  her  own 
-affairs  separate  and  apart  from  her  husband. 

Felix  Bascle,  the  husband,  was  a  merchant  in  the  town  of  Houma, 
and  indebted  to  Levis  Brothers,  in  the  city  of  New  Orleans.  He  was 
-embarrassed  and  unable,  without  security,  to  obtain  farther  assist- 
ance from  said  firm.  In  1891  Mrs.  Bascle,  duly  authorized  by  her 
husband,  sold  her  separate  property,  a  house  and  lot  in  the  town  of 
Houma,  to  one  Leveque,  the  book-keeper  of  said  firm. 
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The  price  and  consideration  of  the  sale  was  $1700,  $200  cash,  and 
the  balance  of  the  purchase  price  was  represented  by  Leveqne's^ 
three  notes,  secured  by  vendor's  privilege  and  special  mortgage, 
payable  to  his  own  order  and  by  him  endorsed,  each  for  $600,  at  six, 
twelve  and  eighteen  months.  The  notes  were  paraphed  by  the  no- 
tary to  identify  them  with  the  act  of  sale. 

In  1892,  before  maturity,  these  three  notes  were  transferred  as- 
collateral  security  to  the  commercial  firm  of  S.  Pfeifer  &  Co.,  of  the 
city  of  New  Orleans,  by  Levis  &  Brother,  who  received  them  from 
Leveque. 

Pfeifer  &  Co.,  after  the  maturity  of  the  second  note,  brought  suit 
to  enforce  the  payment  of  the  two  that  were  due  against  Leveque, 
the  vendee  of  Mrs.  Bascle,  who  in  February,  1893,  confessed  judg- 
ment in  their  favor  in  the  sum  of  $1000  and  interest,  with  recognition 
of  vendor's  privilege  and  mortgage  on  the  property  as  stipulated  in 
the  act  of  sale  and  mortgage. 

An  execution  issued  on  this  judgment  and  the  property  mortgaged 
in  the  town  of  Houma  was  seized  by  the  sheriff. 

On  the  petition  of  Mrs.  Bascle,  the  vendor  of  the  property  U> 
Leveque,  an  injunction  issued  directed  to  the  sheriff  and  plaintiffs  in 
execution,  restraining  the  sale. 

The  petition  for  the  writ  of  injunction  alleges  that  Bascle,  the  hus- 
band, was  indebted  to  Levis  Brothers  in  the  sum  of  three  hundred 
dollars ;  that  said  firm  refused  to  advance  to  him  without  security, 
whereupon  her  husband,  having  no  security  to  offer,  appealed  to  his 
wife  to  place  a  mortgage  on  her  property  in  order  to  enable  him  to 
continue  his  business ;  that  she  refused  to  mortgage  said  property, 
and  that  the  husband,  using  his  marital  influence  and  power  over 
petitioner,  compelled  her  assent  to  mortgage  said  property  for  the 
purposes  stated ;  that  said  sale  was  a  sham  and  pretence,  and  that 
Leveque  was  an  interposed  party  in  the  interest  of  Levis  Brothers,  to- 
whom  the  property  was  mortgaged  solely  for  the  debts  of  the  hus- 
band ;  that  she  never  had  possession  of  the  notes  given  for  the  pur- 
chase price,  and  that  they  were  delivered  immediately  by  the  notary 
to  Levis  Brothers.  She  never  knew  until  the  seizure  what  became 
of  the  notes.  That  since  said  pretended  sale  she  has  exercised  do- 
minion and  control  over  the  property,  and  has  remained  in  undis- 
puted  possession  of  the  same,  and  that  she  has  paid  all  taxes  on  the 
property. 


NEW  ORLEANS,  MARCH,  1894.  843 

Lester  vs.  'Sheriff  et  al. 

She  alleges  that  the  plaintiffs  in  execution  are  not  innocent  third 
parties.    The  prayer  is  the  usual  one  for  judgment  in  such  cases. 

The  defendants  in  injunction  answered,  alleging  that  they  were 
the  lawful  holders  of  said  notes,  acquired  in  good  faith  before  ma- 
turity for  a  valuable  consideration.  They  ask  judgment  for  twenty 
per  cent,  on  the  amount  of  the  judgment  enjoined,  and  ten  per  cent, 
interest  on  the  judgment,  and  damages  for  attorney  fees  incurred  in 
the  defence  of  said  injunction. 

There  was  judgment  for  plaintiff  and  defendants  appealed. 

It  will  be  unnecessary  to  discuss  the  issues  presented  by  the  evi- 
dence in  the  record  to  show  that  Mrs.  Bascle  conducted  the  business 
in  her  own  name,  and  the  proceeds  of  the  notes,  less  the  amount  due 
Levis  Brothers  by  the  husband,  placed  to  her  individual  credit,  and 
that  goods  were  furnished  her  on  this  amount  credited  to  her. 

The  sale  of  the  property  to  Leveque,  who  was  an  interposed  party 
for  Levis  Brothers,  is  shown  by  the  evidence  to  have  been  in  fact  a 
mortgage  for  the  purpose  of  appropriating  the  proceeds  for  an  in- 
debtedness due  by  the  husband  to  this  firm,  and  as  security  for  other 
advances. 

As  between  the  parties  to  such  an  act,  and  those  who  should 
acquire  the  property  or  the  notes,  with  notice  and  knowledge  of  the 
true  character  of  the  transaction,  the  act  of  mortgage,  disguised  as  a 
sale,  would  undoubtedly  be  declared  null  and  void.  Civil  Code, 
2898,  126,  127,  128;  Parmer  vs.  Mangham,  31  An.  348;  Crozier  vs. 
Ragan,  88  An.  154,  and  Bisland  vs.  Provosty,  14  An.  169. 

In  order  to  protect  the  wife,  she  is  authorized  to  show  the  real 
motive  of  the  contract,  or  transaction,  and  is  not  estopped  by  her 
declarations  in  the  act.  Vicknair  vs.  Trosclair,  45  An.  873;  Mcin- 
tosh vs.  Smith,  2  An.  756;  ChafTe,  Bro.  &  Son  vs.  Oliver,  33 
An.    1010;   Harang  vs.   Blanc,   84  An.  682. 

In  the  disguised  contract,  if  it  be  one,  the  wife  separate  in  prop- 
erty had  the  legal  right  to  enter  into,  third  parties  without  notice 
are  protected.  Justice  imperatively  demands  the  maintenance  of 
this  doctrine.  Chaffe,  Bro.  &  Son  vs.  Oliver,  Administrator,  83  An. 
1010;  Schepp  vs.  Smith,  35  An.  1;  Succession  of  Forstall,  39  An. 
1052;  Bank  vs.  Flathers,  45  An.  75;  Vicknair  vs.  Trosclair,  45 
An.    878. 

If  a  party  had  purchased  the  property  on  the  apparent  validity  of 
the  title  placed  on  record  by  the  plaintiff,  without  knowledge  of  the 
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real  character  of  the  transaction,  his  title  would  be  protected  against 
the  demand  of  the  wife.    Bronssard  vs.  Bronssard,  45  An.  1085. 

There  can  be  no  difference  in  principle,  between  the  holder  and 
owner  of  the  notes  given  for  the  purchase  price,  and  the  purchaser 
of  the  property,  as  the  reliance  of  the  purchaser  of  the  notes  and  of 
the  property,  is  upon  the  record.  When  that  discloses  an  unim- 
peachable title  he  receives  the  protection  of  the  law,  as  against  un- 
known and  latent  defects.  Schepp  vs.  Smith,  85  An.  1 ;  Broussard 
vs.  Broussard,  45  An.  t085. 

In  Broussard  vs.  Broussard,  referred  to,  we  said  that  ^'  whatever 
the  secret  equities  between  a  vendor  and  vendee,  and  whatever  their 
rights  between  themselves,  the  former,  who  has  placed  upon  the  public 
records  a  title  valid  on  its  face,  can  not  urge  such  equities  against  a 
bona  fide  purchaser  for  value  from  the  vendee,  who  acted  on  the 
faith  of  such  recorded  title.  This  principle  applies  to  married 
women  who,  in  the  exercise  of  powers  conferred  by  law,  have 
executed  apparently  valid  sales  of  their  paraphernal  property.'' 

The  law  authorizes  the  wife  to  sell  her  paraphernal  property  and 
to  dispose  of  the  proceeds  as  she  may  deem  fit.  Oivil  Code  2390 ; 
Courtney  vs.  Davidson,  6  An.  456;  Morrow  vs.  Godchaux,  41  An. 
716. 

The  defendants  acquired  the  notes  in  suit,  paraphed  by  the 
notary  to  identify  them  with  the  act  of  sale  retaining  the  vendor's 
privilege  and  special  mortgage  to  secure  the  same.  The  mortgage 
with  all  its  force  and  vitality  accompanies  the  note  in  its  transfer  to 
an  innocent  holder.  Carpenter  vs.  Allen,  16  An.  485;  Schepp  vs. 
Smith,  85  An.  1 ;  Bank  vs.  Flathers,  45  An.  75. 

The  paraph  required  the  holder  to  look  to  the  registry  of  the  act 
with  which  the  notes  were  identified,  which  has  for  its  object  the 
protection  of  third  parties.  This  registry  of  the  act  of  sale  executed 
by  Mrs.  Bascle  informed  the  defendants  that  she,  a  married  woman, 
separate  in  property  from  her  husband,  with  his  authorization,  had 
sold  to  one  Leveque_her  paraphernal  property,  part  for  cash  and 
the  balance  on  terms  of  credit,  evidenced  by  the  notes  in  his  posses- 
sion and  ownership.  There  was  nothing  in  the  act  to  put  them  upon 
inquiry,  or  which  remotely  suggested  that  the  sale  was  in  fact  a 
mortgage  executed  for  the  purpose  of  raising  money  for  the  hus- 
band's benefit.  There  was  no  duty  imposed  upon  them  to  inquire 
into  what  disposition  she  made  of  the  proceeds  of  the  sale. 
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The  faots  mainly  relied  upon  by  plaintiff  to  show  that  the  defend- 
ants were  not  innocent  holders  of  the  notes  are  that  the  defendants 
knew  that  Leveqne  owned  no  visible  property  and  would  not  with- 
out collateral  security  have  been  credited  by  defendants ;  and  the 
continued  possession  of  the  property  by  the  vendor,  Mrs.  Basele. 

Leveque  owned  no  visible  property,  and  may  not  have  had  on  this 
account  credit  in  commercial  circles.  Bat  he  was  a  man  of  business, 
a  book-keeper  in  the  employ  of  Levis  Brothers,  and  it  is  not  at  all 
improbable  that  he  may  have  had  sufficient  means  to  purchase  the 
property  on  the  terms  and  conditions  in  the  act  of  sale.  The  fact, 
therefore,  that  Leveque  was  not  the  owner  of  visible  property, 
by  itself,  is  not  sufficient  to  charge  the  defendants  with  the  knowl- 
edge that  he  was  an  interposed  party  for  the  benefit  of  Levis  Brothers, 
and  that  the  real  transaction  was  intended  to  be  a  mortgage  and  not 
a  bona  fid&  sale. 

But  a  party  may  be  interposed  for  convenience,  and  the  sale  a 
valid  one.  There  may  be  in  such  a  case  a  real  price  and  considera- 
tion paid  by  the  actual  vendee.  The  defendants  may  have  known 
that  Leveque  was  an  interposed  vendee,  and  that  Levis  Brothers 
were  the  real  purchasers,  but  this  would  not  in  our  opinion  be  suffi- 
cient to  charge  them  with  the  secret  intentions  of  the  parties  to  the 
original  act  of  sale.  It  was  sufficient  for  the  protection  of  defend- 
ants that  they  found  on  record  a  sale  apparently  valid  on  its  face, 
sufficient  to  induce  third  parties  to  purchase.  Schepp  vs.  Smith,  86 
An.  1 ;  Bank  vs.  Flathers,  46  An.  75. 

If  the  defendants  had  notice  beyond  this,  actual  or  constructive, 
it  must  be  shown  in  order  to  prevent  recovery. 

The  delivery  of  the  property  accompanied  the  public  act  of  sale. 
Fleckner  vs.  Grieve,  4  Martin,  694;  Laurans  vs.  Garnier,  10  Robinson, 
425;  Ellis  vs.  Provost,  18  La.  286;  Flynn  vs.  Moore,  4  An.  400;  Peter- 
kin  vs.  Oglesby,  80  An.  907;  Civil  Code  2479. 

The  continued  possession  of  the  vendor,  Mrs.  Basele,  can  not  avail 
her  in  her  demand  to  have  the  sale  annulled.  The  sale  on  this  ac- 
count can  only  be  attacked  when  third  persons  have  acquired  an  in- 
terest in  the  property,  or  the  rights  of  the  creditors  in  the  same  are 
asserted. 

In  such  an  event,  when  there  is  reason  to  presume  that^the  sale 
is  simulated,  its  reality  must  be  shown  by  the  parties.  Civil  Code 
2480. 
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The  exception  to  Hkia  rule  is  when  the  Wife  attempts  to  show  the 
real  character  of  the  traivsaction  entered  into  by  which  she  binds 
herself  for  her  huaband.  As  in  the  instant  case,  between  her  and  the 
original  parties  to  the  act  of  sale,  she  would  be  permitted  to  prove 
that  she  remained  in  possession  of  the  property  to  show  that  the  sale 
was  a  disguised  mortgage. 

This  she  has  shown,  but  has  failed  to  prove  that  the  defendants 
had  any  knowledge  of  the  transaction.  They  are  innocent  third 
parties,  and  as  to  them  the  public  act  of.  sale  placed  upon  record  by 
the  plaintiff  must  be  taken  according  to  its  recitals. 

As  to  these  parties  no  question  of  simulation  is  at  issue  between 
them  and  plaintiff. 

The  evidence  shows  that  whatever  may  have  been  the  intentions 
of  Levis  Brothers  and  Mrs.  Bascle  as  to  the  sale  of  the  property, 
and  whatever  disposition  may  have  been  made  of  the  proceeds  of 
the  sale,  the  defendants  are  the  legal  holders  of  the  notes  in  good 
faith,  and  without  notice  of  the  equities  between  the  parties  to  the 
act  of  sale. 

The  threats  and  marital  influence  alleged  to  have  been  exerted  by 
plaintiff's  husband  are  not  proved. 

Had  they  been  proved,  the  fact  would  not  assist  the  plaintiff,  as 
the  defendants  are  innocent  holders  of  the  notes.  Blanchard  vs. 
Castillo,  19  La.  362. 

From  the  facts  and  circumstances  of  this  case,  we  are  not  disposed 
to  assess  general  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  it  is  now 
ordered  that  plaintiff's  demand  be  rejected  and  the  injunction  dis- 
solved at  plaintiff's  cost.  It  is  further  ordered  and  decreed  that  the 
defendants  do  have  and  recover  judgment  against  the  plaintiff  and 
the  sureties  on  the  injunction  bond  in  solido  for  ten  percent,  interest 
per  annum  on  the  amount  of  the  judgment  enjoined,  and  special 
damages  for  attorney's  fees  in  the  sum  of  one  hundred  dollars. 

Rehearing  refused. 
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StJCCESSiON  OF  LouisB  Marib   Reiss,  Wifb  op  Henry  J.  Rol-     dii3  303! 

LING,   Jr. 

Plaintifl,  the  motber-in-luw,  appeals  from  a  Judgment  ordering  her  son-in-law  to 
send  his  children,  aged  respectively  six  and  eight  years,  issue  of  the  marriage 
with  her  late  da^ighter,  to  visit  her,  and  directing  further  that  she  shall  visit 
the  grandchildren  at  their  father's  home  in  alternate  weeks,  on  such  days,  aa 
the  parties  may  agree. 

She  complains  of  the  Judgment  In  so  far  as  she  is  to  visit  the  children,  and  asks 
that  it  be  limited  to  the  imperative  duty  of  the  children  to  visit  her.  There  is 
very  little  difference  in  principle  between  the  parties  as  disclosed  by  the  evi- 
dence. 

The  husband  does  not  deny  the  filial  piety  that  is  due  by  the  children. 

Differences  and  incompatibilities  have  arisen  shocking  to  the  grandparent  and 
that  may  prove  painful,  in  course  of  time,  to  the  children.  The  question 
is  of  first  impression  in  the  courts  of  this  State.  In  France,  under  similar 
laws,  the  courts  and  commentators  greatly  differ  upon  the  subject. 

There  are  well  considered  decisions  holding  that  the  precept:  Honor  thy  father 
and  thy  mother,  as  embodied  in  the  Civil  Code,  includes  the  grandmother  or 
grandfather  as  a  legal  obligation. 

Other  courts  and  certain  writers  lay  down  the  principle  that  under  a  law  of  nat- 
ure the  child  is  under  the  authority  of  the  father  or  mother  alone,  and  that 
the  law  has  conformed  to  natural  law,  and  that  the  judge  has  no  authority  to 
intervene. 

The  court  of  the  first  instance  has  pronounced  Judgment  based  upon  the  prin- 
ciples that  the  parties  in  their  testimony  admit  is  correct,  but  which  they  have 
not  followed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Theard,  J. 

A.  L,  Tissot  for  Appellant: 

These  proceedings  come  before  this  Honorable  Court  on  an  {appeal  from  a  Judg- 
ment»  of  a  mixed  character,  rendered  herein  on  a  rule  to  compel  a  father  and 
natural  tutor  to  send  his  children  to  visit  their  grandmother,  at  such  a  time  as 
the  court  might  determine,  at  her  residence  and  domicile. 

The  evidence  shows  that  for  years  past  the  defendant  had  deprived  the  plain- 
tiff of  the  privilege  of  seeing  her  grandchildren,  or  of  having  access  to  them. 
He  had  no  reasbn  for  his  actions.  Mrs.  Reiss  is  a  lady  of  means  and  refinement. 
She  has  a  palatial  residence  on  Esplanade  avenue,  at  No.  281,  and  can  there  re- 
ceive and  entertain  these  children,  and  herself,  in  the  most  elegant  style. 
Since  a  number  of  years  this  defendant  has  been  practising  the  most  petty, 
narrow-minded  annoyances  directed  against  his  mother*  in -law,  leading  to  the 
belief  and  conviction  that  he  is  animated  by  no  other  motive  but  malice. 

The  law  will  not  uphold  the  father  in  this  unaccountable  conduct. 

The  rules  governing  the  paternal  authority  are  to  be  found  in  our  Civil  Cod« 
Arts.  216  to  237.    In  our  Jurisprudence  we  have  been  unable  to  find  any  ad- 
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Jadlcated  cases  ooverlDg  our  subject.  But  In  the  French  jurisprudence  the 
question  has  presented  itself,  and  has  been  decided  in  the  sense  of  our  conten- 
tion. As  the  articles  of  the  Code  Napoleon  are  similar  to  our  own,  we  may  then 
be  permitted  to  draw  light  from  the  French  tribunals  and  commentators. 

The  articles  of  the  Code  Napoleon  corresponding  with  our  own  are  Arts.  371 
to  387. 

These,  like  our  own,  giye  the  father  full  authority  oyer  his  children.  But  is 
the  authority  thus  conferred  absolute,  and  such  as  can  be  wielded  arbitrarily, 
and  In  the  manner  attempted  by  the  defendant  herein;  or  is  it  subject  to 
the  control  of  the  court?  The  question  was,  at  one  time,  controyerted  in 
France,  but  It  is  now  finally  settled  In  the  sense  for  which  we  contend  herein. 

We  find  an  arret  of  the  Court  of  Nanoy  of  May  28,  1868  (Benaud  C.  Marx),  which 
decides : 

La  puissance  patemelle  n*est  point  absolue,  et  reste  souraise  au  conti^le  des 
tribunaux,  qui  peuyent,  par  ezemple,  en  cas  dMnterdictlon  par  le  pei  e  de  tons 
rapports  entre  ses  enfants  et  leur  aieule,  autoriser  celle-ci  k  les  yoir  et  ^ 
correspondre  ayec  eux  sous  les  conditions  dont  le  juge  a  L*appreoiation 
souyeraine.    Code  Nap.  871, 372,  373. 

Pursuing  further  our  study  of  the  question,  we  come  to  a  decision  of  greater  value 
and  authority  than  that  of  these  **  Cour  d'appels"  above  cited.  It  is  one  ren- 
dered by  the  Court  of  Cassation  of  1870.    It  is  there  decided : 

Le  pere,  seul  investi  de  la  plenitude  de  la  puissance  paternelle,  a  le  droit  d'lnter- 
dire  la  vlsite  h  ses  enfants  aux  personnes  dont  Tinfiuence  lui  sembleralt  nuisl- 
ble;  mals  11  ne  pent  user  de  ce  droit,  en  ce  qui  concerne  les  aleules,  que 
lorsqu'Il  existedes  motifs  graves  et  exceptlonnels,  dont  les  tribunaux  restent 
appr6ciateurs. 

En  parell  ca8,et  sMl  y  a  exag^ration  on  abus  par  le  pere  du  droit  qui  lui  appar- 
tient,  les  tribunaux  peuvent  rdgler  ce  qu'exigent,  d*une  part,  I'autorit^  du  pere, 
et  de  I'autre,  I'interet  des  enfants,  ainsi  que  la  reciprocity  des  droits  et  des  devoirs 
stabile  entre  eux  et  leurs  autres  ascendants  par  la  loi  morale  et  la  loi  civile. 

In  DalIoz  and  Yerg^:  Codes  annot^s.  Code  Civil,  edition  of  1873,  we  find  these  de- 
cisions commented  upon,  and  approvingly  cited.  Applying  them  to  Art.  273  of 
the  Code  Napoleon,  which  reads:  Le  pere  seul  exerce  cette  autorit^  durant 
le  marlage,  the  paternal  authority,  they  resume  and  conclude  as  follows: 

19.  Ainsi,  bien  que  le  p^re,  seul  investi  du  droit  de  diriger  I'^ducatlon  de  ses  en- 
fants, pulsse  leur  interdire  la  vlsite  des  personnes,  meme  de  leur  famlUe,  dont 
il  croirait  avoir  k  craindre  Tinfluence,  cependant  il  n'a  ce  pouvoir,  k  I'^gard  des 
membres  de  la  famille  auxquels  I'enfant  doit  honnenr  et  respect  en  vertu 
de  Tartiole  371  C.  Civ.,  qu'autant  que  sa  determination  est  command^e  par 
d'imperieuses  rai8ons>,  qui  sont  soumlses  au  controle  des  tribunaux. 

20.  Et,  speoialemeni,  rinterdiction  par  le  pere,  de  tout  rapport  entre  ses  enfants 
et  leurs  ascendants  (maternels),  ne  peut  etre  sanctionn^e  sans  examen  par  les 
tribunaux,  sous  pr6texte  que  le  pere  n'a  pas  k  rendre  compte  des  motifs 
de  cette  interdiction;  c^est  aux  tribunaux  ^  appr^cier,  en  cas  pareil,  la  \6g\- 
timite  d'un  tel  usage  de  la  puissance  paternelle.    D.  P.  57. 1.  273.  8  Julliet,  1857. 

21.  De  meme,  si  par  des  raisons  graves  et  exceptionnelles,  II  peut  appartenir  au 
pere  d'interdire  tout  rapport  entre  ses  enfants  et  leurs  ascendants,  les  tribu- 
naux, en  cette  matlere  comme  en  toute  autre,  sont  Investls  due  droit  d'appre- 
cier,  8*il  y  a,  de  la  part  du  pere,  usage  legitime  ou  abus  du  droit  de  la  puissance 
patemelle.    Beg.  12  Jull.,  -1870 ;  D.  P.  71, 1, 218. 

n.  Ainsi  lis  peuvent  autoriser  I'aieul  h  visiter  I'enfant,  et  m€me  II  le  recevoir  ches 
lui  dans  certaines  conditions  k  le  faire  sortir  une  fois  sur  trois  sorties  ordiaa- 
ries,  et  k  le  garder  plnslers  jours  lors  des  grandes  vacances.    Meme  arret. 
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28.  Salvant  d'autres  arrets,  lea  droits  de  la  puissance  patemelle  dolvent  dtre  oon- 
olli^s  aveo  le  respect  et  les  deToIrs  de  Tenfant  envers  les  aieuls  et  aieules. 
Paris,  37  Juln,  1867;  D.  P.  67, 6, 848;  Nancy,  28  Mai,  1868;  D.  P.  68, 2. 176. 

24.  AlnsI,  en  cas  de  pr^d^o^  de  la  mere  et  de  nouveau  mariage  du  pfcre,  Taieale 
maternelle  peat  etre  autorisfe  h  visiter  son  petit-flls  dans  la  maison  d*6duoatlon 
ou  son  pere  Ta  plao^,  et  m&me  ii  le  falre  sortir  ^  dos  Jours  d^termin^s,  dans  une 
juste  mesure  qu'il  appartient  auz  tribunauz  de  fixer.  Meme  arret  du  27  Juin» 
1867. 

211.  Pareillement,  II  appartient  auz  tribunanz,  alors  quo  le  p^re  a  prohib6  d'une 
maniere  absolne  toute  vislte  d'une  aieule  maternelle  k  son  petit-flls,  et  interdit 
tonte  oorrespondance  entre  euz,  d'autorlser  oette  vislte  eteetteoorrespond- 
ance,  sons  telles  conditions  qn'ils  Jugent  utiles  ^  lMnt6r£t  de  I'enfant.  Arret 
prtelt^  du  28  Mai,  1868. 

26.  Jug6  encore  que  le  p^e  ne  pent  faire  r^ulter  de  la  puissance  patemelle  dont  il 
est  investi  le  droit  d'emp£cher,  sans  motifs  Uffltimes,  Taieul  de  receyoir  son 
enfant,  par  ezemple,  apr^s  la  dissolution  du  mariage,  un  aieul  maternel  de  vis- 
iter oet  enfant,  et  mime  de  le  faire  sortir,  a  des  Jours  et  dans  une  mesure  de- 
termines par  les  Juges,  de  la  maison  d'^ducatlon  ou  le  p^re  Ta  place.  Ainsi 
Taieul  pent  etre  autorls^  k  garder  Tenfant  chez  lul  pendant  une  partle  des  va- 
canoes,  alors,  notamment,  que  I'Molgnement  de  son  domicile  ne  lul  permet  pas 
de  ramener  oet  enfant  ohaque  solr  chez  son  p^re.  Paris  14  AoQt,  1869 ;  D.  P.  68,  2, 
238. 

We  have  followed  up  the  "Jurisprudence  generate  "  of  Dalloz  to  the  year  1882,  and 
can  find  no  more  adjudicated  oases  than  those  above  cited,  for  the  rea- 
son, doubtless,  that  the  Jurisprudence  of  France  is  considered  as  settled  by  the 
above  oases. 

lAurent  Is  of  a  different  opinion.  He  refers  to  the  decisions  cited  above  and  crit- 
cises  them.  But  his  opinion,  howsoever  valuable,  can  not  overturn  the  con- 
stant Jurisprudence  which  carries  an  executory  sanction.  F.  Laurent,  Droit 
Civil  Francals,  Vol.  4,  pp.  860  et  Meg.,  Nos.  268  et  Mg. 


Bernard  MoCloakey  for  Appellant : 

There  is  no  law  in  this  State  which  directly  or  indirectly  gives  to  grandparents  the 
right  to  interfere  between  father  and  child.  Civil  Code,  Art.  217,  etc. ;  Laurent, 
Vol.  4,  p.  316. 

The  court  will  not  interfere  In  the  exercise  of  the  authority  and  discretion  vested 
in  the  father,  after  the  death  of  his  wife,  as  to  whom  the  children  should  visit* 

The  paternal  power,  as  known  to  our  laws,  is  traceable  to  the  Soman  Law— which 
based  the  power  upon  the  principle  that  every  family  was,  and  of  right  ought 
to  be,  one  body,  with  one  will  and  one  executive.  Hadley,  Lectures  on  Roman 
Law,  100,122. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  father  and  tntor  of  two  minor  children,  one  eight 
and  the  other  six  years  of  age,  is  defendant  in  a  role  issued  at  the 
instance  of  their  maternal  grandmother  to  compel  him  to  send  his 
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children  to  visit  her,  at  her  residence  and  domicil,  on  such  days  and 
at  such  hoars  as  the  court  may  deem  proper  to  determine. 

She  alleges  that  he  arbitrarily,  wantonly,  malicioasly  and  cruelly 
denies  her  the  privilege  of  seeing  her  grandchildren,  thus  abasing 
'  parental  authority,  controllable  by  the  courts. 

The  defendant  denies  that  he  has  refused  to  mover  in  rule  the 
privilege  of  visiting  his  children,  and  avers  that  he  is  willing  that 
she  shall  visit  his  children.         ' 

The  judgment  of  the  court  a  gtta  makes  the  rule  absolute  and  or- 
ders the  father  to  send  the  children  to  7isit  their  grandmother,  and 
further  orders  that  the  grandmother  shall  visit  the  children  at  their 
father's  home  in  alternate  weeks  on  such  days  as  the  parties  may 
agree,  provided  the  visits  do  not  in  any  manner  interfere  with  the 
schooling  of  the  children. 

Before  this  court  the  appellant  asks  that  her  rule  be  made  abso- 
lute, commanding  the  defendant  to  send  the  children  to  visit  her 
without  reference  to  any  visit  by  her. 

The  appellee,  in  his  answer  to  the  appeal,  prays  for  a. dismissal  of 
the  rule. 

The  mother  of  these  children  has  been  dead  about  six  years. 

They  live  with  the  father. 

The  relations  between  the  son-in-law  and  mother-in-law  are  not 
only  strained  but  acrimonious. 

More  than  three  years  have  elapsed  since  he  has  sent  his  children 
to  visit  their  grandmother. 

She  has  requested  him,  she  testifies,  to  send  them,  but  he  failed  to 
comply  with  the  request. 

The  defendant's  household  consists  of  his  father  and  other  mem- 
bers of  his  family.  They  and  these  children  live  at  the  same  resi- 
dence. 

The  relations  of  plaintiff  with  the  members  of  the  son-in-law's 
family  are  not,  it  seems,  of  the  most  pleasant  character. 

The  plaintiff  by  her  testimony  creates  the  impression  that  the 
coolness  and  feeling  existing  would  render  the  visit  anything  but 
pleasant. 

Moments  with  her  grandchildren  while  on  such  visits  which, 
under  other  circumstances,  would  be  highly  enjoyed,  at  this  time 
would  possibly  only  cause  irritation  and  bad  blood. 

Their  differences  are,  we  are  led  to  believe,  of  an  entirely  personal 
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character  and  have  no  reference  to  the  standing  of  the  parties,  in 
regard  to  which  there  is  not  the  most  remote  suggestion. 

The  plaintiff  states  as  a  witness  that  she  does  not  entertain  any 
objection  on  that  score. 

The  witness  testifies : 

Q.  <'  Have  yon  visited  those  children  at  the  house  of  their 
father?" 

A.  "No  sir." 

Q.  "Why  not?" 

A.  "  Why  not!  Because  I  thought  that  they  should  be  sent  to  see 
me,  and  not  to  go  there  and  see  them." 

Q.  "  Why  not  call  upon  these  children  at  the  home  of  their  father 
to  see  them?  " 

A.  "  Because  I  thought  it  was  proper  to  send  them  to  me." 

Q.  "  Is  that  the  only  reason?  " 

A.  "  That  is  my  reason  that  I  wish  to  give." 

Q.  "  Do  I  understand  you,  then,  as  refusing  to  visit  those  children 
at  the  home  of  their  father?  " 

A.  "  No  sir;  I  don't  refuse,  but  I  have  other  reasons.  I  may  be 
wrong,  but  at  the  same  time  I  have  never  visited  the  Rolling  family, 
and  I  didn't  think  it  was  my  place  to  go  to  see  those  children  there, 
as  I  think  their  place  was  to  come  to  see  me." 

When  examined  as  a  witness  the  son-in-law,  in  answer  to  the 
question : 

Q.  "Don't  you  think  that  there  is  a  law  of  nature  that  children 
should  visit  their  grandparents?  " 

Answer.  "  I  think  that's  right." 

Manifestly  the  difference  between  these  parties  is  inconsiderable, 
and  would  not  be  sufficient  to  arrest  attention,  were  it  not  that  it 
affects  the  good  relation  and  intimacy  that  should  prevail  between 
these  little  children  and  their  grandmother. 

While  we  appreciate  the  affection  that  moves  her  to  seek  the 
occasional  company  of  the  offspring  of  her  daughter,  this  court's 
jurisdiction  does  not  include  the  cause  pleaded. 

The  issue  is  not  incidental  to  any  other  cause. 

However  disinclined  we  are  to  discountenance  causes  of  action 
such  as  the  one  under  consideration — for  they  are  inspired  by  a  true 
and  commendable  impulse — we  find  no  authority  in  law  to  entertain 
jurisdiction  of  the  issue  presented.  The  question  involved  is  res 
nova  in  this  State, 
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In  interpreting  articles  of  the  Oivil  Oode  in  France,  similar  to  ours 
on  the  subject,  the  courts  and  commentators  greatly  differ.  There 
is  respectable  authority  listed  in  favor  of  the  precepts  of  Deuteron- 
omy, HinuMra  patrem  tuum  et  matremy  embodied  in  the  Oivil  Code  as 
including  also  the  grandfather  and  the  grandmother. 

They  construe,  under  the  articles  of  the  Code,  that  the  obligation 
involved  in  the  case  at  bar,  legal  in  so  far  as  relates  to  the  father 
and  mother,  is  legal  also  in  so  far  as  relates  to  the  grandfather  and 
the  grandmother,  and  that  the  court  can  intervene  for  its  enforce- 
ment without  regard  to  the  will  of  the  father  or  mother. 

Other  courts  hold  and  other  commentators  emphatically  state  that, 
under  the  law  of  nature,  the  child  is  under  the  authority  of  the  father 
or  mother,  after  the  death  of  either. 

We  translate  from  Laurent,  Vol.  4,  p.  862,  who  propounds  the 
question : 

Can  the  ascendant  demand  that  the  authority  of  the  father  and 
mother  be  limited? 

In  truth,  the  ascendants  have  certain  rights  that  the  law,  in  accord 
with  nature,  gives  them,  but f only  when  the  father  and  mother  are 
dead  or  are  incapable  of  manifesting  their  will;  during  the  existence 
of  the  father  and  mother  the  law,  properly,  accords  them  no  author- 
ity over  the  children. 

To  permit  them  to  intervene  would  occasion  embarrassment  and 
annoyance;  even  more;  it  would  injuriously  hinder  proper  paternal 
authority  by  dividing  it. 

The  authority  sought  is  said  to  be  in  the  interest  of  the  children. 

Are  the  children  interested  in  anything  in  the  nature  of  a  conflict 
of  authority?  Without  doubt  it  is  desirable  that  the  ties  of  affection 
that  nature  creates  between  the  ascendants  and  their  grandchildren 
be  strengthened  and  not  unceasing,  but,  if  there  .is  a  conflict,  the 
father  alone  or  the  mother  should  be  the  judge. 

The  law  gives  no  right  of  action  to  the  grandparents. 

The  father  may  have  good  reasons  to  avoid  all  contact  between 
his  children  and  their  grandparents,  either  that  he  fears  that  they 
may  inculcate  bad  principles  or  that  they  wUl  unsettle  the  respect 
and  affection  due  him. 

He  owes  no  account  to  any  one  of  his  motives;  they  may  k>e  so 
intimate  that  the  honor  of  the  family  requires  that  they  shall  remain 
a  secret. 
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Shall  we  say  that  the  judge  shall  be  the  arbitrator  between  the 
grandparent  and  the  father? 

The  eonrt  of  Bordeaux  replies  that  the  intervention  of  the  tribu- 
nals would,  as  a  consequence,  render  the  discussions  of  the  family 
more  pronounced  by  delivering  them  to  the  public. 

Other  views  than  those  above  expressed,  says  the  commentator 
would  be  proper  on  the  part  of  the  legislator — ^we  do  not  understand 
them  when  emanating  from  interpreters  of  the  present  laws. 

We  refer  approvingly  to  the  French  authorities  only  in  so  far  as 
they  lay  down  the  principles  that  there  is  not  a  vinculum  juris.  That 
the  obligation  ordinarily  to  visit  grandparents  is  moral  and  not 
legal. 

There  may  be  cases  of  downright  wrong  and  inhumanity  demand- 
ing judicial  intervention,  even  to  the  extent  of  dismissing  the  father 
4ind  tutor  from  his  trust. 

The  case  at  bar  does  not  disclose  so  grave  an  issue. 

ni  feeling  and  bad  blood  separate  the  father  and  grandmother. 

The  former  admits  the  respect  due  to  the  latter  by  his  children. 

The  ties  of  nature  will  prove  more  efficacious  in  restoring  kindly 
family  relations  than  the  coercive  measures  which  must  follow  judi- 
<cial  intervention. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  court  a  gua  be  annulled  and  avoided,  and  that  the  rule  be 
•dismissed  at  plaintiff's  costs  in  both  courts. 

Rehearing  refused. 


No.  11,363. 

BuccBSSioN  OF  Habribt  R.  Hookb,  Wifb  of  Josbph  H.  Ashbet. 

Where  a  matrimonial  oommanlty  of  acquets  and  gains  exists  and  the  wife  dies  and 
hersuocession  Is  opened  by  the  quaiifloation  of  the  husband  as  natural  tutor  of 
his  minor  children  issue  of  his  marriage  with  the  decedent,  a  creditor  who  has 
obtained  a  Judgment  on  a  community  debt  can  not  compel  an  administration 
of  the  wife's  succession.  His  remedy  Is  to  proceed  against  the  suryiving  hus- 
band and  the  community  property. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
EUiSy  J.     . 
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J,  Zach,  Spearing  Attorney  for  Opponents  and  Tutor,  Appellees: 

The  holder  of  a  judgment  or  claim  against  the  husband  can  not  claim  the  amount 
of  same  from,  and  Is  not  by  yfrtue  thereof  a  creditor  of,  the  succession  of  the 
deceased  wife.  R.  6.  C.  2398;  Succession  Clark,  27  An.  269,  270;  Beibl  ys.  Martin 
29  An.  16;  .Succession  of  Bofcnschero,  29  An.  714. 

A  person  who  is  not  a  creditor  of  a  succession,  and  has  no  interest  therein,  can  not 
cause  the  appointment  of  an  administrator  to  the  same.  Succession  Poret,  26 
An.  158 ;  Succession  Story,  3  An.  502 ;  Succession  Walker,  32  An.  321 ;  Succession 
Hebert,  83  An.  1099;  Succession  Sarrazin,  84  An.  1168;  Soye  vs.  Price.  30  An.  98. 

The  beneficiary  heir,  present  and  of  age,  is  preferred  in  the  appointment  as  ad- 
ministrator, where  one  is  necessary;  on  his  default,  the  natural  tutor  of  the 
minor  heir  will  be  preferred,  R.  C.  C.  1042,  1044,  1046, 1121;  Succession  Romero, 
42  An.  896, 897;  Succession  Sloane,  12  An.  610, 611 ;  Succession  Sutton,  20  An.  150, 
161 ;  Succession  Daigle,  27  An.  524,  526. 


J,  8,  Whitaker  and  Ernest  T,  Flcrance  Attorneys  for  Appellees : 

Where  the  succession  of  a  wife  owns  community  property  and  has  been  accepted 
under  benefit  of  inventory,  but  no  administrator  has  been  appointed  thereto,  a 
creditor  of  said  community  can  compel  the  appointment  of  an  administrator. 
C.  C.  1041. 

The  succession  of  a  wife  owns  her  share  of  the  community  property,  encumbered 
with  the  community  debts.  36  An.  454,  Dickson  vs.  Dickson;  82  An.  852,  Tugwel 
vs.  Tugwell. 


The  opinion  of  the  court  was  delivered  by 

Parlanqb,  J.  Harriet  R.  Hooke,  wife  of  Joseph  H.  Ashbey,  died 
in  1884.  A  matrimonial  community  of  acquets  and  gains  bad  ex- 
isted between  her  and  her  husband,  who  is  still  surviving.  Shortly 
after  her  death,  her  husband,  alleging  that  his  wife  had  died  intes- 
tate, leaving  both  separate  and  community  property,  obtained  from 
the  Civil  District  Court  for  the  parish  of  Orleans,  an  order  for  the 
takiog  of  an  inventory  of  the  property  left  by  the  decedent ;  he  was 
appointed  and  he  qualified  as  the  natural  tutor  of  his  three  minor 
children,  issue  of  his  marriage  with  the  decedent.  An  under -tutor 
was  also  appointed  and  qualified.  The  inventory  amounted  to 
112,456.163^,  the  interest  of  the  decedent  in  the  community  prop- 
erty being  valued  at  |1869.3732  and  her  separate  property  at 
$10,686.78. 

In  1886,  Mary  J.  Ashbey,  as  natural  tutrix  of  her  minor  children, 
obtained  a  judgment  in  said  Civil  District  Court  against  Joseph  H. 
Ashbey,  on  a  balance  of  account  for  16437.92  and  interest,  which 
account  Joseph  H.  Ashbey  had  rendered  Mary  J.  Ashbey  prior  ta 
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the  death  of  the  wife  of  Joseph  H.'Ashbey  and  which  account  con- 
stituted a  community  debt 

In  1898,  James  H.  Ashley  filed  a  petition  in  the  succession  of  Har- 
riet R.  Hooke,  wife  of  Joseph  H.  Ashbey,  alleging  that  Joseph  H. 
Ashbey,  since  his  appointment  as  natural  tutor  of  his  children  and 
since  the  taking  of  the  inveuDory,  has  taken  no  action  whatever  in 
said  succession ;  that  the  same  remains  unsettled ;  that  Joseph  H. 
Ashbey  refuses  to  either  settle  or  acknowledge  claims  against  said 
snccession ;  that  he  refuses  to  represent  the  same ;  that  the  peti- 
tioner is  a  creditor  of  the  same  and  prays  to  be  appointed  adminis- 
trator. 

The  application  is  opposed  by  Mary  Ashbey,  one  of  the  heirs  now 
of  age  of  the  deceased  wife  of  Joseph  H.  Ashbey  and  by  the  latter 
as  natural  tutor  of  one  of  his  children,  for  the  reasons  that  the  ap- 
plication is  not  properly  made  or  filed  according  to  law ;  that  James  H. 
Ashbey  is  not  a  creditor  of  the  succession  and  has  no  right  and  is  not  a 
proper  person  to  be  appointed  administrator;  and  that  the  succes- 
sion owes  no  debts,  and  the  appointment  of  an  administrator  is  un- 
necessary. 

The  opponent,  Joseph  H.  Ashbey,  prayed  in  the  alternative  to  be 
appointed  administrator  in  case  petitioner's  application  should  not 
be  rejected. 

On  the  I  rial  of  the  matter,  James  H.  Ashbey  offered  in  evidence 
the  judgment  rendered  against  Joseph  H.  Ashbey  in  1885  and  also 
the  account  upon  which  that  judgment  was  based.  James  H.  Ashbey 
also  offered  a  judgment  of  said  Civil  District  Court  rendered  in  1898 
in  the  succession  of  one  James  H.  Ashbey  recognizing  and  putting 
in  possession  his  sole  heirs,  among  whom  is  James  H.  Ashbey,  the 
party  to  the  instant  case.  We  understand  that  the  claim  of  the  lat- 
ter to  be  a  creditor  of  the  present  succession  is  founded  on  the  fact 
that  the  judgment  against  Joseph  H.  Ashbey  belonged  to  the  succes- 
sion of  one  James  H.  Ashbey,  of  whom  the  James  H.  Ashbey,  party 
to  the  instant  case,  is  one  of  the  heirs. 

The  lower  judge  rendered  judgment  ordering  an  administration, 
and  he  appointed  Joseph  H.  Ashbey  the  administrator.  The  oppo- 
nents have  appealed. 

In  our  opinion  the  judge  a  qyx>  erred.  Under  the  circumstances  of 
this  case  he  should  not  have  ordered  an  administration.  It  id  settled 
that  notwithstanding  the  actual  dissolution  of  a  matrimonial  com- 
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mnnity  of  acquets  and  gains  by  the  demise  of  one  of  the  spoases,  it 
has  a  flctitions  existence  subsequently  for  the  purposes  of  liquidation 
and  payment  of  community  debts.  Succession  of  Dumestre,  41  An. 
411 ;  Factors  and  Traders'  Insurance  Company  vs.  Levi  et  al.,  41  An. 
484;  Landreanx  et  al.  vs.  Louque,  48  An  284,  and  cases  therein  cited ; 
Succession  of  Cason,  82  An.  792. 

The  judgment  being  a  conceded  community  debt,  we  see  nothing  to 
prevent  its  owner  or  owners  from  proceeding  against  Joseph  H. 
Ashbey,  who  was  the  head  of  the  community,  and  against  the  com- 
munity property,  for  the  satisfaction  of  the  judgment. 

Tt  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nulled, reversed  and  set  aside,  and  that  the  application  of  James  H. 
Ashbey  for  an  administration  of  the  succession  of  Harriet  R.  Hooke, 
deceased  wife  of  Joseph  H.  Ashbey,  be  and  the  same  is  hereby  re- 
jected and  dismissed  at  the  cost  of  said  James  H.  Ashbey  in  both 
courts. 

Rehearing  refused. 


No.  11,478. 
The  Parish  op  Concordia  vs.  8.  R.  Bbrtron. 

Police  Juries  have  the  capacity  to  buy  the  property  of  delinquent  tax  collectors 
seized,  sold  and  adjudicated  at  sheriff's  sale  under  the  Judgment  and  execution 
of  the  Jury  against  the  delinquent.  Const.,  Art.  118;  R.  8.,  Sees.  8831, 861,  864;  2 
H.  D.  1167,No.  1,  e«««9. 

To  divest  the  title  of  the  owner,  the  adjudication  of  his  property  for  taxes  must  be 
preceded  by  notice  to  him.    Ck)nst.,  Art.  210;  30  An.  871 ;  48  An.  726, 427. 

The  prescription  of  three  years  will  not  avail  the  adjudicatee  at  the  tax  sale  or 
those  claiming  under  him,  when  no  such  notice  has  been  given  the  owner.  IHdL 

APPEAL  from  the  Eighth  District  Court,  Parish  of  Concordia. 
Boatner,  J.  ad  hoc. 


Lazarus,  Moore  &  Luce  Attorneys  for  Plaintiff  and  Appellee : 

Police  Juries  are  authorized  to  employ  counsel  other  than  the  district  attorney. 
24  An.  145;  28  An.  456. 

Parishes  have  power  to  purchase  and  own  real  estate.    C.  C.  433. 

Parishes  have  the  inherent  and  incidental  powers  to  carry  out  the  powers  ex- 
pressly granted.  2  Dillon's  Municipal  Corporation,  Sees.  661 662 ;  Parish  vs. 
Eager,  15  Wis.  590. 

Defendant  is  estopped  from  denying  the  title  of  plaintiff,  having  acquired  title 
through  the  plaintiff,  in  tax  proceedings  against  the  plaintiff  as  owner. 
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The  tax  title  of  defendant,  being  wltliont  the  notice  presorlbed  by  law,  Is  absolutely 

illegal.    80  An.  971;  83  An.  326;  88  An.  291,629;  48  An.  426;  44  An.  909 
A  Jadicial  sale  can  not  be  ayoided  without  showing  Injury.    81  An.  689;  6  An.  61 ;  12 

An.  271. 
In  a  petitory  action,  plaintiff  can  recover  against  a  naked  possessor  on  an  apparent 

title;  and  it  Is  not  necessary  to  make  out  a  title  good  against  the  world.    8  La. 

246;  10  An.  040;  15  An.  464;  28  An.  274. 
The  State  can  be  estopped.    28  An.  121 ;  26  An.  460 ;  84  An.  869;  29  Mo.  648. 


Elam  dt  Dale  AttomeyB  for  Defendant,  Appellant : 

Parishes,  like  counties  In  other  States,  9re  Involuntary  political  or  civil  divi- 
sions of  the  State,  designed  to  aid  in  the  administration  of  government  as 
State  auxiliaries  or  functionaries,  possessing  no  other  powers  than  those 
delegated,  ranking  low  down  in  the  scale  of  corporate  existence,  and  wel 
distinguished  from  municipal  corporations  proper,  which  are  vested  with 
more  extensive  powers,  and  endowed  with  more  important  functions,  and 
a  larger  measure  of  public  life.  As  a  rule  they  can  not  acquire  real  estate^ 
unless  for  public  utility,  and  can  not  dispose  of  the  same,  after  it  has  been  ac- 
quired and  devoted  lo  public  service  without  legislative  authority.  They 
may,  however,  be  the  object  of  public  and  private  bounty  In  the  absence 
of  disabling  or  restraining  statutes.  *  *  *  They  have  no  life,  no  attribute, 
no  power,  no  rights,  no  obligation,  but  such  as  have  been  conferred  or  im> 
posed  upon  them.    Parish  vs.  Qaddis,  84  An.  931. 


ClinUm  ds  Oarrett  Attorneys  for  Warrantor,  Appellant : 

The  parish  was  incapable  of  acquiring  or  holding  the  Immovable  property,  as 
the  same  was  not  acquired  for  public  purposes  under  legislative  authority, 
either  express  or  distinctly  implied.  See  Cooley  on  Const.  Lim.,  6th  Ed,  p. 
294  et  Hq.y  Dillon  on  Municipal  Corporations,  Sec.  10;  32  An.  624-627;  Am.  and 
Eng.  £ncy.  of  Law,  Vol.  16,  p.  1067  «i seg.  and  notes  thereunder;  also  Vol.  4.  p.  348 
et  $eq,  and  notes. 

A  maniolpal  corporation  has  no  authority  to  purchase  land  at  an  execution  sale 
upon  a  Judgment  obtained  on  an  official  bond.  See  Williams  vs.  Lash,  8  Minn. 
Reports,  496. 

The  defendant  and  warrantor  acquired  all  the  rights  of  the  State,  and  the  estoppel, 
invoked  by  plaintiff,  can  not  apply,  for  the  reason  that  the  State  is. the  sover 
eign  and  the  parish  simply  an  agent  for  the  performance  of  certain  public 
functions. 

Defendant  in  possession  claiming  title  has  the  right  to  require  plaintiff  not  only  to 
show  a  better  title  than  his  own,  but  a  title  as  good  as  any  the  latter  can  oppose' 
to  him,  whether  Invested  In  defendant  or  not.  See  Font  vs.  McConnell,  46  An. 
215. 

The  vendee  In  case  of  eviction  can  not  recover  from  the  warrantor  fees  paid  by 
him  to  counsel  for  asserting  his  rights  in  court.  19  La.  867.  The  contrary  doc 
trine  was  laid  down  in  2  An.  868,  but  overruled  expressly  in  13  An.  499;  14  An.  811, 
767,  ^$26;  also  In  16  An.  617. 
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Parish  of  Concordia  vs.  Bertron. 

The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiff,  the  parish  of  Concordia,  institnted  the 
petitory  action  to  recover  certain  lands.  The  title  of  the  plaintiff  is 
derived  from  the  sale  of  the  lands  nnder  execution  of  the  Judgment 
of  the  parish  against  P.  W.  Chase,  at  which  sale  the  parish  became 
the  adjudicatee.  When  the  sheriff 's  sale  was  made  the  lands  were 
assessed  fer  taxation  for  the  ye^  1888  against  P.  W.  Chase,  and  on 
the  4th  of  May,  1889,  were  adjudicated  to  the  State  by  the  tax  col- 
lector, the  basis  of  the  adjudication  being  the  assessment  for  the 
year  1888.  Thereafter,  the  lands  were  listed  to  the  Board  of  Com- 
missioners of  the  Fifth  Levee  District,  the  list  being  recorded  on  the 
24th  of  April,  1891,  in  the  office  of  the  clerk  of  the  court  and 
ex  officio  Recorder  of  Concordia.  Act  No.  44  of  1886,  Sec.  11. 
The  Levee  Board  conveyed  the  lands  to  S.  R.  Bertroo,  the  defend- 
ant, on  the  15th  of  December,  1891,  the  conveyance  embracing  the 
lands  in  controversy,  as  well  as  all  lands  in  Concordia  acquired  by 
the  board  under  the  Act  No.  44  of  1886.  The  defendant  asserts 
title  under  the  conveyance  of  the  board,  avers  the  parish  is  estopped 
from  disputing  his  title,  because,  subsequent  to  his  purchase,  the 
parish  authorities  assessed  taxes  against  him  on  the  property;  that 
the  parish  itself  has  no  title,  because  incapable  of  acquiring  the 
property;  pleads  the  prescription  of  one,  three  and  five  years,  and 
finally  calls  in  warranty  the  Levee  Board,  and  in  the  event  of  evic- 
tion, claiming  judgment  against  the  board  for  the  price  paid  and  the 
amount  of  certain  taxes  alleged  to  have  been  paid  by  the  defendant 
for  the  years  1880  to  1892.  The  Levee  Board,  answering  the  call  in 
warranty,  specially  deny  any  liability  for  counsel  fees  claimed  by 
defendant  in  the  event  of  eviction,  and  adopt  his  defences.  The 
judgment  of  the  lower  court  was  in  favor  of  plaintiff  against  defend- 
ant for  the  land,  and  in  favor  of  defendant  against  the  warrantor  for 
the  price,  reserving  the  question  of  taxes  paid.  The  appeal  is  by 
defendant  and  his  warrantor. 

The  main  defence  in  this  court  is  the  asserted  incapacity  of  the 
plaintiff  to  acquire  the  property  at  the  sheriff's  sale.  That  sale  was 
to  satisfy  the  judgment  of  the  parish  against  Chase  for  parish  taxes 
collected  by  him  as  sheriff  and  ex  officio  tax  collector,  and  for  which 
he  had  not  accounted.  Defendant's  argument  supposes  the  parish 
can  not  acquire  property  at  a  sheriff's  sale  made  to  satisfy  the  judg- 
ment of  the  parish  against  the  delinquent  tax  collector.    The  prop- 
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BTty  of  the  debtor  is  the  common  pledge  of  his  creditors.  It  is  the 
right  of  the  creditor  to  recover  jadgment  against  his  debtor,  issue 
execution  and  sabject  his  property  to  sale  for  satisfaction  of  the 
judgment.  The  plaintiff  in  execution  under  the  general  rule  cer- 
tainly can  buy  the  property  at  the  execntioa  sale,  if  to  protect  his 
interest  he  chooses  to  purchase.  The  purchase  is  a  mode  of  satisfy- 
ing the  judgment.  On  what  ground  is  a  parochial  corporation  to  be 
excluded,  when  a  judgment  creditor,  from  the  right  to  purchase  the 
debtor's  property,  accorded  by  law  to  the  seiaing  creditor?  The 
theory  of  the  defendant  and  warrantor  seems  to  be  that  the  purchase 
of  property  by  the  police  jury  at  the  sheriff's  sale  made  under  exe- 
cution against  its  debtor  is  forbidden  by  law  and  public  policy. 

The  competency  of  the  police  jury,  created  for  purposes  of 
parochial  government,  to  acquire  property  without  any  restrictions 
may  well  be  doubted.  That  general  question  is  not  involved  in  this 
case.  The  purpose  of  the  purchase  in  this  case  was  to  restore  to 
the  parish  the  funds  derived  from  its  taxes,  not  accounted  for  by  the 
tax  collector.  Such  purchases  affirm  no  capacity  of  the  jury  to 
purchase  property  generally,  and  hence  contravene  co  public  policy. 
They  suppose  only,  that  the  parish  may  realize  funds  divcted  from 
its  coffers  by  the  delinquent  tax  collector,  and  for  that  purpose  may, 
if  necessary,  purchase  his  property  at  the  sheriff's  sale  under  the 
execution  of  the  parish.  This  theory,  that  assails  the  capacity  of  the 
parish  to  purchase  at  the  execution  sale,  would,  it  is  presumed, 
equally  deny  that  the  property  if  tendered  by  the  debtor  in  satisfac- 
tion of  his  debt,  could  be  received  by  the  parish. 

The  view  we  have  expressed  of  the  right  of  the  parish  to  pur- 
chase under  its  execution,  sufficiently  obvious,  it  would  seem,  finds 
confirmation  in  our  statutes  authorizing  bonds  of  tax  collectors  and 
suits  by  police  juries  on  these  bonds.  It  is  difficult  to  appreciate  why 
the  jury,  authorized  to  sue,  recover  judgment  and  issue  execution' 
should  not  have  the  right  to  buy  at  the  sheriff's  sale  when  necessary 
to  make  that  execution  effective.  State  Constitution,  Art.  118;  R. 
8.,  Sees.  3821,  851,  354;  2  H.  D.,  p.  1557,  No.  1,  et  seq.  It  is  urged 
in  defendant's  brief  that  the  Supreme  Court  of  Minnesota,  under  a 
statute  authorizing  a  county  to  purchase  lands  for  public  uses,  held 
that  the  county  can  not  buy  property  at  an  execution  sale  to  satisfy 
a  judgment  on  an  official  bond.  The  statute  is  restrictive  of  any  ca- 
pacity to  purchase  except  for  public  uses.     The  limitation  of  such 
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legislation  doubtless,  exerted  its  Inflaence  in  the  Minnesota  decision. 
We  have  no  such  statute,  and  the  power  of  the  parish  to  buy  in  this- 
case,  we  think,  is  implied  by  the  laws  defining  the  functions  and 
powers  of  police  juries. 

The  defendant  and  warrantor  rely  on  the  defendant's  tax  title — 
{.  e.,  the  adjudication  of  the  property  to  the  State  for  the  taxes  of 
1888,  the  listing  of  the  lands  to  the  Levee  Board  and  the  conveyance^ 
of  the  board  to  defendant. 

The  parish  was  owner  when  that  tax  adjudication  was  made.  It  is- 
in  proof  no  notice  was  given  to  the  parish  of  that  adjudication  as 
required  by  the  Constitution,  and  notice  under  our  jurisprudence  is 
essential  to  divest  the  title  of  the  owner.  Constitution,  Art.  210; 
Bank  vs.  Lannes,  80  An.  871;  Smith  vs.  City,  48  An.  726;  Breaux 
vs.  Negrotto,  /bid.,  p.  427.  There  is  an  allusion  in  the  brief  for 
defendant  and  warrantor  to  the  prescription  of  three  years.  This^ 
prescription  is  of  no  avail  in  a  case  like  this,  and  besides  the  tax  ad-, 
judication  was  in  1889,  and  this  suit  was  filed  in  1891.  In  the  brief 
of  defendant  it  is  said,  this  suit,  petitory  in  its  character,  should  not- 
have  been  brought  against  defendant.  The  suit  to  try  title  is  prop*- 
erly  directed  against  defendant  asserting  title.  Again,  it  is  urged  by 
defendant  that  in  this  action  plaintifP  must  show  title  better  than  any 
that  can  be  opposed  to  him.  We  think  plaintifP  has  met  this  re- 
quirement. We  have  thus  disposed  of  the  defences  urged  in  this- 
court,  and  as  to  other  points  in  the  answer  nothing  need  be  said. 

The  defendant  asks  for  the  affirmance  of  the  judgment  in  his 
favor  against  the  warrantor  for  the  price  paid  by  defendant.  The 
warrantor  insists  only  that  he  should  not  pay  counsel  fees.  As  to  the 
restitution  of  the  price  there  is  no  question  (Civil  Code,  Art.  2506) ,. 
and  that  is  all  the  judgment  against  the  warrantor  awards. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment- 
of  the  lower  court  be  affirmed,  with  costs  against  the  appellants. 


No.  11,478. 

Edwards  &   Kurz   vs.    Plaquemine    Ice   ajsj>,  Cold    Storage 

Company. 

The  purchaser  sued  for  the  price  Is  entitled,  notwithstanding  tiie  prescription  of 
the  action  ^tianlt  minores,  to  claim  a  redaction  of  the  pnlce  for  defects  in  the- 
thing  sold.    Civil  Code,  Arts.  2541,  2(44;  1  N.  8.  468^.2  Aa.  646.. 
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When  a  machine  stipulated  to  be  famished  is  delivered  to  the  party  bonnd  to  re- 
ceive and  pay  for  it,  who,  after  a  fair  opportunity  for  examination  and  trial  of 
the  machine,  promises  payment  of  the  price  with  conditions  afterward 
waived  by  bim,  in  the  snit  brought  to  compel  that  payment,  the  burden  of  proof 
will  be  on  the  defendant  to  prove  the  defects  In  the  machine  alleged  to  exist. 


\  PPEAL  from  the  Fourteenth  District  Ooort,  Parish  of  Iberrilie. 
Talbot,  J. 


A 


J.  Armstrong  and  D.  H,  Cross  for  Edwards  &Kiirz,  Assignees ;  Frank 
McOloin  Attorney  for  Moore  &  Knight,  Appellees  : 

The  evidence  shows  full  compliance  with  the  contract. 

I>efendant  can  not  claim  more  than  specified  in  resolution  of  May  21, 1891,  which 

was  carried  out. 
Defendant  having  operated  plant  for  eighteen  months,  burden  of  proof  is  upon  it  to 

show  defective  character  of  machinery  and  fair  usage  in  its  hands.    40  An.  112 

Whitney  Iron  Works  vs.  Beuss. 
I>efendant  having  accepted  partial  delivery  can  not  subsequently  complain  that 

the  goods  were  not  m  conformity  with  contract.    88  An.  778,  Enders  vs.  Gin- 

gres. 
A  party  accepting  work  done  and  expressing  satisfaction  is  estopped  from  claim- 
ing damages  for  violation  of  contract.    36  An.  hvo,  DeLambre  vs.  Williams;  88 

An.  &73,  Shakespeare  vs.  Ware. 
Residents  of  the  parish  of  Orleans  can  not  be  cited  in  reconvention  in  the  parish  of 

Iberville  in  a  suit  brought  by  their  assignees  in  the  court  of  the  latter  parish. 

C.  P.  162;  24  An.  613;  23  An. 256;  21  An.  268;  21  An.  S60. 
The  demand  in  redhibition,  or  for  reduction  or  restoration  of  price,  is  prescribed 

by  one  year.    C.  C.  2684, 2644. 
A  demand  in  reconvention  is  not  an  exception  within  the  meaning  of  the  maxim 

*'  Qua  temparalia  turd,**  etc.    2  An.  646;  3  An.  141 ;  12  An.  297;  13  Ao.  249. 


Keman   A  Laycock  and  Alex,  Hebert  Attorneys  for  Defendants, 
Appellants: 

A  suspensive  condition  in  a  contract  suspends  the  right  of  action  until  the  event 

happens,  or  the  thing  to  be  performed  takes  place.    C.  C.  2023, 2088;  16  An.  647. 
Where  there  is  fraud  oh  the  part  of  the  vendor,  or  obligor,  the  action  ^an/< minora 

or  the  redhibitory  action  is  not  prescribed  by  one  year.    C.  C,  Art.  2612 ;   16  An. 

297;  C.C.  2644;  14  An.  401. 
A  vendee  may  avail  himself  of  a  deficiency  in  the  quantity  of  the  thing  sold, 

though  the  action  quanH  min4>ris  be  prescribed.    He  may  use  as  a  shield  what 

he  no  longer  can  employ  as  a  weapon.    3  N.  S.  686 ;  4  N.  S.  600;  2  La.  886 ;  4  B.  166 ; 

9  B.  101 ;  1  An. 404;   6  An.  29;   12  An.  297;   17  An.  269;    18  An.  118;   20  An.  407;   14  An. 

184. 
In  an  exception  of  no  cause  of  action  the  averment  of  the  reconventional  demand 

was  taken  as  true.    14  La.  421 ;  12  An.  190;  18  An.  188, 177,  206;  14  An.  187. 


862  SUPREME  COURT  OP  LOUISIANA. 


lOdwards  A  Kurz  ys.  Cold  Storage  Company. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiffs,  as  assignees  of  John  S.  Moore  and  0. 
W.  Knight,  brought  suit  in  the  lower  court  to  recover  the  balance 
claimed  to  be  due  by  the  defendant  company  on  a  contract  of  Moore 
&  Knight  to  deliver  and  erect  an  ice  manufacturing  machine  with  all 
fittings  and  appurtenances.  The  defendant  excepted  that  by  the 
terms  of  the  contract  no  suit  could  be  brought  until  the  manufacture 
of  ice  had  commenced,  and  it  was  proven  that  the  machine  could 
manufacture  ten  tons  of  ice  daily,  the  exception  insisting  the  ma- 
chine had  never  demonstrated  this  capacity.  The  defendant  an- 
swered, denying  that  the  assignors  of  plaintiffs  had  fulfilled 
their  contract,  averring  that  the  machine  furnished  was  defective, 
not  adapted  to  the  purpose,  nor  according  to  the  contract,  that  by 
reason  of  these  defects  defendants  were  entitled  to  four  thousand 
seven  hundred  and  ten  dollars,  for  which  defendants  claimed  judg- 
ment in  reconvention  against  the  assignors  residents  of  New  Orleans. 
The  assignors  pleaded  their  domicile  to  the  reconventional  demand 
against  them  in  the  14th  Judicial  District  Court  of  Iberville.  The 
exception  was  sustained,  and  from  that  judgment  there  is  no  appeal. 
This  eliminates  the  reconventional  demand  from  consideration.  The 
judgment  of  the  lower  court  was  in  favor  of  plaintiffs  and  defend- 
ants appeal. 

The  defendants'  contention  is  well  founded,  that  the  plaintiffs,  as 
assignees  of  Moore  &  Knight,  are  subject  to  all  defences  against  the 
assignors.  Nor  are  the  defences  of  defendants  precluded  by  the 
prescription  pleaded  by  plaintiffs  of  one  year  applicable  to  the  ac- 
tion quanti  minareSj  for  the  purchaser  sued  for  ths  price  may  always 
claim  a  reduction  for  defects  in  the  thing  sold.  Civil  Code,  Arts. 
2541,  2544;  Thompson  vs.  Melbourne,  1  N.  S.  468;  Girod  vs.  Credi- 
tors, 2  An.  546. 

The  appeal  submits  the  issue  of  fact :  whether  the  ice  machine  was 
delivered  and  erected  by  Moore  &  Knight  in  accordance  with  their 
contract.  The  answer  and  the  testimony  of  defendants  undertakes 
to  maintain  that  the  ice  machine  in  all  its  parts  was  defective  and  un- 
fitted for  the  purpose  of  the  contract.  The  boiler,  it  is  contended, 
was  not  of  the  capacity — i,  e.,  50  horse- power  stipulated,  and 
it  is  charged  that  the  generator,  absorber,  ammonia  weU,  condenser, 
exchanger,  valves  and  other  appurtenances  were  each  and  all  de- 
fective.   The  witnesses  for  the  defence  are  the  engineer  of  the  de- 
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fendant,  and  an  expert  who  never  saw  the  machine  in  operation  and 
testifies  some  months  after  its  erection.  These  witnesses  insist  that 
there  is  bat  one  test  to  determine  the  capacity  of  a  boiler,  and  that 
test  is  against  this  boiler.  On  this  point  the  testimony  is  at  vari- 
ance with  that  of  fonr  witnesses  of  plaintiff,  three  of  whom  are 
connected  with  fonndries  in  this  city.  The  conclusion  from  their 
testimony  Is,  that  the  measurements  of  the  different  parts  of  a 
boiler  are  generally  accepted  as  indicating  the  capacity  of  the 
boiler.  There  is  also  produced  the  catalogues,  as  they  are 
called,  of  five  leading  manufacturers  or  dealers  in  boilers.  It 
appears  that  the  dimensions  of  boilers  given  in  these  catalogues 
as  those  of  60  horse- power  conform  to  that  furnished  under  the 
contract.  Again,  it  appears  the  boiler  was  bought  from  the 
Nagle  Company  for  $1172,  1  per  cent.  off.  The  expert  of  de- 
fendants testifies  the  boiler  was  diminished  in  value  to  the  extent  of 
$1000.  This  would  make  the  boiler  worthless.  If  this  expert  testimony 
is  accepted,  then  the  Nagle  Company  received  and  Moore  &  Knight 
paid  over  $1100  for  a  comparatively  worthless  bdiler.  It  seems  to  us 
that  defendants'  testimony  on  this  branch  of  the  case  proves  too  much, 
and  that  of  defendants  must  prevail.  As  to  the  generator,  absorber, 
valves  and  other  appurtenances,  in  all  of  which  defendants'  testimony 
points  out  serious  defects,  there  is  opposed  to  defendants'  witnesses 
the'  testimony  of  those  who  constructed  for  the  contractor  these 
portions  of  the  machine.  The  plaintiff's  witnesses  testify  that  these 
parts  of  the  machine  were  of  the  best  material  and  workmanship. 
This  testimony,  based  on  personal  knowledge  and  from  disinterested 
persons,  is  entitled  to  great  weight  and  outweighs,  in  our  opinion, 
that  of  defendants'  engineer  and  of  the  expert,  who  mingles  with  his 
testimony  statements  which  appear  to  be  based  on  information  given 
to  him.  We  think  on  this  branch  of  the  case  the  defence  fails.  As 
to  the  actual  workings  of  the  machine,  the  engineer  testifies  it  failed 
to  turn  out  the  required  quantity  of  ice.  On  the  other  hand,  the 
testimony  of  one  of  the  contractors  who  operated  the  machine  for 
about  sixty  days  after  it  was  erected,  is  that  its  capacity  to  manu- 
facture the  quantity  stipulated  was  fully  demonstrated.  He  testifies 
there  were  some  defects  developed  incident  to  new  machinery  and 
of  no  importance.  Besides  the  engineer,  defendants  called  an  as- 
sistant connected  with  the  working  of  the  machine.  He  points  out 
but  one  defect,  and  that  of  a  trifling  character.     In  this  condition  of 
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the  record  it  can  not  be  said  that  defendants  have  supported  their 
case  as  to  the  actaal  working  of  the  machinery.  Bat  it  was  arranged 
between  defendants  and  the  contractors  there  should  be  a  test  of  the 
machine,  and  to  this  effect  there  was  a  resolution  of  the  company,  if 
not  written  by  one  of  the  contractors,  was  at  least  fully  assented  to 
by  him  and  must  be  accepted  as  manifesting  his  entire  confidence  in 
the  result  of  the  test.  There  was  some  delay  after  this  resolution 
was  passed,  but  the  defendant  was  not  pressing  for  the  test,  and 
finally  the  contractors  sent  up  a  person  to  make  it.  On  his  appli- 
cation the  company  answered  the  machine  was  not  working,  and  on 
this  account  the  test  proffered  to  the  company  was  declined ;  nor 
does  it  appear  the  test  was  ever  afterward  sought  or  denied  by  de- 
fendant. Thus  matters  remained  until  the  works  were  destroyed  by 
fire.  Payment  being  refused,  this  suit  was  brought  for  the  balance 
due  on  the  contract. 

The  rule  so  often  applied  in  this  class  of  cases,  that  acceptance  of 
the  work  of  the  contractor  binds  the  owner,  or  at  least  creates  a 
presumption  in  favor  of  the  contractor,  is  reasonable.  This  machine 
was  erected  and  put  in  operation  early  in  April,  1891.  On  May  21, 
1891,  the  company  adopted  the  resolution  to  the  effect  that  if  certain 
enumerated  articles  were  furnished  by  the  contractors  and  the  test 
made  of  the  machine  that  the  company  would  pay.  This  was  cer- 
tainly a  qualified  acceptance  of  the  machine.  The  articles  rhen  re- 
quired to  supply  alleged  defects,  it  is  proved,  were  of  value  little 
over  $100.  It  is  utterly  impossible,  in  our  opinion,  to  reconcile  this 
qualified  acceptance  with  the  existence  of  the  serious  defects  to 
which  the  defendants'  engineer  and  expert  undertake,  months  after, 
to  testify.  If  any  such  defects  existed,  as  that  testimony  undertakes 
to  support — i.  e.,  a  worthless  boiler  and  appurtenances,  grossly  de- 
fective in  workmanship  and  material,  the  machine  would,  in  our 
opinion,  have  been  rejected  and  payments  utterly  refused.  Instead 
payments  on  account  were  made,  and  the  work  accepted  with  the 
qualifications  only  specified  in  the  resolutions  of  the  company.  The 
significance  of  this  action  against  the  company  is  made  more  irn-t 
pressive.  The  contractors  seat  up  a  portion  of  the  articles  specified 
in  the  resolution.  These  articles  were  never  removed  from  the 
warehouse,  and  the  company  avowed  it  would  not  have  received  the 
residue  of  the  articles  called  for  by  their  resolution.  As  to  the  test 
proffered  by  the  contractors,  that  was  in  effect  refused.     Weight  is 
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due  to  the  judgment  of  the  lower  court  in  a  case  like  this.  It  was  in 
favor  of  plaintiff,  and  we  think  the  record  shows  no  basis  to  reverse 
it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  at  the  costs  of  appellant. 


No.  11,446. 
Thb  State  ex  bbl.  D'Amico  &  Sidotti  vs.  The  Judge  op  the      ^  ^| 
PmsT  City  Court.  ^  ^^' 

A  nutndamug  to  compel  the  Inferior  court  to  hear  witnesses  to  confirm  a  default 

will  not  issue  when,  since  the  application  of  plaintiff  to  confirm  the  default, 

the  defendant  in  the  lower  court  has  filed  his  answer. 
In  proceedings  before  the  City  Courts  no  default  preliminary  to  Judgment  against 

defendant  is  required.    Code  of  Practice,  Arts.  582,  588. 
Nor  can  these  courts  by  their  rules  require  sach  default. 
The  writs  under  Art.  90  of  the  Constitution  will  not  issue  when  it  is  apparent  they 

can  serve  no  purpose. 

A  PPLICATION  for  Mandamus. 


Branch  K.  Miller  Attorney  for  Relator : 

Preliminary  defaults  need  not  be  taken  before  Justice  of  the  peace  courts,  as  is 

done  before  district  courts. 
Defaults  and  delays  in  the  city  courts  are  provided  for  by  Arts.  1084  and  1066,  C.  P., 

and  do  not  include  preliminary  defaults  required  before  the  district  courts. 

Sec.  7,  Act  46  of  1880  43  An.  et  aeq.  177 ;  39  An.  990  e<  aeq. ;  S7  An.  844. 


William  C,  Dufour  for  the  Besponde  t. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  application  for  a  writ  of  mandamus  to 
direct  the  judge  of  the  First  City  Goort  to  hear  witnesses  to  prove 
plaintiff's  demand  in  the  suit  of  D'Amico  et  aU  vs.  Oannza.  The 
complaint  of  relator  here,  the  plaintiff  in  the  lower  court,  is,  that 
the  judge  refused  to  hear  the  witnesses,  on  the  ground  that 
no  default  had  then  been  taken.  The  answer  of  the  respondent 
judge  is,  that  the  rules  of  the  court  required  a  default  to  be  taken  be- 
fore the  proof  could  be  administered,  and  under  the  rules  three  days 
after  default  before  confirmation  of  the  judgment;  and  he  further 
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shows  that  defendant  in  the  snit  has,  since  the  application  of  plantiff 
to  prove  his  demand,  fiied  his  answer,  and  it  is  now  too  late  to  hear 
witnesses  and  render  judgment  as  of  date  January  9,  the  date  of 
plaintiff 's  application. 

There  is  no  power  in  this  court  to  order  the  withdrawal  of  the 
answer  of  defendant  filed  in  the  lower  court.  The  relator  here,  will 
necessarily  have  to  fix  the  case  for  trial  and  prove  the  demand.  It 
would,  therefore,  accomplish  no  purpose  were  we  to  hold  that  the 
respondent  judge  should  have  heard  the  plaintiff's  witnesses  when 
he  offered  them. 

The  writ  is  therefore  refused  at  relator's  cost. 

On  Application  fob  Rehearing. 

On  the  application  for  a  rehearing  it  is  urged  that  in  proceedings 
before  the  city  courts  the  law  provides  for  no  defaults  prelimi- 
nary to  final  judgments,  and  hence  it  is  insisted  that  our  decision 
should  have  required  the  lower  courc  to  receive  and  act  on  the  tes- 
timony tendered  by  the  relator  in  proof  of  his  demand,  and  declined 
to  be  received  because  there  was  no  default. 

It  seems  that  the  city  courts  have  adopted  a  rule  requiring  de- 
faults before  judgments.  But  these  ruleslmust  conform  to  the  ex- 
press law  governing  the  proceedings  before  these  courts.  The  law  re  - 
quires  the  defendant  in  suits  before  the  city  courts  to  answer  the  de- 
mand the  day  after  service  of  citation.  If Jhe  fail  to  answer,  there  is 
no  provision  for  any  default,  and  in  ourjopinion  the  rules  in  these 
courts  can  not  exact  such  default  to  be  taken.  It  is  the  duty  of  the 
court,  if  defendant  fail  to  appear,  to  receive  the  proof  of  plaintiff's 
demand  and  decide  the  case.  We  could  in  any  proper  case,  compel 
by  mandamus  the  performance  of  jthis  duty.  But  the  defendant  may 
answer  at  any  time,  if  judgment  has  not  been  rendered  against  him. 
In  this  case,  the  answer  of  the  respondent  judge  brings  to  our  notice 
that  since  he  declined  to  receive  plaintiff's  testimony,  the  defendant 
has  answered.  This  in  our  opinion  requires  that  the  case  be  fixed 
for  trial,  and  the  hearing  on  the]day  of  trial  of  the  witnesses  for  both 
parties.  The  mandamus,  therefore,  can  not  issue  to  compel  the  court 
to  hear  and  act  upon  plaintiff's  testimony  in  support  of  his  demand, 
when,  by  filing  his  answer  after  the  hearing  of  this  testimony  was  re- 
fused, the  defendant  has  acquired  the  right  to  have  the  case  fixed  and 
his  witnesses  heard.     While  the  court  recognizes  that  plaintiff's  wit- 
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nesses  should  have  been  heard  when  tendered  and  judgment  then  pro- 
nounced, still  in  the  present  posture  of  the  case — i.  e.,  the  defendant 
having  since  answered,  we  can  not  issue  the  mandamiLS  that  would 
have  been  granted  but  for  that  answer,  of  which  we  are  informed  in 
the  reply  of  the  respondent  judge. 


No.  11,460. 
Emma  S.  Major  vs.  Her  Creditors. 

In  legal  contemplation  there  is  no  debt  of  the  tutor  to  the  minor  until  the  end  of 
the  tutorship  and  settlement  of  the  tutor's  account.  Hence,  at  a  meeting  of 
creditors  of  the  tutor  to  elect  a  syndic,  his  vote  can  not  be  received  based  on 
the  supposed  debt  to  the  minor,  the  tutorsnip  still  subsisting  and  there  having 
been  no  settlement  of  accounts,  and  the  Iav,-  exacting  that  the  debt  on  which 
the  creditor  votes  at  such  meeting  be  fixed  and  certain.  Revised  Statutes,  Sec. 
1796;  C.  C.  Art.  3086;  6  La.  462;  88  An.  15;  6  An.  224. 

Nor,  in  another  view,  can  the  tutor  vote  at  such  meeting  on  a  supposed  debt  due 
by  himself  individually  to  himself  as  tutor.  He  can  not,  as  tutor,  act  against 
or  sue  himself  individually.  It  the  interests  of  the  minor  are  at  all  concerned 
at  the  meeting  of  the  creditors  of  tbe  tutor,  it  is  for  the  under-tutors  to  act  for 
the  minors.    C.  C,  Art.  276 ;  12  An.  361 ;  29  An.  531. 

It  l8  contrary  to  the  spirit  of  our  law  for  tlie  protection  of  minors,  that  the  tutor 
seeking  a  discharge  from  his  debts  should  subject  the  minors  to  the  operation 
of  the  insolvent  laws,  so  as  to  affect  their  rights  against  him,  least  of  all  to  can- 
cel their  mortgage  against  him,  under  the  section  of  our  insolvent  laws  direct- 
ing the  erasure  of  mortgages.  Hence,  the  tutor  can  not.  in  our  view,  bring 
the  minors  before  the  meeting  of  the  creditors  by  assuming  to  vote  for  them. 
C.  C.  Art.  3314;  38  An.  49;  29  An.  531;  31  An.  217;  12  An.  361. 

APPEAL  from  the  Fourteenth  District  Court,    Parish   of  Pointe 
Coupee.     Talbot,  J, 

O.  O.  db  A,  Provosty  Attorneys  for  Opponents  and  Appellants: 

1.  The  under-tutor,  and  not  the  tutor,  has  the  mandate  from  the  law  to  represent 
the  minors  at  the  meeting  of  creditors  held  to  elect  a  syndic  for  the  insol- 
vency of  the  tutor. 

2.  The  effect  of  making  minors  parties  to  the  proceedings  of  the  insolvency  of 
their  tutor  would  be  to  enforce  their  claims  ai?ainst  their  tutor  pending  the 
tutorship  and  to  authorize  the  erasure  of  their  mortgage  on  the  property  of 
the  tutor  sold  In  the  course  of  the  insolvency  proceedings;  and  as  this  effect 
can  not  be  sanctioned,  the  conclusion  must  be  adopted  that  minors  can  not  be 
made  parties  to  the  proceedings  of  the  Insolvency  of  their  tutor,  except  under 
special  circumstances  and  by  means  of  special  proceedings.  GIbbs  vs.  Lum  ft 
Co.,  29  An.  531;  Schneider  vs.  Burns,  45  An.  875;  Life  Association  vs.  HalU 
33  An.  49. 
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8.  The  claims  of  a  minor  against  his  tutor  can  not,  pending  the  tutorship,  be 
made  the  basis  of  a  vote  at  the  meeting  of  creditors  held  to  elect  a  syndic  for 
the  insolvency  of  the  tutor;  but,  if  they  can,  they  must  first  be  liquidated  by  a 
Judgment,  and  be  so  liquidated  with  special  reference  to  the  Insolvency.  A 
pro  format  irregular  liquidation  of  six  montlis  back,  had  in  another  connection, 
will  not  suffice.  38  An.  17, 510 ;  12  M.  167 ;  6  La.  462 ;  7  An.  624 ;  29  An.  626 ;  M  An.  30, 
418, 984 ;  82  An.  467 ;  2  Bob.  416 ;  38  An.  696 ;  31  An.  217. 


Ir.  B.  Claiborne  and  AT.  Tacon  Hewea  Attorneys  for  Appellee : 

A  surrender  by  an  insolvent  and  the  acceptance  of  the  cession  by  the  court  vests 
the  title  to  the  property  surrendered  in  the  creditors.    28  An.  337. 

A  cession  accepted  by  the  creditors  transfers  the  property  to  them  as  completely 
as  any  other  mode  of  alienation.    2  La.  364. 

Minors  being  creditors  of  an  insolvent  must  be  represented  at  the  meeting  of 
creditors  of  said  insolvent,  and  the  natural  tutrix  is  the  only  person  who  can 
represent  the  minors,  unless  she  be  divested  by  an  order  of  court  and  some 
other  person  be  specially  authorized  by  the  court  to  act  for  said  minors  in- 
stead of  said  natural  tutrix. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  This  is  an  appeal  by  creditors  of  the  insolvent  and  by 
the  party  claiming  to  have  been  elected  syndic,  from  the  judgment 
of  the  lower  court,  maintaining  the  appointment  of  syndic  made  by 
the  court,  on  the  g^^und  there  had  been  no  election. 

At  the  meeting  of  the  creditors  John  R.  Picton,  one  of  the  ap- 
pellants, and  Joseph  D.  Major,  were  candidates  for  syndic.  Among 
the  votes  cast  and  counted  by  the  notary  for  Major  was  that  of  the 
insolvent,  voting  on  an  asserted  debt  claimed  to  be  owing  by 
herself  as  tutrix  of  her  minor  children  to  herself  as  tutrix. 
The  vote  counted  produced  the  result  stated  by  the  notary;  a 
majority  in  amount  voting  for  Major  and  a  majority  in  number 
for  Picton.  The  meeting  of  creditors  was  closed  on  the  9th  of 
December,  the  prooes  verbal  of  their  deliberations  filed  in  court  on 
the  10th,  and  on  that  day  the  court  appointed  a  syndic  on  the  basis 
of  no  election  stated  by  the  notary.  Within  the  ten  days  from  the 
flUng  in  court  of  this  proces  verbal,  Picton  opposed  the  appointment 
of  syndic  by  the  court  and  certain  votes  counted  for  Major,  and  in- 
sisted that  these  votes  excluded,  he,  Picton,  had  been  elected 
syndic.  This  opposition  was  dismissed,  the  appointment  of  the 
syndic  by  the  court  maintained,  and  from  that  judgment  the  appeal 
is  by  Picton  and  the  creditors  who  voted  for  him. 
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The  discQBsion  in  this  conrt  presents  but  two  propositions  for  de- 
cision: Had  the  lower  conrt  the  right  to  appoint  the  syndic  before 
the  expiration  of  the  ten  days  allowed  for  opposition.  2.  Should  not 
the  vote  of  the  tutrix  for  herself  have  been  excluded  and  Pictou 
decreed  elected.  The  argument  in'  this  court  concedes  that  if  the 
vote  of  the  tutrix  is  excluded,  that  Picton  was  elected.  We  take  the 
case  on  the  basis  of  that  concession. 

Within  the  ten  days  allowed  for  oppositions  to  the  proceedings 
before  the  notary,  no  appointment  of  syndic  should  be  made  by  the 
court,  for  such  appointment  could  not  stand  if  the  votes  on  which  it 
depended  were  subsequently  set  aside  on  the  creditors'  opposition. 
Revised  Statutes,  Sec.  1802.  If  rightfully  made— i.  e.,  on  votes  en- 
titled to  be  cast,  it  would  not  be  set  aside  on  appeal.  This  appeal, 
however,  brings  before  the  court  the  question  of  the  legality  of  the 
vote  cast  by  the  tutrix.  The  decision  of  that  question  controls  the 
case. 

It  is  exacted  by  the  law  that  the  debt  of  the  creditor  on  which  he 
votes  for  syndic  or  matters  and  questions  submitted  to  the  creditors' 
meeting,  must  be  liquidated.  The  amount  of  the  debt  represented 
by  the  votes  cast,  is  one  of  the  elements  that  determines  the  elec- 
tion of  the  syndic.  To  the  end  of  ascertaining  that  amount  of 
debt  each  creditor  is  required  to  '<  certify  on  oath."  The  obliga- 
tion that  may  become  a  debt — t.  e.,  dependent  on  future  con- 
ditions, is  not  a  debt  on  which  the  creditor  can  vote.  Oonsist- 
ently  with  the  theory  of  the  law  requiring  certainty  as  to  the  debt, 
it  is  settled  that  the  wife  in  community  shall  not  be  allowed 
to  vote  unless  her  rights  have  been  fixed  by  a  partition  or  judg- 
ment for  a  separation  of  goods.  So  the  vote  based  on  notes  of  the 
insolvent  given  to  his  children  to  represent  their  interest  in  an  unset- 
tled community  between  their  deceased  mother  and  their  father,  the 
insolvent,  were  rejected  because  the  supposed  debts  were  not  deemed 
liquidated.  Revised  Statutes,  Sees.  1796,  1799;  Terry  &  Sons  vs. 
Creditors,  88  An.  17;  Lesseps  vs.  Creditors,  7  An.  624.  In  view 
of  our  law  and  jurisprudence  on  this  subject,  it  can  not  be  main- 
tained, in  our  opinion,  that  pending  the  tutorship,  especially  when 
there  has  been  no  liquidation  of  the  accounts  of  the  tutor,  that  there 
is  any  fixed  debt  by  the  tutor  to  the  minors.  The  special  mortgage 
in  this  case  given  in  April,  1892,  or,  indeed,  at  any  time,  would  not 
liquidate  the  debt  of  the  tutrix.  The  mortgage  is  to  secure  the 
.24 
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ultimate  rights  of  the  minor  as  they  may  exist  at  the  end  of 
the  tutorship.  How  then  can  it  be  held  to  fix  debt  of  the  tutrix 
at  the  incipieney  or  any  stage  of  the  tutorship?  Until  the  tutorship 
ends,  no  suit  can  be  brought  to  enforce  the  minor's  right.  The  law 
considers  that  until  that  end  of  the  tutorship,  there  is  no  debt  due  by 
the  tutor.  The  only  debt  of  the  tutor  incident  to  the  relations  he 
holds  to  his  ward,  is  that  which  may  exist  when  he  ceases  to 
be  tutor.  We,  therefore,  hold  there  was  no  debt  in  any  legal  accep- 
tation on  which  the  tutrix  could  predicate  the  vote  cast  by  her  for 
syndic.  Gibbs  vs.  Lum  &  Co.,  29  An.  531;  Linn  vs.  Dee,  31  An.  217; 
Stewart  vs.  Bragg,  12  An.  361;  Lesseps  vs.  Creditors,  7  An.  624; 
Succession  Edwards  &  Wilson,  32  An.  459. 

The  view  already  expressed  that  the  tutrix  has  no  debt  on  which 
she  can  vote  is  enough  to  dispose  of  this  case.  There  is,  however, 
another  aspect  of  the  case.  If  the  tutrix  can  appear  in  these  in- 
solvent proceedings  it  must  be  on  the  theory  that  she  is  to  be 
deemed  a  creditor  in  her  capacity  of  tutrix,  of  herself  as  the  in- 
solvent. She  certainly  is  not  competent  to  sue  herself.  If  any 
proceeding  in  this  matter  could  be  deemed  requisite  to  protect  the 
interest  of  the  minors,  surely  the  tutrix  could  not  act  for  them. 
Stewart  vs.  Bragg,  12  An.  361;  Gibbs  vs.  Lum  &  Co.,  29  An.  531. 
Again,  creditors  who  appear  in  insolvent  proceedings  are  subjected 
to'  the  control  vested  by  the  law  in  the  syndic.  He  is  to  sell  the 
property,  raise  mortgages  and  pay  the  debts  of  the  creditors,  with 
the  proceeds  realized.  The  tutrix  has  no  power  to  enforce  the  debt 
supposed  to  be  due  by  her  as  tutrix,  nor  can  she  by  any  act  displace 
the  minors'  mortgage,  under  our  law  to  endure  till  the  end  of  her 
tutorship.  The  nature  of  her  relation  to  the  minors  precludes  her, 
in  our  opinion,  from  appearing  at  the  meeting  of  creditors.  The 
minors  are  supposed  to  be  fully  protected  by  the  special  mortgage 
given  by  her.  See  Life  Insurance  Association  vs.  Hall,  83  An.  49. 
She  can  at  the  meeting  of  her  creditors,  convened  under  the  in- 
solvent laws,  on  her  application  perform  no  function  or  exercise  no 
right  with  respect  to  the  debt  she  may  ultimately  owe  her  wards, 
least  of  all,  disturb  the  mortgage  to  secure  their  rights  vesting  in  her 
property.     In  our  view  her  vote  as  tutrix  at  that  meeting  was  illegal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  reversed ;  that  the  appointment  of  John  Yoist  as 
syndic  of  the  creditors  of  Emma  S.  Major  be  avoided  and  annulled, 
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and  that  John  R.  Picton  be  and  he  is  hereby  decreed  to  be  duly 
elected  syndic  of  said  creditors,  with  the  right  of  exercising  the 
duties  of  said  office  on  giving  bond  as  reqaired  by  law,  and  that  ap- 
pellees pay  costs. 

No.  11,465. 

Nelson  Taylor  vs.  John  J.  Ellington. 

John  J.  Ellington  vs.  Nelson  Taylor. 

(Consolidated.) 

Witb  all  due  allowance  for  mitigating  circumstances,  damages  will  be  awarded  for 
injury  to  character  by  slander,  aggravated  by  repetition.  Civil  Code,  Arts. 
1928  (Par.  3),  2315;  Miller  vs.  Holstein,  16  La.  389;  Savoie  vs.  Scanlan,  43  An. 
967;  Feray  vs.  Foote,  12  An.  894. 

To  charge  an  innocent  man  with  burning  another's  property  Is  actionable 
The  law  implies  malice,  and  without  proof  of  special  injur>'  damages  will  be 
given  the  injured  party.  Miller  vs.  Holstein,  16  La.  .'J89;  Feray  vs.  Foote,  12 
An.    804;  Savoie  vs.  Scanlan,  43  An.  967. 


\  PPEAL  from  the  Tenth  District  Court,  Parish  of  Rapides. 
Coco,  J. 


A 


Hunter  <&  Hunter  and  R,  J.  Bowman  Attorneys  for  Taylor,  Plaintiff 

and  Appellee : 

No  principle  is  better  established  than  that  he  who  Is  to  blame  and  has  caused 
the  slanderous  words  is  not  entitled  to  the  favorable  consideration  of  the 
court. 


Ariail  &  White  Attorneys  for  Ellington,  Defendant  and  Appellant  : 

Every  act  whatever  of   man  that  causes  damage   to   another  obliges   him 
by  whose  fault  it  happened  to  repair  it.    Revised  Civil  Code,  Art.  2315. 
There    Is   no   such   thing   in   law    as  a   half-way  justification.    Williams  vs. 
McManus,  88  An.  161. 

The  charge  that  plaintiff,  "  the  damn  son  of  a  bitch  set  fire  to  my  stable, 
or  burned  my  stable,  to  keep  from  paying  rent,"  being  an  Imputation  of 
the  commission  of  a  crime,  is,  even  under  the  common  law,  actionable 
per  se.    Cooley  on  Torts,  pp.  196,  196. 

But  If  the  charge  is  not  actionable  per  se,  but  Is  false,  injurious,  and  made 
maliciously  or  malo  animo.  It  combines  all  the  elements  necessary  to  sup- 
port the  action  for  slander.  Spotorno  vs.  Fourichon,  40  An.;  Miller  vs.  Hol- 
stein, 16  La.  389;  Feray  vs.  Foote,  12  An.  894;  Williams  vs.  McManus,  38  An.  161. 
In  actions  of  this  character  it  Is  not  necessary  to  prove  malice;  it  may  be 
implied.  Canchoiz  vs.  Dupuy,  3  La.  133;  Tresca  vs.  Maddox,  11  An.  206. 
Malice  does  not  mean  a  spite  against  the  individual,  but  malus  animus;  a 
wanton  disposition,  grossly  negligent  of  the  rights  of  others.    Idem. 
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7.  Every  person  hae  a  right  to  enjoy  that  degree  of  respect,  good  will  and 
social  or  business  distinction  to  which  his  own  acts  and  his  social  and 
business  habits  entitle  him,  and  any  one  who  unlawfully  iitterferes  with 
this  right  by  circulating  slanderous  reports  renders  hinaself  liable  for  con- 
sequent damages     Williams  vs.  McManus,  38  An.  168,  164. 

8.  Injuries  done  to  one*s  feelings  by  slanderous  words  used  toward  him  by 
another  in  public,  such  as  *' thief  and  rascal/'  furnish  legitimate  ground  for 
an  action  in  damages,  and  the  amount  of  damages  will  be  measured  by  the 
aggravated  character  of  the  language  used.  Dufort  vs.  Abadie,  23  An.  2>0;  17 
An.  64;  19  An.  322. 

9.  Injuries  to  the  feelings,  and  to  one's  social  standing,  are  not  susceptible  of  a 
precise  admeasurement.  8till,  in  oases  of  this  kind  or  class,  such  injuries  are 
recognized  as  legitimate  ground  of  action.  Dnfort  vs.  Abadie,  23  An.  280;  19 
An.  322;  17  An.  64;  38  An.  164. 

10.  Where  a  person  publishes  a  slander  or  rumor,  he  can  not  escape  liability  by 
proving  that  a  report  was  in  circulation,  or  that  a  third  person  told  him  such 
report,  before  the  time  of  speaking  the  words  charged.  American  and 
English  Encyclopedia  of  Law,  Vol.  13,  pp.  402,  403;  Cade  vs.  Reddit,  15  An.  492; 
State  vs.  Benjamin,  15  An.  166. 

11.  When  one,  in  an  ebullition  of  passion,  makes  slanderous  charges,  and  again 
repeats  them  when  calm  and  cool,  his  being  in  a  violent  passion  at  the  particu- 
lar time  alleged  is  no  reason  for  abating  the  damages.  Sedgwick  on  Damages, 
Vol.  2,  pp.  507, 508. 

12.  If  a  plea  In  mitigation  is  advanced  without  foundation,  and  not  interposed  in 
good  faith,  it  is  a  high  aggravation  of  the  slander,  an  evidence  of  actual  malice, 
and  should  materially  enhance  the  damages.  Sedgwick  on  Damages,  Vol.  2,  p. 
508,  n. 

13.  In  an  action  for  slander,  evidence  of  the  repetition  of  the  slanderous  words 
after  the  commencement  of  the  suit  is  admissible  to  show  malice.  American 
ani  English  Encyclopedia  of  Law,  Vol.  13,  p.  428. 

14.  In  an  action  of  slander,  it  is  sufficient  to  prove  the  substance  of  the  words 
charged.    Freeland  vs.  Lanfear,  2  X.  S.  257. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff,  Nelson  Taylor,  sues  defendant,  John  J. 
Ellington,  for  damages  for  the  loss  of  the  stable  and  dwelling  of  Taylor, 
alleged  to  have  been  bnrned  by  the  gross  carelessness  or  imprudence 
of  Ellington.  The  plaintiff  in  the  second  entitled  suit,  John  J.  Elling- 
ton, sues  Taylor  for  damages  alleged  to  have  been  caused  by  his 
slander,  imputing  to  Ellington  the  burning  of  Dhe  property.  The 
cases  were  consolidated,  tried  together,  and  the  verdict  was  against 
each  plaintiff,  with  divided  costs.  Ellington  appeals  and  Taylor 
answers,  claiming  an  amendment  of  the  judgment,  so  as  to  give  him 
the  damages  he  claimed. 

The  briefs  place  the  cases  before  this  court  on  their  merits,  with- 
out reference  to  some  questions  that  arose  during  the  trial. 
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The  Boit  of  Taylor  will  be  first  considered.  Does  the  record  show 
his  property  was  burned  by  the  imprudence  of  Ellington?  The 
•dwelling  and  stable  occnpied  a  square  of  ground ;  the  dwelling  being 
separated  from  the  stable.  The  wing  of  the  stable  fronted  the 
«treet,  and  from  the  end  of  the  wing  the  stable  extended  back  to 
Fourth  street.  Toward  the  rear  was  the  mule  pen,  and  over  this 
pen,  more  than  ten  feet  from  the  ground,  was  the  hay  loft.  In  this 
loft  the  fire  originated  on  the  morning  of  che  8th  September,  1892, 
and  was  discovered  soon  after  Ellington  came  to  the  stable.  The 
basis  mainly,  on  which  he  is  charged  with  responsibility  for  the  fire 
seems  to  be  his  statement  that  in  the  early  morning  of  the  fire, 
while  it  was  yet  dark,  he  went  to  the  rear  of  the  stable  to  look  for  a 
horse,  taking  a  lamp  in  his  hand.  This  purpose,  it  is  manifest,  would 
not  have  carried  him  into  the  hay  loft,  or  brought  the  lamp  in 
proximity  to  the  hay.  The  incident  is  discarded  as  afTording  any 
basis  to  hold  Ellington. 

It  is  claimed  that  other  statements  by  him  on  the  occasion  of  the 
fire  place  the  responsibility  for  it  upon  him.  The  witnesRes  do  not 
profess  to  give  his  words,  but  their  impressions  of  his  statements. 
One  witness  testifies:  ^<  Ellington  said  he  lit  the  torch,  went  back, 
stayed  a  little  while,  and  on  returning  to  the  front  of  the  stable 
noticed  the  hay  on  fire."  This  would  be  a  frail  basis  to  conclude  that 
the  lamp  in  his  hand,  on  the  ground  floor,  ignited  the  hay  in  the  loft 
ten  feet  above  him.  Another  witness  gives  his  recollection  of  the 
'Mdea"  conveyed  by  Ellington:  that  he  carried  the  lamp  back  to 
where  the  horse  was ;  after  walking  in  the  bam  with  the  open  lamp  or 
torch,  looked  back  and  saw  the  hay  on  flre,  and  that  Ellington  said 
he  was  not  certain  that  the  flre  caught  from  the  lamp,  but  did  not 
see  any  other  chance  for  it.  The  witness  gives  his  idea  of  the  signifi- 
cance of  Ellington's  language,  and  is  quite  positive  of  the  accuracy 
of  his  impression.  Still,  it  must  be  accepted,  the  deductions  of  a 
witness  drawn  from  statements  of  another  made  months  previous 
may  be  erroneous.  When  these  deductions  are  in  conflict  with  other 
testimony,  their  force  is  further  diminished.  Another  witness  puts 
it  thus:  Ellington,  referring  to  a  torch  used  in  the  stable  described 
as  a  lamp  on  a  pole,  stated  he  reckoned  the  fire  caught  from  the  torch. 
This  witness,  alluding  at  the  beginning  to  the  lapse  of  time  since 
the  flre,  stated  his  memory  was  very  indistinct.  On  cross-exami- 
nation he  testified :    Did  not  remember  that  Ellington  used  the  word 
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''pole,"  but  the  witness  '' pictured  "  the  lamp  on  a  pole,  such  as 
used  by  brass  bands.  He  further  testified:  Ellington  said  he  did  not 
know  how  the  fire  happened  unless  from  the  torch ;  but  did  not 
say  the  fire  happened  from  the  lamp  ''going  into  it."  The  com- 
ment suggested  by  all  this  testimony  is,  that  Ellington  himself  had 
no  convictions  of  the  cause  of  the  fire.  To  accept  the  statement 
attributed  to  him,  as  admitting  he  fired  the  stable  would  be  to  invest 
what  he  said  with  a  meaning  never  intended  and  not  warranted  by 
the  fair  significance  of  language.  The  fire  attracted  a  crowd  natu- 
rally interested  and  curious  as  to  the  cause.  The  fire  was  in  progress. 
In  the  excitement  and  confusion  incident  to  the  occasion,  questions 
were  put  to  Ellington  and  answered  by  him  as  to  the  origin  of  the 
fire.  He  himself  was  agitated.  Under  such  circumstances  his  an- 
swers may  have  been  misconceived.  His  answers  indicate  an  ina- 
bility to  account  for  the  fire,  and  aside  from  the  lamp  incident, 
avowed  by  him,  he  had  no  more  knowledge  on  the  subject  than 
those  whose  questions  he  endeavored  to  answer.  His  answers  prac- 
tically, added  nothing  to  the  fact  that  he  had  gone  to  the  rear  of  the 
stable  with  the  lamp.  If  that  fact  connected  him  with  the  fire  over- 
head in  the  loft,  his  answers  neither  detracted  from  or  diminished 
the  force  of  the  circumstance.  Another  feature  in  the  testimony  as 
to  his  statement  is  impressive,  and  must  be  deemed  to  impair  the 
effect  of  the  testimony.  The  witnesses  speaks  of  a  "  torch."  The 
word  conveys  the  significance  of  a  fiaming  light  elevated  on  a  pole. 
It  is  this  fiaming  light  "pictured"  by  one  of  the  witnesses  that 
doubtless,  colored  his  impressions  of  Ellington's  statements.  It  was 
the  idea  of  a  man  walking  about  a  barn  with  a  "torch"  that  im- 
pressed another  witness.  The  supposed  torch,  it  seems,  was  an 
open  tin  lamp  carried  in  the  hand,  and  in  use  in  the  stable  by  Tay- 
lor, and  continued  to  be  used  by  Ellington  when  he  became  the 
lessee.  It  is  urged,  too,  that  there  is  a  discrepancy  in  Ellington's 
testimony  and  in  his  statements.  The  supposed  variance  is  this : 
That  one  statement  is,  when  he  first  saw  the  fire  it  was  on  top  of 
the  hay  and  spreading;  another  is,  that  going  to  the  rear  and  re- 
taming  he  looked  back  and  saw  the  fire ;  and  another  statement  is, 
that  going  back  to  the  mule  pen  he  discovered  the  refiection  of  the 
fire  on  the  back  of  the  stable.  If  there  is  a  discrepancy,  in  our 
opinion  it  is  of  no  weight.  There  is  before  us  also  the  testimony 
of  Ellington.     He  is  accorded  the  highest  character  by  the  testi- 
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mony.  He  testifies  distinctly,  that  when  he  discovered  the  fire  he 
was  forty  feet  away  with  the  lamp,  and  the  lamp  had  no  connection 
whatever  with  the  fire. 

The  origin  of  the  fire  is  not  solved  by  the  testimony.  Whether 
caused  by  tramps  entering  through  the  openings  claimed  to  exist  in 
the  stable,  or  by  the  heating  of  the  hay,  suggested  by  the  testimony, 
is  pure  speculation.  It  would  be  hard  to  make  a  man  responsible 
for  a  fire  because  he  can  not  account  for  it,  and  harsher  we  think,  to 
place  the  responsibility  for  the  fire  on  Ellington  in  view  of  the  tes- 
timony in  the  record. 

On  the  issue  of  damages  claimed  by  Ellington  of  Taylor  the  proof 
is,  that  the  slanderous  words  charged  in  the  petition,  that  Ellington 
had  burned  the  property,  accompanied  with  opprobrious  epithets, 
were  uttered  publicly  by  Taylor  and  repeated.  There  was  thus  im- 
puted to  Ellington  not  only  the  burning,  but  the  intentional  burning 
of  the  property.  For  slander  of  reputation  the  law  gives  damages 
on  the  theory  of  injury  sustained,  as  well  as  from  public  policy.  The 
enforcement  of  the  law  in  this  respect  is  salutary.  It  substitutes  the 
jadicial  vindication  of  character  for  the  redress  apt  to  be  sought  by 
violence,  and  affords  some  pecuniary  compensation  for  the  humilia- 
tion and  injury  wrought  by  slander.  The  case  presents  some  features 
of  mitigation  for  which  we  are  disposed  to  make  allowance.  With  all 
due  consideration  for  the  impression  or  belief  of  Taylor  of  wrong  at  the 
hands  of  Ellington,  the  law  exacts  that  damages  should  be  imposed 
for  slander  grave  in  character  and  aggravated  by  repetition.  Civil 
Code,  Arts.  2316,  1934,  Par.  .3;  Miller  vs.  Holstein,  16th  La.,  389; 
Savoie  vs.  Scanlan,  43  An.  967. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of/ 
the  lower  court  dismissing  the  suit  of  Nelson  Taylor  vs.  John  J. 
Ellington  be  affirmed  with  costs ;  that  the  judgment  of  the  lower 
court  dismissing  the  suit  of  John  J.  Ellington  vs.  Nelson  Taylor  be 
avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed 
that  John  J.  Ellington  do  have  and  recover  from  Nelson  Taylor  three 
hundred  dollars  damages  with  costs  in  both  courts. 
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No.  10,930. 
Seabcy  &  Co.  vs.  Thbib  Cbeditobs. 

Judgments  homologating  as  far  as  not  opposed  the  accounts  of  an  administra- 
tor or  syndic,  flx  the  rank  of  creditors  and  order  of  distribution  stated  in  the 
account  and  such  Judgments  can  not  be  disturbed  by  subsequent  Judgments 
except  so  far  as  concerns  opponent,  if  his  opposition  is  sustained.  14  La. 
242;  7  N.  8.  182;  1  Hen.  Digest,  769,  No.  29,  et  aeq. 

The  lessor's  claim  for  rent  and  certain  privileged  debts  rank  the  debt  of  the  ven- 
dor of  movables,  and  when  the  funds  brought  on  the  account  it  is  m&nifest, 
leave  nothing  for  such  vendor  after  satisfying  the  privileged  debts  preferred 
to  him— the  Judgment  directing  him  to  be  put  on  the  account  will  be  reversed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 


Wm.  Armstrong  Attorney  for  Synidic  and  Zacharie  <fc  Armstrong 

Appellants : 

The  landlord's  lien  extends  only  to  the  contents  of  leased  premises,  and  as  to 
such  contents,  primes  the  vendor's  privilege. 

Both  are  outranked  by  law  charges,  as  to  the  particular  effects  upon  which  they 
apply. 

Law  charges  include  all  costs  and  expenses  that  are  necessary  for  the  distribution 
of  the  effects  of  an  insolvent  estate,  and  enure  to  the  benefit  of  creditors 
in  general.  Among  these  are  notary's  fees,  fees  of  attorneys  in  advising  the 
insolvent  and  preparing  schedules,  etc.,  for  surrender,  fees  of  attorneys  to  the 
provisional  syndic  and  syndic. 

Notaries,  attorneys  to  Insolvents  In  preparing  schedules  for  surrender,  attorneys 
to  provisional  syndic  and  syndic,  have  a  first  lien  and  privilege  on  the  effects 
of  an  insolvent  estate  concurrent  with  other  court  costs  and  expenses  of  ad- 
ministration. 

Debts  of  a  succession  or  those  of  the  estate  of  a  ceding  debtor  are  of  a  higher 
dignity  and  are  to  be  paid  before  those  of  the  deceased  or  insolvent.    10  L.  438. 

Where  the  record  demonstrates  as  a  fact  that  a  vendor's  privilege  upon  a  movable 
Is  absorbed  by  admitted  superior  privileges  thereon,  such  as  the  cost  of  pres- 
ervation, court  costs  and  landlord's  lien,  the  vendor  is  without  legal  Interest 
to  question  the  relative  rank  of  the  landlord's  privilege  and  another  admitted 
legal  privilege  upon  other  effects  of  an  Insolvent  estate  not  subject  to  the 
vendor's  pivilegc. 
i  tigants  are  not  allowed  to  champion  vicariously  the  rights  of  others  where  no 
benefit  results  therefrom  to  themselves. 

Judgments  approving  and  homologating  a  final  account  of  a  syndic  (except  as 
opposed),  are  final  and  conclusive  and  constitute  ret  adjudicata  as  to  all  cred- 
itors who  have  not  filed  any  oppositions  to  the  account  within  the  delays  pre- 
scribed by  law,  or  who  have  subsequently  acquiesced  therein. 


Quy  M.  Homor  Attorney  for  Opponent  and  Appellee : 
The  vendor  Is  entitled  to  be  paid  out  of  the  proceeds  of  the  thing  sold  before  other 
privilege  creditors,  with  the  exception  of  the  charges  of  affixing  seal,  for  mak- 
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Ing  Inventories,  and  others  neoessary  to  procure  the  sale  of  the  thing.  Mon- 
rose  vs.  His  Creditors,  2  Rob.  280;  Lauve  vs.  His  Creditors,  2  Bob.  527;  C.  C.  8267. 

The  commissions  of  syndic  upon  the  property  sold  take  precedence  of  the  ven- 
dor's privilege  as  an  expense  of  administration  resulting  to  the  benefit  of  the 
vendor,  but  not  so  the  fees  of  the  counsel  for  insolvent,  nor  the  counsel  for 
syndic,  nor  the  attorney  of  absent  creditors.  ,  Marsh  vs.  His  Creditors,  11  An. 
469. 

The  vendor  of  an  immovable,*  in  the  settlement  of  the  succession  of  the  vendee.  Is 
entitled  to  be  paid  in  preference  to  every  other  claim  except  those  charges 
which  have  been  necessary  to  procure  the  sale  of  the  thing.  Of  these  charges 
attorney's  fees  form  no  part.    Succession  of  Markey.  22  An.  265. 

The  homologation  of  a  tableau  wherein  not  opposed  is  absolute,  and  no  creditor 

who  has  not  made  opposition  can  do  so,  even  on  the  ground  of  oppositions 

.  filed  by  others  before  the  homologation.    Yentriss  vs.  His  Creditors,  20  An.  359 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  appeal  by  the  syndic  and  his  attorneys 
from  the  judgment  of  the  lower  court  maintaining  an  opposition 
of  a  creditor  to  the  syndic's  account.  The  funds  in  his  hands  were 
mainly  derived  from  the  sale  of  the  effects  in  premises  leased  by  the 
insolvents,  and  the  rent  for  the  unexpired  term  of  the  lease  is  un- 
paid. Among  these  effects  were  certain  movables,  bought  by  the  in- 
solvent, sold  separately  at  the  instance  of  the  unpaid  vendor,  real- 
izing more  than  enough  to  pay  him,  and  on  the  proceeds  he  asserts 
the  vendor's  privilege.  Besides  the  funds  arising  from  the  sale  of 
all  these  effects  in  the  leased  premises  subject  to  the  special  privi- 
leges of  the  lessor  and  vendor,  there  are  funds  for  distribution  de- 
rived from  other  sources. 

There  were  two  accounts  filed.  The  first  exhibited  privileged 
debts  incident  to  the  syndic's  administration  and  others;  the  aggre- 
gate of  all  these  privileged  debts  were  deducted  from  the  mass  of 
the  funds  and  the  residue  awarded  to  the  lessors.  It  is  obvious  the 
account  was  not  framed  in  accordance  with  the  provisions  of  the 
law  directing  the  distribution  of  funds  when  there  are  general  and 
special  privileged  debts  to  be  paid  from  funds,  a  portion  of  which  are 
subject  to  no  special  privilege,  and  another,  in  this  case  the  larger 
portion,  is  charged  with  the  privileges  of  the  lessor  and  vendor. 
Oivil  Oode,  Arte.  3191,  3252,  3264,  3256,  3263.  The  account  was 
homologated  as  far  as  not  opposed,  the  only  opposition  coming  from 
the  unpaid  vendor  of  the  movables  sold  separately.  The  opposition 
asserting  the  right  of  payment  over  all,  save  the  charges  of  sale,  from 
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the  proceeds  of  the  movables,  was  sustained  and  the  syndic  directed 
to  recast  his  account.  The  syndic  then  filed  another  account,  in  which 
he  pursued  the  same  method  of  distribution  of  paying  the  mass  of  all 
privileged  debts  from  the  mass  of  all  the  funds.  This  account  was 
homologated  as  far  as  not  opposed;  like  the  first  met  with  no 
opposition  except  from  the  unpaid  vendor  asserting  his  privilege  for 
the  unpaid  price,  on  the  proceeds  of  the  movables  he  had  sold,  par- 
amount over  all  save  charges  of  sale.  On  the  last  account  the  total 
funds  were  stated  |33v^0.  The  privileged  debts,  attorneys  and  no- 
taries' fees,  auctioneer's  commissions,  syndic's  cnmmissions,  clerk 
hire  and  others  figured  on  the  account  amounting  to  $1813.11.  All 
deducted  from  the  mass  of  all  the  funds  left  $1576.97,  and  this  residue 
was  awarded  to  the  lessor,  his  unpaid  rent  amounting  to  $2700.00, 
for  which  he  was  put  on  the  account.  The  lessor  was  left  unpaid  for 
a  large  portion  of  his  rent,  and  there  was  nothing  for  the  unpaid 
vendor.  On  the  opposition  the  court  decreed  that  privileged  debts 
— t.  6.,  charges  for  attorneys  and  notaries'  fees,  were  inferior  to  the 
privilege  of  the  unpaid  vendor,  and  that  he  should  be  placed  on  the 
account  with  preferences  over  these  fees  amounting  to  $590 ;  the 
cdurt  farther  decreed  that  the  lessor  as  well  as  the  vendor  had 
preference  over  these  fees,  and  reduced  $100  on  the  account  as  re- 
served for  costs  to  $20.  From  this  judgment  on  the  opposition  this 
appeal  is  taken  by  the  syndic  and  his  attorneys,  whose  fees  are  sub- 
ordinated by  the  judgment  to  the  special  privileges.  The  contention 
of  the  attorneys  is,  that  by  the  judgments  homologating  the  accounts 
as  far  as  not  opposed,  their  fees  were  to  be  paid  by  preference  over 
the  lessor;  that  these  judgments  constituted  res  judicata  against  the 
lessor,  who  made  no  opposition.  The  contention  of  the  syndic  is, 
that  he  can  pay  only  to  the  extent  of  the  funds  in  his  hands,  and 
that  the  uncontested  privileged  debts  and  the  lessor's  unpaid  rent 
more  than  absorb  all  the  funds,  hence  the  judgment  is  erroneous  in 
ordering  the  opponent  to  be  put  on  the  account. 

The  judgments  homologating  these  accounts  as  far  as  not 
opposed  determined  as  against  all,  save  the  opponent,  that  all  these 
privileged  debts  were  to  be  paid  before  the  lessor.  Whatever  may 
be  said  of  the  method  of  distribution  adopted  by  the  syndic  these 
judgments  must  have  effect.  Burrell  vs.  Read,  14  La.  242;  Mayfleld 
vs.  Oomeaux,  7  N.  S.  182;  1  Hennen's  Digest,  p.  759,  Nos.  2,  9,  et 
seq.    The  lessor  whose  privilege  is  superior  to  that  of  the  opponent 
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(Civil  Code,  Art.  3262)  is  certainly  bound  by  these  judgmente,  accord- 
ing preference  to  all  privileged  debts.  This  preference  fixed  by  the 
judgments  homologating  the  account,  could  not  be  disturbed  by  the 
judgment  of  the  lower  court  subsequently  rendered  on  the  opposi- 
tion only  of  the  unpaid  vendor.  On  that  opposition  the  privileged 
debts  to  the  extent  of  $590,  are  excluded  from  competition  with  op- 
ponent. But  with  that  exclusion  there  remains  on  the  account  priv- 
ileged debts  ranking  as  first  in  order  of  payment  amounting  to  $1228. 
These  debts  as  to  amount,  save  the  reserve  of  $100,  were  not 
called  in  question  by  the  opposition.  The  judgment  unappealed 
from  by  the  opponent  leaves  them  in  full  force.  The  lessor's  claim 
figures  on  the  account  at  $2740,  not  opposed  and  maintained  by  the 
judgment.  Thus,  there  stands  between  opponent  and  the  relief  he 
seeks  over  $3900  of  superior  privileges  recognized  by  final  judgment. 
The  privileged  debts  to  the  extent  of  $1228  aie  beyond  the  domain  of 
contention  by  the  absence  of  opposition,  and  the  judgment  acquiesced 
in,  and  the  priority  of  the  lessor  over  the  opponent  is  fixed,  not  only 
by  the  judgment  but  by  the  law  (C.  C,  Art.  3258).  The  judgment  of 
the  lower  court  responding  to  the  demand  of  the  opponent  asserts 
the  preference  given  to  him,  when  there  are  funds  that  can  be  so 
applied,  consistently  with  debts  of  the  higher  rank.  The  difficulty 
in  opponent's  case  is  that  in  the  plenitude  of  his  privilege,  still  there 
is  no  room  for  him  on  the  accoont. 

It  is  therefore  ordered,  adjudged  end  decreed  that  the  judgment 
of  the  lower  court  be  avoided,  annulled  and  reversed  at  the  costs  of 
the  appellees. 


No.  11.485. 
A.  Adleb  &  Co.  vs.  BuBTOj^  Lumber  Company. 

The  yendor  preserves  his  prirf lege  though  he  takes  notes  for  part  of  the  price, 
and  no  presumption  that  he  novates  the  debt  and  extinguishes  the  privilege 
arises  from  the  fact  that  in  acknowledging  delivery  of  the  notes  he  gives  a 
receipt  worded:  **  I  acknowledge  receipt  of  the  price,  payment  being  satisfac- 
tory and  In  notes,"  especially  when  by  the  contract  notes  were  to  be  given  for 
part  of  the  price,  and  besides  when  it  appears  by  the  testimony  no  novation 
was  intended.  To  hold  that  the  privilege  of  the  vendor  was  extinguished 
under  such  circumstances  would  be  subversive  of  the  principle  that  novation 
Is  never  presumed,  but  is  accomplished  only  by  discharge  of  the  debt  or 
express  agreement  of  the  parties  (Civil  Code,  Arts.  2185,  2190,  3227;  16  La.  469;  34 
An.  535);  cases  collected  in  2d  Hennen's  Digest,  993,  No.  1;  4  An.  318;  3, 
An.  600. 
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To  sell  the  property  of  a  defendant  before  any  Judgnnent  against  him  Is  to  exercise 
power  which,  if  the  courts  can  exercise  it,  should  be  exerted  only  in  excep- 
tional cases,  and  this  is  not  such  a  case. 

APPEAL  from  the  Fifteenth  District  Coart,  Parish  of  East  Baton 
Rouge.     Buckner,  J. 


Keman  &  Laycock  Attorneys  for  Plaintiffs  and  Appellants : 

An  affidavit  clearly  setting  forth  the  character  of  a  debt,  to  which  the  law  grants 
a  privilege,  is  an  affidavit  to  the  privilege,  and  is  In  this  respect  sufficient  to 
warrant  an  order  for  sequestration.    C.  P.  276. 

The  court  may  order  the  sheriff  to  sell  sequestered  property  pendente  lite^  if  it  be 
perishable.  C.  P.  283 ;  Calder  vs.  Creditors,  44  An.  455 ;  15  La.  481 ;  12  An.  552 ;  11  La. 
444;41  An.  742. 

The  vendor's  privilege  need  not  be  expressly  stipulated;  its  renunciation  must 
not  be  doubtful,  but  the  language  must  clearly  imply  that  the  creditor  intend- 
ed to  give  up  this  right.  Baker  vs.  Frellsen,  32  An.  827;  Bacchus  vs.  Moreau,  4 
An.  313. 

The  change  of  the  form  of  a  contract  or  a  modification  of  the  manner  of  the  execu- 
tion thereof  does  not  effect  novation,  which  is  never  presumed  and  must  be  ex- 
pressly stipulated  or  result  clearly  from  the  language  used.  AiUet  vs.  Woods, 
24  An.  193;  34  An.  927,  534,  ill3;  11  li.  9;  4  An.  281 ;  5  An.  436;  6  'An.  669;  5  An.  508,  and 
Pothier  on  Obligations,  Sec.  559;  R.  C.  C.  2182,  et  seq. 

The  receipts  of  the  vendor,  without  reserve  of  privilege,  for  notes  in  payment  of 
the  debt  does  not  novate  the  debt  or  extinguish  the  privilege.  Marcad^  Code 
Napoleon,  Vol.  4,  p.  458,  No.  76S;Troplong  des  Privileges  et  Hypotheques,  Vol.  1, 
p.  304 ;  Aubry  &  Rau,  Droit  Civil  Franyais,  Vol.  4,  p,  218.  Sec.  324 ;  Demolombe  des 
Contrats,  Vol.  5,  p.  209,  No.  297;  Aillet  vs.  Woods,  24  An.  193. 


C.  C.  Bird  and  Alvin  E,  Read  Attorneys  for  Defendant  and  Ap- 
pellee : 

Sequestrations  *  *  •  by  which  the  property  of  a  party  is  wrested  from  his  pos- 
session, and  taken  Into  the  custody  of  the  law  before  judgment,  without  notice, 
and  upon  the  ex  parte  showing  of  the  plaintiff,  are  extraordinary,  and  hence  the 
doctrine  has  been  uniform,  that  they  are  to  he  strictly  construed,  and  that  the 
requisites  of  the  law  must  be  observed  on  pain  of  nullity.  2  An.  415;  1  An.  308;  2 
An.  920;  11  Bob.  158;  3  La.  18;  4  An,  456. 

Affidavit  as  to  material  fact  only  on  belief  is  Insufficient  to  obtain  powers.  Bergh 
vs.  Jayne,  7  N.  S.  609;  McFarland  vs.  Richardson,  1  An.  13. 

When  note  is  received  in  payment,  privilege  is  lost.  2  N.  S.  144;  6  N.  S.  657;  2  La. 
Ill ;  16  La.  140;  2  An.  175;  4  An.  543;  14  An.  54. 

There  is  no  law  which  authorizes  the  sale  of  sequestrated  property,  as  there  is  in 
cases  of  attachment. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.    The  plaintiffs,  holders  of  promissory  notes  given  by  the 
defendant  for  the  credit  portion  of  the  price  of  certain  lofps  pur- 
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chased  by  him,  bring  this  salt  to  compel  payment  of  the  notes.  The 
original  and  supplemental  petitions  set  forth  the  purchase  of  the 
logs  by  defendant,  the  execation  and  delivery  of  the  notes  in  part 
settlement  of  the  price,  the  acquisition  of  the  notes  by  plaintiff,  and 
there  is  the  averment  that  plaintiffs  are  informed  and  believe  that 
the  notes  are  secured  by  the  vendor's  privilege.  On  these  peti- 
tions, supported  by  affidavit,  a  writ  of  sequestration  issued  and  the 
logs  were  seized  by  the  sheriff.  The  plaintiffs  soon  after  applied  for 
an  order  to  sell  the  property  pendente  lite  on  the  ground  that  lying  in 
the  Mississippi  river,  it  was  expensive  to  keep  and  liable  to  be  lost. 

The  defendant  moved  to  dissolve  the  writ  on  the  grounds  that  the 
affidavit  was  insufficient  and  that  plaintiffs  had  no  privilege. 

The  lower  court  dissolved  the  writ  on  both  grounds  and  dismissed 
plaintiffs'  application  to  sell  the  property.  From  this  judgment 
plaintiffs  appeal. 

The  motion  to  dismiss  for  supposed  insufficiency  of  the  affidavit 
is  based  on  the  averment  in  the  petition  that  plaintiffs  are  in- 
formed and  believe  that  the  notes  are  secured  by  the  vendor's 
privilege.  This  privilege  arises  from  the  nature  of  the  debt.  The 
petition  set  forth  that  debt — i.  e.,  that  the  notes  were  given  to  the 
vendor  by  the  defendant  for  the  price  of  the  logs,  and  that  the  notes 
are  unpaid.  These  allegations  are  supported  by  the  requisite 
affidavit.  The  averment  in  the  petition  that  plaintiffs  are  informed 
and  believe  that  the  notes  are  secured  by  the  vendor's  privilege, 
announce  merely  the  legal  conclusion  necessarily  arising  from  the 
facta  stated  in  the  petition  and  sworn  to  by  the  attorney  for 
plaintiff.    We  can  not  perceive  any  defect  in  the  affidavit. 

It  was  stipulated  in  the  contract  for  the  purchase  of  the  logs  that 
the  notes  were  to  be  given  for  part  of  the  price.  The  vendor  from 
whom  or  through  whom  plaintiffs  acquired  the  notes,  gave  to 
defendant  a  receipt  reciting  the  receipt  of  the  price  of  the  logs, 
stating  settlement  in  full,  with  this  addition:  'Hhe  payment  being 
all  satisfactory  and  in  notes."  The  contention  of  defendant  is  that 
under  the  receipt  expressing  '^  payment  in  notes  "  there  is  no  privi- 
lege on  the  logs,  or  in  other  words  that  the  privilege  of  the  vendor  is 
destroyed  because  of  the  form  of  this  receipt. 

The  vendor's  privilege  arising  by  operation  of  law  from  the  con- 
tract itself,  is  not  readily  presumed  to  be  relinquished.  The  privilege 
exists  without  stipulation,  and  its  relinquishment  is  to  be  deduced 
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not  from  inference,  but  only  from  the  consent  of  the  vendor  ex- 
pressed or  plainly  implied.  Bacchus  vs.  Morean,  4  An.  313:  Boner 
vs.  Mahle,  3  An.  600.  [t  is  not  easy  to  infer  any  release  of  the 
privilege  from  the  frame  of  this  receipt.  After  all,  the  supposed 
relinquishment  involves  the  question  of  intention.  It  would  be  forc- 
ing the  significance  of  words  to  hold  that  the  vendor  intended  to 
surrender  his  privilege  by  the  words  '^  payment  in  notes."  The 
words  themselves  imply  not  a  payment  absolutely,  but  the  giving 
of  notes  to  represent  the  price. 

Of  course,  novation  of  the  debt  extinguishes  the  privilege.  But 
is  there  any  novation  by  the  creditor  taking  notes  from  the  debtor 
for  the  debt?  This  would  seem  to  be  answered  in  the  negative  by 
the  text  of  the  Code — that  the  privilege  subsists  though  the  creditor 
take  a  note,  and  by  the  articles  of  the  Code  defining  novation.  Civil 
Code,  Arts.  3227,  2186,  et  seq. 

Novation  not  arising  from  the  fact  that  the  vendor  takes  notes  for 
price,  nor  arising  from  any  inference  consistent  with  the  significance 
of  the  language  of  the  receipt,  the  remaining  contention  of  defend- 
ant is  that  the  receipt  expresses  payment  of  the  debt.  Does  it?  The 
receipt  is  qualified.  It  is  '^  receipt  for  the  price,  payment  in  notes." 
The  qualification  is  material.  Its  import  is  that  the  debt  is  not  paid, 
but  still  subsists  in  the  form  of  notes.  The  receipt  imports  a  mere 
change  of  form,  but  the  debt  itself  with  the  privilege  attached  to  it 
remains.  In  reaching  this  conclusion  we  are  aware  there  are  some 
dicta  seemingly  to  the  contrary  as  to  the  import  of  '<  received 
payment  by  notes."  We  can  not  give  to  the  words  used  here  the 
meaning  of  an  absolute  payment,  a  meaning  we  think,  repelled  by 
the  language  and  the  manifest  intention  of  the  party.  We  are  aided, 
too,  in  this  case  by  the  proof  in  the  record  that  there  was  no  inten- 
tion to  novate.  The  authorities  later  in  date  in  our  own  reports  sus- 
tain, we  think,  our  conclusion,  and  as  to  the  French  authorities  arrayed 
in  the  brief  of  plaintiff,  they  are  practically  unanimous  that  there  is 
no  relinquishment  of  the  privilege  in  a  case  like  this.  See  Bourgeat 
vs.  Smith's  Syndic,  16  La.  469;  Bergeron  vs.  Patin,  34  An.  535. 

But  the  application  to  sell  the  property  pendente  lite,  we  do  not 
think  should  prevail.  To  sell  a  defendant's  property  before  any  judg- 
ment against  him  for  the  debt,  occurs  to  us  as  involving  the  exercise 
of  power  which,  if  it  exists,  at  least,  is  to  be  exerted  only  in  excep- 
tional cases.  Without  passing  on  the  question  of  power  at  all,  it 
suffices  to  say,  we  decline  its  exercise  in  this  case. 
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The  views  we  have  expressed  control  the  decision,  and  obviate 
more  detailed  reference  to  other  points  in  plaintiff's  briefs,  to  which 
we  have  given  careful  attention. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  in  so  far  as  it  refuses  the  application 
to  sell,  and  reversed  in  so  far  as  it  maintains  the  motion  to  dissolve 
plaintiff's  writ  of  sequestration,  and  appellees  pay  costs. 


I  46    888 

No.  11,484.  1^11  ^ 

Maby  E.  Clark  and  Husband  et  als.  vs.  John  Comford  et  al. 
Ox  Motion  to  Dismiss  the  appeal. 

The  deputy  clerk  certifies  that  the  transcript  of  appeal,  together  with  the  record 
of  a  previous  appeal,  is  a  correct  transcript  of  all  the  proceedings. 

The  appellants  were  parties  to  the  suit  in  the  previous  case  and  failed  in  their  at- 
tempt to  sustain  their  appeal. 

Held:  that  records  of  the  clerk's  office  of  this  court  may  be  used  here,  on  appeal  > 
toconjplete  the  record  of  a  transcript,  when  it  is  manifestly  a  correct  tran- 
script of  the  proceedings  in  the  court  of  original  jurisdiction,  and  that  another 
transcript  would  only  be  a  second  copy  of  the  proceedings. 

On  the  MEH1T8. 

The  reasons  assigned  in  a  case  previously  decided  and  the  decree  are  adopted 
and  followed. 

The  plaintiff  and  appellant  whose  rights  were  considered  and  passed  upon  in  the 
prior  appeal,  in  which  he  alone  was  appellant,  was  the  co-plaintiff,  in  the  Dis- 
trict Court,  of  the  appellants,  in  the  case  at  bar. 

Two  separate  appeals  were  taken  at  different  times  from  one  judgment. 

The  reasons  and  decree  in  deciding  the  issues  on  the  first  appeal  are  determinative 
and  followed  in  the  second  appeal. 

A  PPEAL  from  the  Sixteenth  District  Court,  Parish  of  LiyinRston. 


XJL     Reid,  J. 


J.  L,  Bradford  and  Calhoun  Fluker  Attorneys  for  Plaintiff  and  Ap- 
pellant. 


Cro88  &  Cross  filed  motion  to  dismiss,  but  did  not  argue  the  case  or 
submit  briefs. 


The  opinion  of  the  court  was  delivered  by 

Breaxjx,  J.    This  case  was  before  us  for  decision  at  the  last  term. 
45  An.  502. 
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This  court  decided  that  only  one  plaintiff,  to -wit,  Nathaniel  Ewing, 
was  a  party  to  the  appeal. 

The  bond  of  appeal  was  executed  by  him  alone. 

The  other  appellants  not  having  execated  any  appeal  bond  what- 
ever the  court  decided  that  they  could  not  be  heard  in  that  capacity. 

As  to  those  plaintiffs  and  appellants  who  had  not  furnished  bond, 
the  judgment  of  the  court  a  qtta  at  that  time  remained,  rejecting 
their  demand  to  be  recognized  as  owners  of  the  property  described 
in  their  petition. 

Also  rejecting  their  prayer  to  annul  and  set  aside  an  agreement  of 
sale,  and  to  annul  and  set  aside  the  sale  of  any  portion  of  the  land 
by  John  Comford  to  Thomas  Cockerham,  and  denying  the  rent 
claimed  and  their  right  to  possession. 

The  judgment  thus  rejecting  the  demands  of  plaintiffs  was  signed 
by  the  judge  of  the  District  Court  on  th  12th  day  of  December,  1892. 

There  was  judgment  rendered  '^  as  against  the  appellant  of  non- 
suit, leaving  all  questions  open  between  appellant  and  defendant 
which  are  involved  in  this  litigation." 

The  decree  reads:  '*  For  the  reasons  herein  assigned  it  is  hereby 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  District 
Court,  in  so  far  as  it  affects  the  appellant,  Nathaniel  Ewing,  be  and 
the  same  is  hereby  annulled,  arrested  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed  that  there  be  judgment  in  favor  of 
the  defendants  against  the  plaintiff,  Nathaniel  Ewing,  dismissing  his 
demand  as  in  case  of  non-suit." 

In  this  state  of  the  case  there  was  an  absolute  judgment  in  the 
District  Court  in  favor  of  the  defendants  and  against  all  the  plain- 
tiffs, except  Nathaniel  Ewing,  appellant,  against  whom  there  is  a 
judgment  of  non-suit,  pronounced  by  this  court. 

On  the  8l8t  day  of  August,  1893,  Mary  E.  Clark,  wife  of  Robert 
D.  Clark,  and  all  her  co-plaintiffs  in  the  suit  except  Nathaniel  Ewing, 
who  had  been  non- suited  on  appeal,  obtained  an  order  of  appeal  re- 
turnable to  this  court  on  the  second  Monday  of  February,  1894.  The 
appeal  was  perfected  by  furnishing  the  required  bond. 

Motion  to  Dismiss  the  Appbal. 

The  appellees  represent  that  the  appellants  have  completed  their 
record  in  this  case  by  annexing  the  record  in  Clark  et  al,  vs.  Com- 
ford, No.  11,220  of  the  docket  of  this  court. 
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That  the  clerk  who  certified  the  original  record  died  before  the 
certificate  to  the  record  in  the  '  case  at  bar  was  made,  and 
that  the  deputy  clerk  who  certified  to  the  correctness  of  the 
transcript  could  not  possibly  have  knowledge  of  the  facts  so  certified 
to  by  him. 

The  deputy  clerk,  whose  authority  is  questioned,  certifies  that  the 
transcript  in  the  case  at  bar,  together  with  the  record  already  filed 
in  this  court  in  the  case  heretofore  dismissed  by  us  (viz. :  the  case  of 
Olark  et  aZ.  vs.  Oomford  6t  al.,  No.  11,220),  is  a  correct  transcript 
of  all  the  proceedings  in  the  case  of  Mary  E.  Olark  et  al,  vs.  John 
Comford  et  al.,  No.  201  of  the  District  Court,  the  case  now  before  us 
on  appeal. 

The  plaintiffs,  prior  to  the  last  appeal,  and  the  appellant  Ewing, 
bad  deposited  a  transcript  which  formed  part  of  the  records  of  this 
court. 

It  contained  copies  of  all  proceedings,  except  those  subsequently 
copied,  on  four  pages  which  constitute  the  record  of  the  last  appeal, 
to  enable  them  to  bring  up  their  appeal. 

There  is  not  a  fact  needful  to  a  decision  of  the  case  that  is  not  be- 
fore us  on  appeal. 

The  appellees  do  not  complain  that  the  transcript  is  incomplete ; 
they  only  urge  that  the  officer  could  not  certify  to  the  correctness  of 
the  first  transcript  filed  (t.  e.,  of  the  transcript  of  record  in  the  de- 
cided case) . 

That  transcript  has  the  certificate  of  the  clerk  in  office  at  the  date 
of  the  appeal.     It  needs  no  further  certification. 

Generally,  these  records  of  appeal  must  remain  in  the  custody  of 
the  clerk  of  this  court  and  no  permission  will  be  given  to  use  them 
as  evidence  and  to  actually  introduce  them  in  evidence  in  the  trial 
of  cases  in  other  courts. 

There  can  be  no  well  founded  objection,  however,  to  the  use  here 
on  appeal  of  a  former  record  in  this  court  in  order  to  avoid  copying 
twice  the  proceedings  of  a  case. 

This  practice  has  received  sanction  when  preceded  by  agreement 
of  counsel. 

The  court  also  has  granted  permission  to  use  records  here,  within 
its  direct  control,  to  complete  a  transcript  when  it^was  evident  that 
they  contained  correct  copies  of  the  proceedings  needful  on  appeal. 
26 
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Yredenbarg  vs.  Behan,  82  An.  261;  Harrison  &  Bro.  vs.  Their  Credi- 
tors, 48  An.  91. 

It  is  manifest  that  there  is  of  record  complete  transcripts  of  all  the 
proceedings  and  that  each  transcript  has  to  it  a  legal  certificate. 

Had  an  agreement  been  entered  into  between  counsel  prior  to  the 
last  appeal,  to  have  the  record  annexed  as  forming  part  of  the  rec- 
H>rds,  it  woald  have  served  all  purposes  without  question. 

Had  an  order  of  this  court  been  applied  for  (the  more  regular 
practice) ,  under  the  circumstances  it  would  have  been  granted. 

The  failure  to  apply  for  the  order  will  not  carry  with  it  the  dis- 
missal of  the  appeal,  it  being  evident  that  the  case  is  properly  before 
us  for  decision. 

The  motion  to  dismiss  the  appeal  is  therefore  overruled. 

On  the  Merits. 

Counsel  for  the  appellants  in  support  of  their  appeal  refer  us  to 
the  statement  of  facts  upon  which  the  case,  in  so  far  as  relates  to 
Nathaniel  Ewing,  was  submitted  to  this  court  and  to  their  brief  in 
that  case. 

The  issues  received  careful  consideration  at  the  time. 

No  good  reason  is  urged  to  justify  a  change  from  our  previous  de- 
cree or  to  recall  any  of  the  groands  upon  which  it  was  based. 

The  conclusion  reached  must  be  the  same  in  the  case  at  bar,  and 
•the  reasons  assigned  must  be  held  to  apply. 

All  the  plaintiffs  have  the  same  rights  and  are  su)i>ject  to  the  same 
responsibility. 

It  follows  that  the  same  is  true  of  the  defendants  inter  ae. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  appealed  from  in  this  case,  in  so  far  as  it  affects  the  ap- 
pellants, Mary  E.  Clark,  assisted  by  her  husband,  Robert  D.  Clark, 
Mary  V.  Ewing,  John  K.  Ewing,  Jr.,  Samuel  E. Ewing,  Belle  E.  How- 
ell, Eliza  W.Wilson,  assisted  by  her  husband,  R.  H.  Lindsay,  Catherine 
W.  WilsoD,  assisted  by  her  husband,  H.  W.  Hazard,  and  Mary  Wil- 
son, assisted  by  her  husband,  J.  W.  Harrison,  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  there  be  judgment  in  favor  of  the  defend- 
ants against  the  plaintiffs,  Mary  E.  Clark  and  others,  above  named, 
dismissing  their  demands  as  in  case  of  non-suit. 
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No.  11,464. 
MiCHABL  VANOSDEL,   CURATOR,  VS.   JOHN   A.    HYCB. 

It  is  not  established  that  the  person  interdicted  in  1893,  whose  curator  sues  to  set 
aside  a  deed  of  sale,  was  non  compos  mentis  in  1879,  at  the  date  of  the  sale ;  nor  is 
it  established  that  he  was  at  the  time,  because  of  the  weakness  of  his  mind,  un- 
able to  give  his  consent  intelligently  as  a  vendor  of  his  property. 

Generally,  an  executed  contract,  fairly  made  with  one  who  was  apparently  of 
sound  mind  and  not  known  to  be  otherwise,  and  of  which  he  had  received  the 
benefit,  can  not  be  avoided  by  his  legal  representative  more  than  fourteen 
years  after  the  date  of  the  contract. 


\  PPEAL  from  the  Fifteench  District  Court,  parish  of  East  Eaton 
Rouge.     Buckner,  J. 


A 


H,  N.  Sherboume  and  T.  A.  Moore  Attorneys  for  Plaintiff  and  Ap- 
pellant : 

Although  no  sentence  of  interdiction  may  have  been  pronounced,  yet  it  will  be 
sufHcient  to  vitiate  a  contract  if  it  can  be.* shown  that  Insanity  or  imbecility  of 
mind  has  been  taken  advantage  of.  Holland  vs.  Miller,  12  An.  634;  C.  C.  1780-2, 
1788. 

Contracts  made  with  weak-minded  persons  will  be  closely  scrutinized,  and  a  pre- 
sumption of  fraud  will  arise  from  circumstances  indicative  of  over- influence 
or  any  advantage  improperly  taken,  which  would  not  arise  in  a  strong-minded 
person.  Wharton  &  Stille  Med.  Jurisprudence,  p.  10,  Sec.  4;  1  Story  Eq.  Juris- 
prudence, 228;  Chevallier  vs.  Whatley,  12  An.  661;  32  An  91, 170; 86  An.  441. 

-Good  faith  is  an  essential  to  the  acquisition  of  property  by  the  prescription  of  ten 
years.  Edwards  V8.Bellard,  12  An.  362;  Walling  vs.  Morefleld,33  An.  11,74;  Green 
vs.  Moore,  44  An.  856 ;  O.  C.  3478. 

The  prescription  of  three  years  does  not  apply  to  the  rents  and  revenues  of  prop- 
erty claimed  in  the  petitory  action  against  a  purchaser  in  bad  faith.  Walling 
vs.  Morefield,  33  An.  1174. 

That  VL fraudulent  act  is  in  bad  faith  is  self-evident. 

A  person  knowing  of  defects  of  title  is  in  bad  faith  and  cannot  plead  the  prescrip- 
tion of  ten  years.  44  An.  886;  W^alling  vs.  Morefield,  83  An.  1174;  C.  O.  503,  3478-89, 
3461. 

A  person  in  bad  faith  owes  rents  and  revenues  from  the  date  of  his  occupancy.  83 
An.  744,  Sec.  4,  Woods  vs.  NichoUs. 

The  prescription  of  three,  five  and  ten  years  can  not  be  made  by  a  person  in  bad 
faith  or  causa  <Kquirendi.  83  An.  1174;  C.  C.  3478,  and  C.  C.  caption  Sec.  3,  includ- 
ing Sec.  3,  Art.  3542,  show  that  the  plea  applies  to  Hberand/ causa. 

"The  admissibility  of  evidence  given  of  facts  not  alleged  in  the  petition  should  be 
objected  to  when  offered  and  the  point  reserved,  otherwise  it  will  be  consid- 
ered as  if  it  bad  been  responsive  to  an  allegation  in  an  amended  petition  flled 
with  the  consent  of  the  opposite  party.    England  vs.  Grippon,  15  xVn.  304. 

It  is  not  necessary  to  file  an  amended  petition  in  reply  to,  and  explanatory  of,  an 
amended  answer,  as  the  testimony  in  support  of  Its  averments  is  admissible 
under  the  issue  presented  by  the  amended  answer.    Swilling  vs.  Law,  13  An 
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412.  All  matters  of  defence  set  up  in  the  answer  must  be  considered  as  open  to- 
any  objection  of  law  and  fact,  as  if  such  objections  had  been  specially  pleaded. 
Hickman  vs.  Dawson,  33  An.  438. 


Keman  &  Lay  cock  and  J.  W.  &  O,   W.  Burgess  Attorneys  for  De- 
fendant and  Appellee :  ' 

To  annul  a  contract,  for  the  Insanity  of  a  party  to  it,  who  has  not  been  previously 
interdicted,  it  must  be  shown  not  only  that  the  incapacity  existed  at  the  time 
the  contract  was  made,  but  also  that  the  person  contracting  with  him  knew  of 
the  incapacity,  or  that  his  insanity  was  notorious.  R.  C.  C.  402;  17S8,  Sees.  2 
and  8 ;  5  M.  425 ;  10  M.  604 ;  12  M.  2M ;  4  L.  114 ;  12  An.  24 ;  38  A n.  &46. 

Notoriety  in  this  sense  can  only  be  shown  by  the  testimony  of  those  who  generally 
saw  and  conversed  with  the  person  Incapacitated. 

Insanity,  urged  as  the  cause  for  Invalidating  a  contract,  must  be  clearly  proved; 
doubts  are  resolved  in  favor  of  the  sanity  of  the  person  contracting.    12  M.  255. 

Where  the  consideration  of  a  sale  enured  to  the  benefit  of  the  interdict,  it  can  not 
be  annulled  on  the  ground  of  the  insanity  of  the  vendor  without  restitution  of 
the  purchase  price;  and,  In  any  case,  the  vendee  must,  on  proper  pleading  and 
proof,  have  judgment  for  his  Improvements  up  to  the  sum  by  which  they  have 
enhanced  the  value  of  the  property. 

A  suit  brought  to  annul  a  sale  more  than  fourteen  years  after  its  execution  is  a 
stale  demand,  which  must  be  established  by  the  clearest  and  most  convincing 
proof. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  In  1893  suit  was  brought  against  Enoch  Vanosdel  and 
his  interdiction  decreed. 

The  plaintiff  was  appointed  his  curator. 

This  suit  was  brought  by  the  curator  to  annul  and  set  aside  a  deed 
of  sale,  dated  the  22d  day  of  January,  1879,  signed  by  Enoch  Van- 
osdel, as  vendor  of  a  tract  of  land  containing  160  acres,  to  the  de- 
fendant. The  vendor  reserved  the  right  to  purchase  back  the 
property,  until  the  1st  of  January,  1880,  by  returning  to  the  pur- 
chaser the  amount  paid  by  him  on  the  property,  and  returning  the 
promissory  note  representing  a  portion  of  the  purchase  price.  He 
remained  in  possession  after  the  sale,  which  was  intended  as  a 
security  for  advances  to  be  made  by  the  vendee.  On  the  21st  day 
of  November,  1879,  Enoch  Vanosdel  acknowledged  in  a  notarial 
deed,  signed  also  by  his  wife,  that  he  had  received  the  full  amount 
of  the  purchase  price,  and  renounced  the  right  of  redemption 
stipulated  in  the  deed  of  22d  January,  1879. 

This  land  was  acquired  by  Enoch  Vanosdel  from  Q.  W.  Martin  in 
an  exchange,  dated  12th  January,  1879. 
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Two  of  the  deeds  were  passed  before  John  McGrath,  recorder  of 
the  parish  of  East  Baton  Ronge. 

From  the  Ist  of  June  until  the  latter  part  of  October  Enoch 
w^as  afflicted  with  mental  alienation,  and  was  a  patient  during  that 
time  at  the  Insane  Asylum  at  Jackson,  undergoing  medical  treat- 
ment. 

The  purchaser,  prior  to  the  signing  of  the  confirming  deed  of 
November,  1879,  paid  $100  to  Enoch  and  $100  to  his  wife,  making 
#2300,  according  to  Hyce's  account.     The  act  of  sale  was  for  $1500. 

The  witnesses  testify  that  it  was  about  all  that  the  place  was  worth. 

With  reference  to  his  mental  condition,  G.  A.  Bozeman,  a  farmer 
residing  near  this  vendor,  Enoch,  in  1879,  and  who  subsequently  was 
-employed  in  the  sheriff  and  assessor's  office,  and  had  opportunities 
to  judge  as  to  whether  he  was  insane,  testifies  that  he  knew  him  in- 
timately, and  regarded  him  as  a  man  of  sound  mind  in  the  early  part 
of  1879. 

The  sheriff  of  the  parish  and  a  number  of  other  witnesses  testify 
that  they  knew  him,  and  never  noticed  that  he  was  deranged  prior 
to  the  date  he  was  sent  to  the  Insane  Asylum ;  that  after  leaving  the 
asylum  in  1879  he  appeared  sane;  that  he  voted  intelligently,  and 
sought  to  support  himself  and  family,  consisting  of  wife  and  children. 

The  notary  before  whom  the  acts  were  passed  testifies  that  there 
was  nothing  in  the  conduct  of  the  vendor,  when  he  passed  these  acts 
of  sale,  to  indicate  that  he  was  in  the  least  deranged. 

Dr.  T.  S.  Jones  testifies  that  he  has  known  Enoch  Vanosdel  over 
forty  years,  that  he  was  a  stupid  boy,  but  that  he  can  not  state  that 
he  was  an  imbecile. 

Other  witnesses  testify  that  he  was  always  weak-minded,  and  refer 
to  certain  of  his  acts  as  showing  Insanity. 

The  testimony,  however,  does  not  sustain  the  contention  of  the 
plaintiff  that  at  the  time  of  these  transactions  Enoch  was  incapable 
of  transacting  business  or  of  making  contracts  for  the  want  of  suffi- 
cient intoUigence  and  sense  to  manage  his  affairs,  and  that  in  his 
weak  mental  condition  he  fell  an  easy  prey  to  the  wiles  and  machi- 
nations of  the  defendant  Hyce. 

More  than  twenty  witnesses,  who  knew  him  well,  resided  in  the 
same  parish;  many  of  them  his  neighbors,  who  met  him  frequently, 
conversed  with  him  and  knew  of  his  different  business  transactions, 
^  estify  that  they  did  not  know  of  any  of  his  acts  indicating  insanity, 
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and  that  they  had  never  heard  that  he  was  insane  at  the  time  that  the- 
deeds  were  passed. 

The  transactions  at  the  time  were  not  referred  to  or  spoken  of  in 
the  community  hy  any  one,  in  so  far  as  the  evidence  discloses,  as  the 
acts  of  imposition  and  fraud  by  an  unscrupalons  neighbor,  the  de- 
fendant merchant. 

The  brother  who  became  the  interdict's  curator  and  the  plaintiff 
in  this  suit,  in  that  capacity,  had  a  business  transaction  about  the 
same  time  with  the  defendant.  He  also  obtained  advances  from  the 
defendant  and  deeded  to  him  the  same  number  of  acres  of  land,, 
worth  about  the  same  amount,  to  secure  the  advances. 

It  does  not  appear  that  the  terms  and  conditions  differed  materially 
from  those  complained  of  in  this  suit. 

Not  long  subsequent  to  that  date  the  plaintiff  himself  had  business 
dealings  with  his  brother. 

While  unimportant  in  amount  they  do  not  have  a  tendency  to- 
establish  that  he  was  known  as  a  person  of  insane  mind. 

One  of  the  witnesses  testified  that  she  had  told  the  defendant  that 
Enoch  was  a  **  man  of  very  little  sense,"  that  '^  he  was  idiotic,"  andt 
that  he  had  never  transacted  any  business. 

She  is  the  only  witness  who  testified  as  to  any  notice  to  the  defend- 
ant.    She  is  not  corroborated  by  the  weight  of  the  testimony,  par-  ^ 
ticularly  in  so  far  as  relate)  to  business  transactions,  for  it  is  welb 
established  that  he  did  transact  business. 

The  defeiidant  denies  that  he  was  ever  notified  or  received  any 
warning  not  to  deal  with  him. 

More  than  fourteen  years  had  elapsed ;  the  transactions  remained 
unquestioned  all  these  years,  without  even  adverse  comments;  we- 
do  not  feel  authorized  to  disturb  these  executed  contracts. 

In  reference  to  the  advances  made  by  the  defendant  on  the  prop- 
erty placed  in  his  name  as  security : 

A  receipt  in  notarial  form  was  executed  after  they  had  been  fur- 
nished. 

The  mules  that  were  part  of  the  property  thus  advanced  are  said' 
by  several  witnesses  not  to  have  been  worth  the  amount  charged. 

The  record  discloses  that  they  were  not  sold  directly  by  the  de- 
fendant, as  appears  from  the  following: 

"  W.  H.  Wright,  sworn,  says: 

Q.  '^  Did  you  let  Mr.  Enoch  Vanosdel  have  soma  mules  during  the* 
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first  part  of  the  year  '79?  If  so,  please  state  how  many,  at  what, 
price  and  who  paid  you  for  them?  A.  I  sold  some  mules  to  Mr. 
Vanosdel  in  the  early  part  of  '79.  I  sold  him,  I  think,  four  mnles; 
I  ain't  sure.  Mr.  Vanosdel,  as  I  recollect,  came  here  to  Baton 
Bouge.  He  wanted  to  buy  some  mules  and  he  looked  at  the  stock ; 
he  told  me  he  would  buy  them  and  he  would  make  arrangements, 
with  Mr.  Hyce  to  pay  for  them.  I  went  up  to  Mr.  Hyce's  place  and 
he,  Mr.  Vanosdel,  was  at  Rolling  Fork,  and  he,  Mr.  Hyce,  was  not 
present  at  the  time.  I  left  the  mules  and  horses  there.  I  sold  them 
to  him,  but  I  can  not  tell  you  the  price  of  them ;  I  have  forgotten — I 
can  not  tell  the  price. 

Q.  "  Mr.  Hyce  paid  you  for  them?  A.  Yes,  sir;  I  think  it  was. 
about  two  weeks  afterward  he  paid  me. 

Q.  ''Was  it  a  fair  price  that  you  charged  Vanosdel?  A.  I  had  a 
talk  with  Mr.  Hyce  and  he  told  me  any  kind  of  a  deal  that  I  made 
with  this  man  would  be  all  right.  He  told  me  that  he  did  not  want 
to  make  any  money  on  it  himself.  He  said :  'If  you  sell  any  stock 
to  my  tenants,  I  don't  want  to  make  any  money  on  it.' 

Q.  "You  made  the  trade  with  Enoch  Vanosdel?  A.  He  bargained 
with  me  for  the  stock.  I  left  them  there  and  Mr.  Hyce  paid  me  for 
them  afterward. 

Q.  "In  dealing  with  Enoch  Vanosdel  did  he  strike  you  as  a  man 
who  would  be  able  to  take  care  of  his  side  of  a  trade.  A.  I  did  not. 
see  anything  wrong  with  him  any  more  than  any  other  man." 

Relative  to  the  remainder  of  the  account  the  testimony  does  not. 
show  an  advantage  improperly  taken. 

The  witnesses  for  plaintiff  state  that  advances  were  made  of  such 
provisions  as  he  and  his  laborers  needed. 

There  were  also  certain  debts  paid.  The  mere  impression  of  cer- 
tain witnesses  that  there  were  overcharges  would  not  justify  the 
conclusion  that  the  amount  advanced  did  not  amount  to,  at  least, 
$1500,  the  price  and  value  of  the  property  in  controversy. 

In  Chevalier  vs.  Whately  and  Husband,  12  An.  561,  a  well  consid- 
ered case,  the  court  held  that  contracts  with  weak-minded  persons 
will  be  closely  scrutinized  and  those  who  deal  with  them  held  to  a 
strict  standard  of  good  faith. 

The  facts  of  that  case  make  manifest  the  correctness  of  the  con- 
clusion regarding  them. 

The  object  of  the  suit  was  to  annul  two  acts  of  sale  executed,  one 
on  the  28th  December,  1847,  the  other  on  the  26th  February,  1848^ 
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The  vendor  died  in  1858  and  the  suits  were  brought  immediately 
after  his  death. 

The  professed  consideration  of  one  ot  the  sales  was  not  paid  at  all. 

The  consideration  seemingly  of  the  other  sale  consisted  of  prop- 
erty which  continued  as  before,  and  as  they  always  intended  it  should 
continue,  to  belong  to  the  vendor. 

The  vendor  was  an  excessively  weak-minded  person,  most  easily 
duped  and  deceived. 

The  defendants  were  his  relatives  and  he  was  living  with  them. 
Their  influence  as  relations  and  protectors  over  one  of  his  mental 
incapacity  was  obvious. 

The  court  concluded  that  advantage  had  been  improperly  taken 
of  the  weak-minded  vendor  by  his  relatives,  the  vendees. 

In  the  case  at  bar,  the  time  which  elapsed  between  the  date  of  sale 
and  that  of  suit  is  much  greater. 

The  sale  was  not  without  consideration,  and  it  was  not  notorious 
that  the  vendor  was  weak-minded,  nor  is  the  fraud  charged  obvious. 

In  case  of  Holland  vs.  Miller,  12  An.  624,  the  fraud  was  not  estab- 
lished. The  court  says :  ^<  Contracts  would  rest  on  a  very  weak  foun  - 
dation,  if  those  of  the  most  solemn  character  could  be  avoided  on 
allegations  of  insanity,  when  the  proof  thereof  is  contradictory. 

^'It  would  be  necessary  for  the  (ontracting  parties,  before  the 
execution  of  the  contract,  to  inquire  into  their  mutual  mental  sound- 
ness.'* 

These  utterances  apply  to  the  case  at  bar. 

In  Baamgarden,  Curatrix,  vs.  Langles,  35  An.  441 :  On  the  81st  De- 
cember, 1877,  Baumgarden  sold  to  Langles. 

Suit  to  annul  the  sale  was  brought  on  the  SOth  December,  1878. 

One  of  the  grounds  was  fraud,  in  that  defendant  being  well  aware 
of  Baumgarden' s  mental  weakness,  took  advantage  thereof  and  that 
by  threats,  improper  influences  and  false  and  fraudulent  representa- 
tions induced  the  vendor  to  sign  the  deed  of  sale. 

The  proof  was  not  clearly  established. 

The  court  affirmed  the  judgment  of  the  District  Court  rejecting  the 
demand. 

The  law  treats  with  special  regard  those  unfortunate  beings  de- 
prived of  understanding. by  some  providential  dispensation. 

It  also  treats  with  tenderness  those  whose  mental  weakness  renders: 
incapable  of  managing  their  affairs;  but  neither  applies  in  the  case 
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at  bar,  for  the  evidence  does  not  establish  that  the  sadly  afflicted 
man  who  was  iuterdicted  in  1893  was  insane  in  January,  1879,  nor 
does  it  establish  that  he  was  at  the  last  mentioned  date  notoriously 
weak-minded  and  incapable  of  giving  consent  to  a  contract  for 
advances  to  enable  him  to  cultivate  his  place. 
The  judgment  appealed  from  is  affirmed  at  appellants'  costs. 


No.  11,471. 

W.   K.  Bender   (Vigksburg  Bank  Subrogated)   vs.  James  R. 

McDowell.  I  ^  «^i 

The  sabstance  of  our  jurisprudence  on  the  subject  Is  that  a  certain  degree  of  sane-       ~46^~393' 
tlty  attaches  to  the  cKi  of  an  attorney  at  law  as  an  officer  of  court,  wtxich  raises      f  l^i  ^^2\ 
a  legal  presumption  that  It  was  authorized,  and  Imposes  on  the  client  denying 
his  authority  the  duty  of  supporting  his  denial  with  an  oath.  In  order  to  over- 
come  that   presumption    and   put  the   opposite   party   to  the  proof   of   his 
authority. 

But  this  rule  Is  not  exclusive  of  all  others ;  and  such  an  oath  Is  not  a  condition  pre- 
cedent to  the  administration  of  any  proof  on  the  part  of  the  party  who  denle^ 
the  authority  of  the  attorney.  It  Is  permissible  for  such  party  to  go  on  the 
stand  and  testify  on  the  subject. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Madison. 
Montgomery,  J, 


A.  L.  Slack  Attorney  for  Plaintiff,  Appellant: 

Where,  in  an  action  under  R.  C.  C.  3547  to  revive  a  judgment,  the  defence  is  that  the 
attorney  who  represented  the  defendant  and  waived  service  of  the  petition, 
upon  which  judgment  by  default  was  confirmed,  was  unauthorized,  such  alle- 
gations must  be  supported  by  the  oath  of  the  defendant,  as  a  condition  prece- 
dent to  setting  up  such  want  of  authority  in  the  attorney.  "  No  contrary  doc- 
trine has  ever  been  held."  Dookham  vs.  Potter,  27  An.  74;  citing  and  affirming, 
9M.  88;  10M.639;  8N.  S.  232-5;  4  R.  23;  12  R.  95-7;  1  An.  393;  3  An.  658;  5  An.  118; 
10  An.  67 ;  24  An.  238 ;  20  An.  204. 

A  defendant  In  such  a  suit,  who  thus  failed  to  verify  such  allegations  by  a  previous 
oath  as  to  their  verity,  should  not  be  permitted  to  testify  in  his  own  behalf. 

Evidence  going  to  show  the  motive  or  Inducement  upon  which  a  party  acted,  and 
what  was  said  and  done  at  the  time,  Is  not  hearsay,  but  original  evidence;  so 
where  the  attorney  of  the  plaintiff  In  the  original  suit  offers  to  prove  what  the 
attorney  of  the  defendant  said  and  did  in  regard  to  his  waiver  of  service  of  the 
suit  sought  to  be  revived,  such  testimony  is  not  only  in  rebuttal,  but  is  part  of 
theresgesia;  and  unqualifiedly  so,  when  the  attorney  who  acted  for  the  defend- 
ant is  dead,  and  can  not  testify  in  his  own  behalf. 

An  attorney  can  "  waive  the  service  of  the  plaintiff's  petition."  C.  P.  177;  8  N.  S. 
34-5;  1  An.  398;  6  An.  709. 
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Waiver  of  service  is  a  legal  notice  to  the  defendant  of  the  pending  suit,  and  "  such 
waiver  has  the  same  effect  as  if  citation  had  been  served  by  the  sheriff."  Sex- 
ton vs.  Brooks,  12  La.  696  So  in  the  defence  here,  it  is  on  a  parity  with  a  case 
in  which  a  defendant  sues  to  annul  a  Judgment,  on  the  ground  that  the  return 
of  the  sheriff  on  the  citation  is  false.    24  An.  832. 

The  burden  of  proof  is  on  the  defendant,  for  he  must  show  "  good  cause  why  the 
Judgment  should  not  be  revived."    B.  C.  C.  8647;  Levy  vs.  Calhoun,  84  An.  415. 

The  uncorroborated  testimony  of  the  defendant  in  his  own  behalf,  against  the  acts 
of  a  dead  man,  is  of  the  weakest  kind,  and  not  entitled  to  sufficient  weight  to 
warrant  a  judgment.  Such  testimony  should  be  "  strengthened  by  strong,  or 
at  least  reasonable,  additional  independent  proofs."    87  An.  97;  R.  C.  C.  2288. 


E.  D.  Farrar  and  W.  M,  Murphy  Attorneys  for  Defendant  and 
Appellee : 

It  can  not  be  for  a  moment  doubted  that  a  party  condemned  without  citation  or 
hearing  could  sue  to  have  the  fact  judicially  determined,  and  yet  more  evi- 
dently that  he  may  use  the  same  fact  as  an  exception  to  preserve  his  rights  if 
sued.  This  he  may  do  at  any  time  the  judgment  so  obtained  Is  sought  to  be  en- 
forced against  him  for  any  purpose  or  in  any  manner,  and  even  could  it  be 
held  that  he  must  bring  such  a  suit  within  a  fixed  time,  as  it  can  not,  by  the 
express  terms  of  Art.  612,  C.  P.,  nowhere  and  to  no  class  of  cases  is  more  appli- 
cable the  maxim,  ^uat  Umpora/ia,  etc.  Conery  vs.  Rotchford,  Brown  &  Co.,  80 
An.  692. 

In  an  action  to  revive  a  Judgment  defendant  Is  permitted  to  show  want  of  citation 
or  the  nullity  of  the  juds^nent  resulting  from  any  cause.  And  defendant,  setting 
up  the  defence  that  counsel  In  the  original  suit  had  no  authority  to  represent 
him,  need  not  file  an  affidavit  of  want  of  authority  in  th6  attorney  as  a  pre- 
requisite to  establishing  that  fact  on  trial.    SO  An.  368 ;  27  An.  74. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  to  revive  the  judgment  rendered  in  the 
case  of  W.  K.  Bender  vs.  J.  R.  McDowell,  on  the  1 1th  of  Jane,  1888, 
of  which  the  subrogee  subsequently  became  owner;  to  which  the  de- 
fence tendered  in  the  answer  is,  that  no  valid  judgment  had  originally 
been  rendered  against  him,  as  he  had  never  been  cited.  The  answer 
specially  denies  that  he  ever  employed  or  authorized  any  attorney 
to  represent  him  in  said  proceeding,  either  to  make  an  appearance, 
to  accept  service,  or  in  any  manner  whatever. 

In  the  record  appears  a  written  acceptance  of  service  of  the  suit 
in  which  judgment  is  sought  to  be  revived,  and  citation  waived,  by 
Spencer  &  Lucas,  as  attorneys  for  the  defendant.  And  on  this  ac- 
ceptance and  waivor  a  judgment  by  default  was  entered,  which  was 
made  final  on  the  day  the  judgment  was  signed. 


NEW  ORLEANS,  MARCH,  1894.  896 

Bender  vs.  McDowell. 

When  the  defendant  was  offered  as  a  witness  in  his  own  behalf,  the 
plaintiff  objected  to  his  evidence  on  the  £^and  that  he  could  not  be 
heard  to  testify  as  to  want  of  citation,  or  that  the  counsel  who  rep- 
resented him  was  unauthorized  to  represent  him,  because  he  had 
not  made  oath  to  the  truthfulness  of  the  averments  of  his  answer. 

This  objection  was  overruled  in  the  court  below,  and  the  plaintiff's 
counsel  retained  a  bill  of  exceptions. 

As  this  is  the  controlling  question  in  tlie  case,  and  it  is  presented  at 
the  threshold  of  the  investigation,  it  must  be  disposed  of  preliminarily. 

We  note  the  concession  stated  in  the  brief  of  defendant's  counsel 
and  its  qualification,  which  are  as  follows,  viz. : 

*<  Plaintiff's  second  objection  was  that  defendant  had  not  denied, 
under  oath,  the  authority  of  counsel  who  pretended  to  represent 
him;  and  counsel  relies  confidently  on  the  case  of  Dockham  vs. 
Potter,  27  An.  74,  and  the  authorities  there  cited. 

^<  That  case  and  the  authorities  cited  simply  decide  that  the  party 
alleging  want  of  authority  in  an  attorney  who  appears  in  court  must 
prove  the  fact  of  want  of  authorization.  It  is,  of  course,  clearly 
settled  in  our  jurisprudence,  that  when  an  attorney  so  appears, 
being  a  sworn  officer  of  the  court,  the  presumption  is  that  he  is 
authorized  to  represent  his  principal ;  and  so  strong  is  the  presump- 
tion, that  the  court  will  not  listen  to  a  party  who  denies  the 
authority,  unless  the  denial  is  supported  by  an  affidavit.  But  in  the 
cases  relied  on,  the  state  of  facts  existing  were  very  different  from 
the  facts  of  this  case. 

*'  In  Dockham  es.  Potter,  plaintiff  sued  to  annul  a  judgment  ren- 
dered against  her  on  the  grounds  of  want  of  citation,  alleging  want 
of  authority  in  the  attorney  who  appeared  for  her. 

<<  She  not  only  did  not  support  her  allegations  by  affidavit,  but  did 
not  offer  one  word  of  testimony  to  disprove  the  authority. 

^'  The  court  very  properly  held  that  her  bare  allegations  would 
not  outweigh  the  presumption  of  authority  in  the  attorney. 

*^  And  in  every  case  cited  in  that  opinion,  it  will  be  found  that 
where  a  party  has  not  been  permitted  to  overthrow  the  presump- 
tion of  authority  in  his  attorney,  it  was  where  the  party  simply 
relied  on  his  naked  denial  of  authority,  without  attempting  to  show 
the  fact  by  sworn  testimony." 

The  proposition  of  the  plaintiff  is,  that  when,  in  an  action  to  annul 
a  judgment,  the  defendant  sets  up  as  a  defence,  its  absolute  nullity 
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because  it  waa  not  founded  on  citation,  and  in  support  of  that  con- 
tention alleges,  in  his  answer,  that  the  attorney  who  accepted 
service  was  not  authorized,  he  is  obliged  to  support  that  averment 
by  his  oath  as  to  its  truthfulness,  as  a  condition  precedent  to  making 
any  proof  of  such  want  of  authority  on  the  part  of  the  said  attorney. 

The  leading  case  on  the  question  is  Dockham  vs.  Potter,  27  An. 
74;  and  as  plaintiff's  counsel  has  reproduced  in  his  brief  pertinent 
extracts  therefrom,  we  will  quote  them  in  their  entirety  as  the  best 
mode  of  presenting  the  view  entertained  by  the  court.  They  are  as 
follows,  to -wit: 

*<  His  authority  to  consent  to  the  judgment  *  *  *  has  not  been 
denied  under  oath  by  the  plaintiff,  and,  until  thus  denied,  the  de- 
fendant was  not  required  to  prove  it.  He,  the  attorney,  was  a  sworn 
officer  bound  by  his  oath,  as  well  as  by  the  principles  of  integrity 
and  honor  which  ought  to  characterize  the  profession  of  which  he 
was  a  member,  to  act  correctly  in  its  pursuits.  Thus  situated,  it  is 
not  to  be  presumed  that  he  acted  in  the  present  case  without  author- 
ity. On  the  contrary,  every  presumption  is  in  favor  of  his  having 
pursued  a  proper  course  of  conduct,  unless  the  contrary  should  be 
suggested  by  the  opposite  party  on  affidavit.  *  *  *  Hays  vs. 
Curry,  9  M.  88.  And  this  has  been  the  uniform  doctrine  of  this  court 
since  that  decision."  Citing:  lU  M.  689,  Johnson  et  al.  vs.  Brandt; 
8  N.  S.  288,  Dangerfield  vs.  Thurston;  4  R.  28,  Bonnefoy  vs.  Landry; 
12  R.  96-97,  Fisher  vs.  Moore;  1  An.  898,  Oonrey  vs.  Brenham;  8 
An.  558,  Campbell  vs.  Arceneaux;  5  An.  118,  Barnes  vs.  Profllet; 
10  An.  67,  Jeanney  vs.  Ricker;  24  An.  288#Succession  of  Massieu. 

The  court  further  said : 

"That  an  attorney  at  law  *  *  *  is  presumed  to  have  author- 
ity to  do  so  was  expressly  decided  in  the  case  of  Danger fleld  vs. 
Thurston,  8  N.  S.  285,  and  nothing  to  the  contrary  has  ever  been 
held  by  this  court.  If  the  plaintiff  desired  this  court  to  notice  the 
suggestion  that  the  attorney  at  law  *  *  *  had  no  authority  to 
do  so  from  herself  and  husband,  she  should  have  alleged  the  fact 
under  oath,  which  she  has  not  done. 

"As  additional  authority  I  refer  to  Succession  Patrick,  20  An. 
204.'' 

In  an  almost  uniform  manner  of  expression,  the  same  precept  has 
been  announced  in  many  preceding  cases. 

In  Barnes  vs.  Profilet,  5  An.  117,  it  was  said  that  "  the  attorney's 
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authority  must  be  presumed  until  disproved,"  citing  Hayes  vs.  Curry, 
9  Martin,  88;  Dangerfleld's  Executor  vs.  Thurston,  8  N.  S.  284*, 
Conrey  vs.  Brenham,  1  An.  898. 

In  Campbell  vs.  Arceneaux,  3  An.  558,  it  was  said  that  'Mtls  ob- 
vious that  we  can  not  permit  a  party  to  impugn  the  authority  of  the 
attorney  upon  a  mere  suggestion,  etc.  *  *  *  Such  a  course  is 
repugnant  to  all  sound  rules  of  law,  and  to  the  authority  which 
courts  are  bound  to  accord  to  their  officers." 

In  Succession  of  Massieu,  24  An.  237,  it  was  said  that ''  aside  from 
the  proof  in  the  record,  the  authority  of  the  attorney  will  not  be 
presumed."  Citing  9  M.  88;  10  M.  639;  12  R.  95;  3  An.  558;  5 
An.  118;   10  An.  66. 

In  Succession  of  Patrick,  20  An.  204,  it  was  said  that  '^  we  must 
presume  that  the  counsel  was  authorized  to  represent  his  clients,  the 
contrary  not  being  supported  by  oath." 

Taken  all  in  all,  the  conclusion  is,  that  a  certain  degree  of  sanctity 
attaches  to  the  act  of  an  attorney  at  law,  as  an  officer  of  court, 
which  raises  a  legal  presumption  that  it  was  authoiized,  and  imposes 
on  the  client  denying  his  authority  the  duty  of  supporting  his  denial 
with  an  oath,  in  order  to  overcome  that  presumption  and  put  the 
opposite  party  to  proof.  We  find  no  case  which  goes  to  the  extent  of 
holding  that  the  making  of  such  an  affidavit  is  a  condition  precedent 
to  the  administration  of  any  proof  under  his  plea.  We  think  it  was 
competent  for  the  defendant  to  be  heard. 

The  district  judge  seems  to  have  entertained  a  correct  view  of  the 
law,  and  properly  overruled  the  objection  of  plaintiff's  counsel  and 
admitted  the  evidence  of  the  defendant  as  witness  on  the  subject. 

On  the  merits  of  the  case,  there  seems  little  doubt  of  the  sufficiency 
of  the  defendant's  evidence  to  justify  the  judgment  rendered  in  his 
favor. 

His  statement  under  oath  as  a  witness  is  positive  to  the  effect,  that 
he  had  no  knowledge  of  the  existence  of  the  suit  until  seven  or  eight 
years  after  its  date ;   and  only  then  became  aware  of  it  by  accident. 

That  he  never  employed  the  attorneys  who  acted  as  his  counsel  in 
the  case,  and  accepted  service  of  the  petition  in  his  name.  That  he 
never  had  any  conversation  with  them  about  it. 

Counsel  for  plaintiff  has,  ex  induatriay  collated  quite  a  number  of 
collateral  facts  and  historical  circumstances  indicative  of  the  em- 
ployment of  the  said  counsel.     He  also  cites  the  circumstance  of 
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both  members  of  said  law  firm  being  dead,  thus  rendering  it  impos- 
sible for  the  defendant's  testimony  to  be  contradicted  by  them — ^in- 
sisting upon  the  rigorous  enforcement  of  the  rule  so  often  applied 
in  such  cases,  that  such  testimony  is  the  weakest  of  all  evidence, 
and  entitled  to  little  or  no  credit. 

Accepting  this  view  and  giving  it  due  weight,  we  do  not  feel  at 
liberty  for  that  reason  to  disregard  the  plain  and  emphatic  statement 
of  the  defendant — however  persuasive  and  cogent  the  argument 
against  it  may  be. 

His  evidence  is  terse  and  unequivocal,  and  in  no  manner  contra- 
dicted. 

We  see  no  reason  for  altering  the  decree  of  the  court  a  qua. 

Judgment  affirmed. 
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IJi_wo(  No.   11,438. 

City  of*  New  Orleans  vs.   C.   S.   Dupossat    bt    als. 
J.   L.   LeBourgbois,  Third  Party. 

In  case  the  record  discloses  that  a  third  person  appealing  from  a  Judgment 
between  other  parties  has  no  interest  in  the  appeal,  that  the  Judgment 
appealed  from  in  no  way  aggrieves  him,  and  does  not,  as  to  him,  form 
re8  <M^udicatat  the  appeal  will  be  dismissed  on  proper  motion  timely  made 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  John 
the  Baptist.     Rost.  J. 

J,  L,  Bradford  Attorney  for  Plaintiff  and  Appellee : 

In  a  suit  to  partition  lands,  when  there  are  no  issues  between  the  parties  thereto 
save  as  to  mode  of  partition,  and  the  Judgment  orders  a  sale  to  effect  partition, 
it  is  irregular  to  allow  a  suspensive  appeal  to  a  stranger,  who  comes  in  by  pro- 
test and  informs  the  court  that,  as  a  defendant  in  another  suit  pending  in  the 
same  court,  he  has  an  interest  in  the  land  which  will  be  prejudiced  by  the  Judg- 
ment and  sale.  R.  C.  C.  1289,  1384, 1890  and  24^2;  43  An.  1118;  16  An.  251;  14  An.  181; 
3  An.  597;  1  An.  284;  11  R.  16;  7  M.  (N.  S.)  575;  6  M.  (N.  80  350. 


James  Legendre  and  G.  V,  Soniat  Attorneys  for  Heirs  of  Joseph 

Soniat  Duf ossat,  Defendants  and  Appellees : 

Appeals  under  Art.  671  of  the  Code  of  Practice  are  allowed  only  to  third  parties 
who  have  seasonably  intervened  and  offered  proofs  of  their  pretensions 
before  the  rendition  of  the  judgments. 
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District  judges  have  excluslyo  jurisdiction  In  partition  suits;  the  sufficiency  re{ 
tton  of  evidence  is  entirely  and  exclusively  within  the  discretion  of  the  District 
Courts,  and  this  court  will  not  reverse  such  decrees,  unless  manifestly  errone- 
ous, unjust  and  arbitrary,  and  even  In  tills  latter  case  the  remedy  is  not  by 
appeal,  but  by  ceriiorari  and  prohibition. 

When  a  tbird  party  remains  inactive  and  offers  no  proofs  of  his  pretensions  In  the 
lower  court,  same  can  not  be  raised  for  the  first  time  in  a  petition  or  motion  of 
appeal. 

Partition  proceedings  must  be  granted  upon  the  application  of  the  ostensible 
owners;  they  do  not  pass  upon  the  real  titles,  but  are  mainly  ex  parte  orders, 
and  must  be  viewed  with  favor  by  our  courts. 


W.  J.  Waguespack,  Curator  ad  hoc  for  the  Minors  Dafossat,  Char- 
bonnet  and  McClelland,  Appellees : 

A  judgment  of  partition  ordering  a  sale  of  the  property  sought  to  be  partitioned 
can  not  aggrieve,  and  is  not  res  judicata,  gttoad  a  third  party  claiming  on  ad- 
verse title,  if  said  third  party  should  afterward  be  decreed  the  real  owner  of 
the  property.    C.  C.  24(>2;  1  An.  2B4;  3  An.  597;  16  An.  251,  280. 

An  appeal  will  be  granted  to  a  third  party  from  an  order  of  sale,  where  the  prop- 
erty could  notf  after  the  sale,  be  wrested  from  the  hands  of  third  parties  by  a 
netc  mii^  but  It  will  not  be  granted  where  the  property  could  be  wrested  from  the 
hands  of  third  parties  by  a  new  wit;  in  the  first  instance,  the  injury  is  irremedl 
able;  in  the  second  it  is  remediable.    37  An.  118;  22  An.  200;  31  An.  823;  7  R.  232. 


W,  8,  Benedict  and   Robert  O,  Dugu6  Attorneys  for  Jas.  L.  Le- 
Bourgeois,  third  party,  Appellant : 

A  third  person  who  is  aggrieved  by  a  judgment  may  appeal  from  it.  ;C.  P.  571;  27. 

An.  184;  23  An.  768;  17  An.  320;  30  An.  801;  25  An.  7,  8;  3  R.  113. 
If  the  record  does  not  show  his  appealable  Interest,  the  case  will  be  remanded  to 

enable  him  to  show  It.    2  R.  3d3 ;  7  N.  8.  575 ;  6  An.  529. 
The  injury  which  gives  the  right  to  appeal  need  not  be  so  irreparable  that  money 

can  not  compensate  it.    33  An.  133,  560;  22  An.  512;  24  An.  154;  26  An.  603;  23  An 

52;  14  An.  57;  12  An.  455. 
A  partition  can  not  be  ordered  unless  all  the  parties  Interested  are  proDerly  before 

the  court.    45  An.  1049,  1065;  12  S.  Rep.  496;  17  La.  384;  4  An.  56,260;  44  An.  170; 

15  An.  251;  C.  C.  1329;  C.  P.  1024 ;  41  An.  1028, 1028. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiffs  and  defendants,  as  appellees,  unite  in 
a  motion  to  dismiss  the  appeal,  which  is  prosecuted  by  Joseph  L. 
LeBourgeois,  a  person  not  party  to  the  suit  and  judgment,  on  the 
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ground  that  he  is  shown  by  the  record  to  be  without  interest  in  the 
appeal,  that  the  judgment  rendered  does  not  aggrieve  him,  and  that 
same  does  not  form  rea  adjudicata  as  to  his  pretensions. 

The  status  of  this  cause,  in  so  far  as  it  concerns  this  motion,  is 
completely  and  accurately  stated  in  State  ex  rel.  City  of  New  Orleans 
vs.  Judge,  45  An.  960,  wherein  relators — who  are  plaintiffs  here — 
demanded  the  revocation  and  annulment  of  the  order  of  appeal 
which  the  respondent  had  granted  in  favor  of  the  present  appellant, 
on  the  ground  that  same  was  illegal  and  null. 

In  denying  relief  to  the  relator  in  the  case  we  said : 

'^The  case  brought  is  an  appealable  one,  and  relator's  complaint 
is  that  it  has  been  appealed  to  this  court,  but  improperly.  The 
orderly  and  proper  course  for  relator  was  to  await  action  in  this 
court  on  the  appeal." 

Availing  themselves  of  this  suggestion,  doubtless,  the  appellees 
have  filed  this  motion  to  dismiss. 

Recapitulating,  substantially,  from  that  case,  all  the  facts  that  are 
necessary  for  an  understanding  of  the  question  for  decision,  we  have 
the  following,  to -wit: 

That  the  matter  of  dispute  between  the  co- proprietors  of  a  tract 
of  timbered  lands  is,  whether  same  is  susceptible  of  partition  in  kind 
— plaintiffs'  contention  being  that  a  sale  is  necessary,  and  the  de- 
fendants disavowing  the  necessity  of  licitation  of  the  property. 

That  in  the  judgment  of  the  court  sale  was  necessary  and  it  so  de- 
creed— neither  plaintiffs  or  defendants  expressing  any  dissatisfaction 
therewith,  or  prosecuting  any  appeal  therefrom. 

That,  notwithstanding  the  suit  was  not  disposed  of  and  remained 
untried  for  more  than  one  year  after  it  was  filed,  the  appellant  did 
not  intervene  and  set  out  his  demands,  so  as  to  have  them  examined 
and  decided  contradictorily  with  the  parties  plaintiff  and  defendant; 
but,  on  the  contrary,  appeared  in  open  court  on  the  day  judgment 
was  rendered  and  tendered  a  protest  in  writing,  which  is  of  the  fol- 
lowing purport,  viz. : 

^^  Joseph  L.  LeBourgeois  comes  into  court  for  the  sole  purpose  of 
calling  its  attention  to  the  fact  that  the  plaintiffs  in  this  suit  allege, 
in  their  petition,  that  the  land  which  they  seek  to  partition  is  'the 
same  land  now  the  subject  of  a  suit  pending  in  this  court,  removed 
from  the  First  l.istrict  Court  for  the  Parish  of  Orleans,  in  1859,  and 
numbered  718  on  the  docket  of  this  court,  in  which  the  City  of  New 
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Orleans  and  Joseph  Soniat  Dnfossat  were  plaintiffs  and  Joseph  L. 
LeBonrgeois  and  Felix  Becnel  were  defendants.' 

'<  This  appearer  further  calls  attention  to  the  fact  that  he  is  the 
Joseph  L.  LeBonrgeois  referred  to ;  that  the  plaintiffs  and  thts  defend- 
ants in  this  suit,  all  of  whom  claim,  in  their  pleadings  herein,  to  be 
the  successors  and  legal  representatives  of  the  plaintiffs  in  suit  No. 
713,  can  not  obtain  a  partition  of  lands,  the  title  to  which  is  shown 
by  the  record  here  to  be  in  contest  between  themselves  and  others 
in  another  suit  pending  in  this  court,  without  making  these  others 
parties  to  their  partition  suit;  that  the  said  plaintiffs  in  this  refuse  to 
make  themselves  parties  to  the  other  pending  suit,  as  they  should 
do,  and  they  so  refuse  in  order  to  compel  this  appearer  to  forego  the 
advantages  which  he  enjoys  as  a  defendant  in  the  other  suit,  which 
he  is  anxious  to  try,  but  can  not  try,  owing  to  the  determination  of 
the  plaintiffs  and  the  defendants  in  this  suit  not  to  make  themselves 
parties  to  the  other  as  aforesaid. 

'^  Your  appearer  refers  to  the  record  in  the  said  suit  No.  718  and 
to  the  record  in  this  suit,  to  substantiate  the  averments  herein  con- 
tained, and  reserving  all  of  his  rights  in  the  premises,  he  respectfully 
files  this,  his  written  protest,  against  any  further  steps  being  taken 
herein,  until  all  proper  parties  shall  be  made  as  the  law  requires, 
and  for  general  relief." 

The  purport  of  said  protest  is  that  the  plaintiffs  and  defend- 
ants can  not  obtain  a  partition  of  said  lands  in  this  suit,  because  the 
title  thereto  is  shown  by  the  record  to  be  in  controversy  between 
themselves  and  others  in  another  pending  suit,  and  they  have  not 
been  made  parties  to  the  present  suit. 

That  the  court  refused  to  allow  this  protest  to  be  filed,  and  the 
protestant  excepted  and  retained  a  bill  of  exceptions.  Subsequent 
to  the  rendition  of  a  final  judgment  decreeing  a  partition  by  licita- 
tion,  from  which  neither  plaintiffs  or  defendants  appeal,  the  pro- 
testant obtained  and  prosecutes  this  appeal. 

The  following  argument  in  favor  of  appellant's  right  we  quote 
from  his  counsel's  brief,  viz. : 

''  Moreover,  the  sale  is  to  be  made  at  public  outcry,  after  the  usual 
advertisement,  in  the  parish  where  he  lives. 

**  Where  will  he  find  a  purchaser  for  the  property,  if  he  wants  to 
sell  it,  after  these  advertisements? 

*< Again,  if  he  stands  by  and  allows  the  sale  to  proceed,  laches  will 
26 
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be  impated  to  him  and  he  may  lose  his  property,  with  no  recoorse 
except  a  suit  for  damages  against  persons  who  may,  or  may  not,  be 
able  to  pay  them.  If  he  merely  protests,  bat  does  not  enjoin,  he 
will  be  compelled,  after  bis  title  is  recognized  in  the  pending  suit,  to 
sue  the  purchaser  to  annal  the  sale,  or  to  resist  a  snit  in  which  the 
purchaser  may  set  up  his  pretensions,  or,  if  the  purchaser  attempts 
to  take  possession  in  the  meantime,  to  sue  to  protect  his  possession. 

*<  In  any  event,  the  judgment  can  only  breed  mischief  and  litigation. 
It  was  evidently  obtained  to  stir  up  new  litigation,  to  compel  the 
appellant  to  bring  a  petitory  action  and  resort  to  an  injunction; 
tactics  which  this  court  will  not  countenance. 

''This  purpose  is  patent  on  the  face  of  the  record.  No  sane  person 
interested  in  the  land,  interested,  therefore,  in  having  it  sold  to  ad- 
vantage, would  dream  of  exposing  it  for  sale  with  such  an  adverse 
claim  outstanding  against  it;  a  claim  which  makes  it  unsafe  for  any 
one  to  buy,  and  impossible  to  expect  the  offer  of  a  fair  price. 

''  Minors  claim,  an  interest  in  it.  They  are  the  wards  of  the  court, 
and  the  sale  should  not  be  permitted,  if  for  no  other  reason  than 
that  their  interest  requires  it  to  be  postponed. 

''  Although  joint  owners  can  not  be  compelled  to  remain  in  indi- 
vision,  a  partition  can  only  be  allowed  in  the  orderly  course  of 
judicial  proceedings.  All  parties  claiming  an  interest  in  the  property 
must  be  brought  before  the  court.  Until  they  are  in  court,  the  par- 
tition can  not  be  decreed.  18  S.  Rep.  817,  821;  12  S.  Rep.  496;  17 
La.  384;  4  An.  53,  260;  44  An.  170;  15  An.  251;  C.  0.  1329;  C. 
P.  1024." 

And,  in  conclusion,  his  argument  thus  proceeds: 

*'  We  believe  the  prematurity  of  the  action  and  the  want  of  neces- 
sary parties  are  ample  reasons  to  justify  the  reversal  of  the  judg- 
ment, and  we  have,  therefore,  abstained  from  pointing  out  other 
defects,  apparent  on  the  face  of  the  record,  which  invalidate  the 
proceedings. 

<'  The  appellant  prays  the  motion  to  dismiss  may  be  denied,  the 
judgment  reversed  and  the  suit  dismissed." 

We  think  it  quite  clear  that  appellant  is  without  right  or  interest 
to  interfere  with  the  parties  in  the  present  litigation,  because  the 
judgment  does  not  disturb  his  title  to  the  property  in  the  least,  and 
a  public  judicial  sale  for  purpose  of  effecting  a  partition  inter  partes^ 
would  not  cause  him  any  injury. 
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Bat  granting,  for  the  argument,  all  that  appellant  contends  for,  it 
is  striking  and  evident,  that  it  was  his  plain  duty  to  have  intervened 
and  made  his  claim  in  season :  and  failing  in  this,  he  most  take  his 
recourse  in  some  other  and  independent  proceeding. 

The  motion  to  dismiss  is  well-grounded. 

Appeal  dismissed. 


No.  11,472. 

li.  F.  MONTOOMBBY  ET  ALB.  VS.  MABTDALB  LAND  AND  LUMBBB  COM- 
PANY, Limited,  and  Albz.  Blanche. 

BoABD  OF  Commissionbbs,  Fifth  Louisiana  Levee  Dibtbict,  Wab- 

BANTOBS. 

Half  of  the  property  was  assessed  in  the  name  of  tbe  owner  many  years  after  his 
death,  althongb,  by  tbe  records  of  tbe  clerk's  olUce,  It  was  made  public  that 
his  saccesslon  was  opened,  tbe  property  inventoried  and  an  executor  ap- 
pointed. 

When  the  fact  is  known  that  tbe  owner  is  dead  and  bis  snocession  is  opened,  the 
assessments  should  be  made  in  tbe  name  of  bis  "  estate." 

The  certificate  of  a  tax  collector  to  tbe  assessment  roll  applies,  under  tbe  terms  of 
the  statute,  only  to  those  who  are  notified  by  publication. 

A  certificate  to  establish  that  notice  was  given  by  mail  to  a  non-resident  tax -payer 
will  not  be  held  conclusive.    It  must  yield  to  absolute  proof. 

The  evidence  is  conclusive  that  no  sufficient  notice  was  ever  mailed  to  plaintiffs. 

Statutes  to  divest  title  most  be  strictly  pursued. 

The  requisite  notice  must  be  given  according  to  statute. 

Notice  being  a  condition  precedent  to  tbe  validity  of  tbe  sale,  tbe  absolute  want  of 
notice  is  not  cured  by  tbe  prescription  of  three  or  five  years. 

Tbe  deed  of  sale  by  the  warrantor  contained  a  stipulation  of  no  warranty. 

Tlie  buyer,  not  being  aware  of  the  danger  of  eviction.  Is  entitled  to  recover  the 
price  paid. 

APPEAL  from  the  Seveath  District  Ooart,  Parish  of  Tensas. 
Montgomery,  J. 


R.  H.  Snyder,  Jr.,  for  Plaintiffs  and  Appellees: 

An  assessment  of  real  estate  which  does  not  describe  on  its  face  or  by  reference  to 
accessible  public  documents  the  property  Intended  to  be  assessed  is  null  and 
void.    WiUon  vs.  Marshall,  10  An.  829. 

tt  is  indispensable  that  the  assessment  furnish  the  means  of  identifying  tbe  land 
assessed.    Saunders  on  Taxation,  104. 

The  assessment  is  invalid  unless  it  gives  such  a  description  of  the  lands  that  the 
parts  of  the  government  subdivisions  belonging  to  the  tax-payer  can  be  ascer- 
tained and  separated  from  the  parts  of  tbe  same  subdivisions  belonging  to 
other  persons.    Person  vs.  O'Neal,  82  An.  238. 
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The  legal  assessment  of  realty  owned  in  Indivlslon  by  two  or  more  persona  re- 
quires that  each  owner  shall  be  separately  assessed  .with  his  undivided  inter- 
est in  the  whole.    Saunders  on  Taxation,  108;  Hays  vs.  Viator,  33  An,  1165. 

The  assessment  of  realty  In  the  name  of  a  person  long  since  dead,  whose  will  hsv 
been  probated  in  the  parish  where  the  property  Is  situated,  and  where  the  tax 
sale  was  made.  Is  null  and  void.  Stafford  vs.  i  witchell,  83  An.  520;  Carter  ei  al, 
vs.  City,  83  An.  818;  Succession  of  Mercier,  42  An.  1139;  Norres  vs.  Hays,  44  An.  912. 

A  tax  sale  made  since  the  adoption  of  the  Constitution  of  1S79,  where  no  notice 
was  given  to  the  tax  debtors,  is  absolutely  null  and  void.  Article  210  of  the 
Constitution ;  Breaux  vs.  Negrotto,  43  An.  428;  ^forres  et  al.  vs  Hays  et  al.^  44  An. 
912. 

When  it  appears  that  the  description  on  the  assessment  roll  is  too  vague  and  in- 
definite to  operate  a  conveyance  of  title  or  to  serve  as  a  basis  of  title,  the  as- 
sessment Is  null.    Gibson  vs.  Hitchcock,  37  An.  214. 

Article  210  of  the  Oonstitutioil  solemnly  declares  that  the  property  of  an  Individual 
shall  not  be  forfeited  for  the  non-payment  of  taxes,  unless  notice  shall  have 
been  first  given  to  such  Individual. 

Article  210  contemplates  some  effective  notice,  such  as  the  mailing  to  and  the 
receipt  by  the  tax  debtor  of  the  notice. 

This  court  has  within  the  past  year  defined  the  legislative  term  "unknown 
owner,"  and  has  declared  such  person  to  be  one  whose  postofflce  address  Is 
unknown  to  the  tax  collector. 


Clinton  &  Oarrett  Attorneys  for  the  Defendants  and  Appellants : 

As  the  main  defence  set  up  by  the  defendant  company  against  plaintiffs  has  been 
adopted  by  the  warrantors,  and  as  those  branches  of  the  cane  will  bo  fully 
presented  by  the  warrantors,  we,  as  counsel  for  the  Marydale  Company,  will 
confine  ourselves  to  the  call  in  warranty,  for  the  reason  that  If  the  warrantors 
prevail  against  the  plaintiffs'  demands,  the  result  of  this  litigation  would  not 
affect  the  said  Marydale  Company. 

Where  there  is  a  clause  of  no  warranty  in  a  deed.  In  case  of  eviction  the  vendee 
can  recover  the  price  paid,  unless  the  buyer  was,  at  the  time,  aware  of  the 
danger  of  eviction  and  purchased  at  his  peril  and  risk.  C.  C,  Arts.  2505, 2542, 
1965;  5th  Robinson^s  Reports,  76;  8  An.  326;  5  An.  314,  667,  684;  6  La.  550;  16  An.  45; 
37  An.  374. 

In  order  to  escape  liability  to  the  purchaser  for  the  restitution  of  the  price  paid, 
the  vendor  should,  as  a  rule,  affirmatively  establish  actual  knowledge  by  the 
former  of  the  danger  of  eviction,  either  by  direct  proof  or  by  Implication  from 
collateral  facts  so  strong  as  to  be  equivalent  to  positive  evidence.  See  37  An. 
274;  R.  C.  C.  '2642,  2505, 1965;  3  An.  326;  16  An.  45;  17  An.  50;  5  R.  76;  5  An.  314,  and 
cases  cited  in  37  An.  274;  see  also  Meyer  vs.  Farmer,  36  An.  789. 

In  this  case  there  Is  no  evidence  whatever  that  would  go  to  show  that  under  the 
plain  provisions  of  our  law  the  warrantors  can  escape  the  liability  of  paying 
the  price  aud  taxes,  which  the  Marydale  Company  had  paid  for  the  property. 
In  ease  of  their  title  being  annulled  as  derived  from  the  Levee  Board.  To  hold 
otherwise  would  have  the  effect  of  allowing  the  Levee  Board  to  *'  get  something 
for  nothing,"  which  would  be  a  clear  vlo  ation  of  our  law  in  matters  of  sales  of 
property. 
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Tbe  buying  of  "  rights  and  pretenilons"  is  somewhat  in  the  nature  of  an  aleatory 
transaction,  when  an  Inadequate  prioe  is  paid  in  the  hope  of  thereby  acquiring 
something  which  may  be  of  far  greater  value  than  the  prioe,  and  the  distinction 
between,  and  the  true  nature  of  such  transactions  can  more  readily  be  de- 
termined by  the  consideration  paid  than  by  any  other. 

In  tbe  Instant  case  It  is  not  declared  in  the  act  of  sale  that  the  vendee  was  aware 
of  the  danger  of  eviction,  or  that  he  purchased  at  his  own  risk  and  peril ;  nor 
is  there  any  evidence  in  the  record  tending  to  show  that  the  purchase  was 
made  under  either  of  such  conditions. 

The  Code,  as  construed  by  this  court,  goes  so  far  as  to  extend  protection  to  one 
who  purchases,  aware,  at  the  time  of  the  sale,  that  the  thing  sold  belonged  to 
another,  even  where  there  is  exclusion  of  warranty.  While  It  refuses  by  Impli- 
cation damages  in  case  of  eviction,  it  recognizes  the  equitable  right  to  recover 
the  price,  unless  it  was  excluded  by  formal  stipulation,  or  the  purchaser 
bought  expressly  at  his  peril  and  risk.    87  An.  274. 


Elam  A  DdUy  Attorneys  for  the  Board  of  Commissioners  Fifth  Levee 
District,  Warrantors,  Appellants: 

In  43  An.  877  the  court  says:  '  The  ground  for  illegality  In  the  asMsssment  com- 
plained of  is  that  it  was  assessed  to  James  Surget  who  died  in  1856,  and  that  his 
succession  is  still  opened.  The  heirs  have  never  been  put  in  possession  of  the 
property  of  the  estate.  The  plaintiff  contends  that  the  property  ought  to  have 
been  assessed  to  the  heirs,  as  they  accepted  the  succession  unoouditionally. 
The  heirs  are  non-residents,  and  there  is  no  evidence  showing  that  they  are  in 
possession  of  the  estate,  as  joint  owners,  or  that  there  is  any  record  of  this 
fact,  if  it  existed,  in  Jackson  parish.  The  property  was  properly  and  legally 
assesi^ed.*'  33  An.  816;  28  An.  240;  31  An  591 ;  38  An.  807. 
An  assessment  according  to  the  records  was  sufficient,  though  erroneous,  provided 
the  assessor  had  no  Information  at  his  command  by  which  to  make  a  correct 
assessment.  42  An«  1127. 
A  different  rule  governs  as  to  the  validity  of  the  assessment,  when  the  informalities 
in  the  assessment  are  occasioned  by  the  tax- payer  than  when  occasioned  by 
the  assessor. 
It  Is  by  law  expressly  made  the  duty  of  each  tax- payer,  whether  as  owner,  agent 
or  iu  other  capacity,  to  give  the  assessor  a  list  of  the  property,  showing  to 
whom  It  belongs,  in  what  capacity  it  Is  held,  a  correct  description  of  the  prop- 
erty and  the  postoffloe  address  of  the  tax-payer.  If  this  legislative  utterance 
is  not  to  be  regarded  as  an  empty  sound,  the  tax -payer  should  not  to  be  heard 
to  complain  of  an  erroneous  assessment,  when  such  error  has  been  occasioned 
by  his  neglect  of  duty,  and  when  it  is  shown  that  the  assessor  has  exercised  due 
diligence  to  make  a  correct  assessment.  Especially  ought  this  to  be  so  when 
the  tax-payers  are  non-residents,  have  no  agents  in  the  State,  have  abandoned 
the  property  and  neglected  their  duty  as  to  filing  lists,  showing  owners  and 
giving postoffice  address,  as  In  this  case;  and  when  the  deed  records  show  It 
to  be  in  the  name  of  persons  not  the  owners. 
The  records  the  law  requires  the  assessor  to  examine  are  not  the  succession 

records.    Act  96  of  1882,  Sec.  8. 
The  defendant  company  demands,  in  the  event  the  tax  title  Is  annulled,  that 
it  recover  judgment  against  warrantor  for  the  purchase  price.    In  the  deed  by 


406  SUPREME  COURT  OF  LOUISIANA. 

Montgomery  et  al8.  vs.  Land  and  Lumber  Co.  et  al. 

warrantor  to  defendant  oompany  it  is  stated:  *'It  Is  expressly  understood 
that  this  aot  shall  have  the  force  and  efleet  of  a  quit-claim  deed.  This  vendor 
only  warranting  as  to  such  title  as  may  be  vested  In  it."  The  warrantor^ 
therefore,  if  you  hold  the  tax  title  invalid,  is  under  no  obligation  to  refund  the 
price,  as  the  company  bought  at  its  peril  and  risk  (C.  C.  3606),  and  waived 
all  right  to  demand  a  return.  Besides  there  is  no  law  authorising  the  warrantor 
to  warrant  the  title,  and  as  it  did  not  have  the  power  it  can  not  be  held  In 
warranty. 


The  opinion  of  tlie  court  was  delivered  by 

Brbaux,  J.  This  is  a  petitory  action  in  which  the  plaintiffs, 
alleging  that  they  are  the  owners  of  '*  Oowslongh  "  plantation,  pray 
to  be  decreed  the  owners  and  placed  in  possession. 

The  property  was  acquired  jointly  by  L.  F.  and  J.  J.  Montgomery. 

At  the  latter's  death,  in  1868,  the  title  of  one-half  remained  in  L. 
F.  Montgomery,  and  the  title  of  the  other  half  vested  one  <  fourth  in 
the  widow  and  survivor  in  community  of  A.  J.  Montgomery  and  the 
other  fourth  in  his  children,  eight  in  number. 

His  will  was  admitted  to  probate  in  Tensas  parish,  in  1868. 

An  inventory  was  made. 

L.  F.  Montgomery  and  the  widow  of  the  testator  qualified,  under 
the  will,  as  executors. 

The  property  was  assessed  for  the  taxes  of  1881,  1882,  18hd  an'd 
1884  in  the  name  of  L.  F.  and  A.  J.  Montgomery. 

It  was  adjudicated  to  the  State  of  Louisiana  in  1886,  for  the  taxes 
of  those  years,  and  subsequently  it  was  transferred  by  the  State  to 
the  Fifth  Louisiana  Levee  District  warrantors. 

The  Marydale  Land  and  Improvement  Company,  holding  under 
the  Louisiana  Levee  District  answers  that  the  property  was  legally 
assessed  for  many  years  prior  to  the  adjudication  to  the  State,  during 
which  plaintiffs  failed  to  pay  their  taxes  and  to  exercise  any  rights, 
of  ownership. 

It  pleads  prescription  and  called  the  Levee  Board,  in  warranty,  to 
defend  the  title,  and  asked*  in  case  of  its  eviction,  that  it  (the 
defendant  company)  recover  judgment  against  its  vendor  for  the 
price  and  taxes  paid. 

The  co-defendant  Blanche  also,  pleads  prescription — ^that  of  two, 
three  and  five  years,  and  prays  for  judgment  against  his  vendor,  the 
Marydale  Company,  for  the  price  and  taxes  he  paid,  on  the  portion  of 
land  bought  by  him. 
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The  defence  of  the  warrantor  is  substantially  the  same  as  that  of 
the  defendant. 

The  '* Levee  Board"  warrantors,  in  their  answer,  as  against  the 
defendant,  the  Marydale  Company,  deny  that  it  is  bound  in  warranty, 
and  contend  that  it  is  not  obliged  to  return  the  price  in  case  of 
eviction. 

The  deed  of  sale  by  the  Levee  Board  contains  a  clause  of  no  war- 
ranty in  case  of  eviction,  and  it  is  relied  upon  by  it  as  being  an 
effective  bar  to  the  demand  of  the  Marydale  Company,  vendee,  for 
the  return  of  the  price. 

The  record  does  not  disclose  with  certainty  that  any  notice  was 
given  to  L.  F.  Montgomery  to  pay  his  taxes  prior  to  the  sale,  either 
by  postal  card  or  publication. 

The  evidence  of  the  notice  is  also  uncertain  as  to  the  half  of  which 
A.  J.  Montgomery  was  the  owner. 

Judgment  was  rendered  recognizing  plaintiff's  ownership  of  the 
property,  and  there  was  judgment  for  defendants  against  warrantors 
for  the  purchase  price  paid  and  a  judgment  against  the  plaintiffs  for 
the  amount  of  taxes  paid  by  defendants  on  the  property. 

The  terms  of  the  judgment  reserved  in  addition  certain  rights  to 
the  defendants. 

From  this  judgment  the  defendants  and  warrantors  appeal. 

The  following  propositions,  assailing  the  tax  title,  present  the  im- 
portant issues  of  the  case : 

1.  The  assessment  of  property  in  the  name  of  a  person  long  since 
dead,  whose  succession  has  been  opened,  inventory  made  and  ex- 
ecutors appointed,  in  the  parish  where  the  property  is  situated  and 
where  the  tax  sale  was  made,  is  null  and  void. 

2.  A  tax  sale  made  since  the  adoption  of  the  Couptitution  of  1879, 
without  notice  to  the  tax  debtors,  is  null  and  void. 

The  Assesbmbnt. 

Although  it  must  have  been  known  that  A.  J.  Montgomery  was 
dead,  the  assessment  of  his  property  was  made  in  his  name. 

His  will  was  probated  in  1868,  executors  were  appointed  to  execute 
the  will,  an  inventory  had  been  taken.  -  The  proceedings  were  re- 
corded in  the  succession  record  of  the  parish. 

They  were  ample  notice  to  the  assessing  officer  that  the  co-pro- 
prietor of  a  large  tract  of  land  was  no  longer  alive. 
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The  property  was  sold  ander  Act  96  of  1882,  and  the  amending 
revenae  act  of  1884. 

Under  neither  can  sanction  be  foand  for  assessing  property  in  the 
name  of  the  deceased  after  the  assessor  has  become  aware  of  the 
death  of  the  owner. 

The  succession,  so  far  as  the  record  discloses,  had  not  been 
accepted  by  the  heirs ;  therefore  the  assessor  could  not  be  expected 
to  assess  the  property  in  their  names. 

But  the  words  '<  estate  of"  were  essential  under  the  circumstances 
to  identify  the  property  as  required  and  te  complete  the  assessment. 

It  has  never  been  held,  as  contended  in  the  case  at  bar,  under  the 
acts  above  cited  in  any  case  that  the  words  **  estate  of  "  are  of  no 
importance  in  assessing  property  of  a  succession  prior  to  acceptance 
by  the  heirs. 

In  Sewell  vs.  Watson,  31  An.  591,  Justice  White,  for  the  court, 
said:  *'The  property  stood  upon  the  public  records  as  that  of 
James  H.  Coleman,  and  was  so  assessed.  It  was  vacant  property, 
and  the  owner  did  not  reside  in  the  parish.  The  assessor,  in  listing 
the  property  for  taxation,  could  have  assessed  it  in  no  other  way 
than  as  it  stood  on  the  records  of  the  country,  unless  it  be  considered 
that  it  was  his  duty  to  be  informed  of  facts  not  public,  not  to  be  as- 
certained from  the  condition  of  the  property,  or  from  its  occupants, 
for  it  had  none." 

The  inference  is  plain,  if  it  was  publicly  known  that  the  owner 
was  dead  the  assessment  should  not  have  been  made  in  his  name 
under  the  revenue  act  of  1882. 

By  special  enactment  (not  contained  in  the  act  of  1882)  it  is  dif- 
ferent under  the  act  of  1890,  which  can  not  apply  to  this  case.  See 
revenue  act  of  that  year.  Sec.  26. 

The  question  received  consideration  in  a  well-considered  case,  in 
which  an  assessment  made  in  the  name  of  an  owner  who  had  been 
dead  for  ten  years  was  decreed  illegal. 

The  court  states  that  the  name  of  the  owner  had  been  formally 
notified  to  the  proper  officers,  and  was  ascertainable  from  the 
archives  of  their  own  offices.  Stafford,  Executor,  vs.  Twitchell,  33 
An.  624. 

It  is  argued  by  warrantors'  counsel  that  the  case  of  Kent  vs. 
Brown  and  Learned,  38  An.  807,  is  a  comparatively  recent  utterance 
of  the  court  upon  the  subject,  and  that  it  is  conclusive  upon  the  point 
under  discussion* 
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The  facts  in  that  case  are  different  from  the  facts  in  the  case  at 
bar,  as  made  manifest  from  the  following  quotation  taken  from  the 
cited  case : 

*'  We  most  take  jndicial  cognizance  of  the  state  of  war  in  which 
the  country  was  then  engaged ;  of  the  closing  of  the  courts  during 
several  years;  of  the  diflSculty,  and  at  times  of  the  impossibility,  of 
communicating  between  the  parishes  of  Concordia  and  Carroll,  and 
from  the  records  it  appears  that  no  positive  information  could  be  had 
from  the  records  of  Concordia  of  the  whereabouts,  or  as  to  the  fact 
as  to  whether  he  was  dead  or  alive.  From  the  only  sources  of 
knowledge  within  the  reach  of  the  assessor,  he  had  no  alternative 
but  to  list  the  property  in  the  name  of  that  owner  to  whom  it  had 
been  assessed,  and  who  had  paid  the  taxes  thereon  for  years  past. 
These  circumstances,  which  are  entitled  to  greac  weight,  entirely 
remove  this  question  from  the  rule  or  scope  of  the  two  decisions 
mainly  relied  on  by  plaintiff's  counsel." 

The  two  cases  referred  to  are :    The  Stafford  case,  88  An.  520,  and 

the  Hickman  case,  85  An.  1086. 

Neither  of  these  cases  was  overruled  by  the  Kent  case,  88  An.  807. 

The  facts  were  different,  and  the  court  so  states.    The  correct 

rule  is  indicated  in  Cosgrove  vs.  City  of  New  Orleans,  83  An.  816. 

The  assessment  was  regular,  for  the  property  had  been  assessed  in 

the  name  of  an  estate ;  there  being  no  proof  of  record  that  the  heirs 

had  been  placed  in  possession. 

In  the  case  at  bar  the  records,  which  should  not  have  been  ignored 
by  the  assessor,  years  after  the  assessor's  death,  showed  that  the 
property  was  that  of  the  estate  of  A.  J.  Montgomery. 

It  should  have  been  assessed  in  those  words,  in  so  far  as  the  property 
was  owned  by  the  succession.     See  also  the  Surget  case,  48  An.  877. 
We  at  this  time  pass  the  plea  of  prescription  and  take  up  the  ques- 
tion of  notice  to  the  tax -payer. 

Although  this  plea  is  urged  as  applying  to  both  the  informality  in 
the  assessment  and  the  want  of  notice,  we  will  hereafter  decide  it 
only  in  BO  far  as  it  applies  to  notice,  for  it  disposes  of  the  case. 

NOTICB  TO  THH  TaX- PAYER  TO  PAY  TAXES   AFSBSSED. 

The  Constitution,  Art.  210,  ordains  that,  **  after  giving  notice  to 
the  delinquent  in  the  manner  to  be  provided  by  law." 

That  article,  as  touching  the  points  involved,  has  been  interpreted 
by  this  court  in  several  decisions. 
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The  leading  case  is  that  of  Breanz  vs.  Negrotto,  48  An.  488,  from 
which  we  quote:  *<The  Oonstitation  and  Acts  Nos.  77  of  1880  and 
96  of  1892  require  notice  to  be  given  to  the  tax  delinqoents.  No  no- 
tice was  given.  It  was  an  essential  prerequisite  to  the  sale  of  the 
property,"  and  approvingly  Stafford's  Executor  vs.  Twitchell  and 
In  re  Douglas,  41  An.  765  are  cited. 

This  conclusion  was  affirmed  in  Norres  vs.  Hays,  44  An.  912. 

The  tax  collector  did  not,  it  seems,  mail  notice  to  L.  F.  Montgomery 
at  the  postoffice  of  his  residence.  The  names  were  properly  given 
L.  F.  and  A.  J.  Montgomery,  and  would  have  bound  the  surviving 
partner  liad  it  been  mailed  to  the  postoffice  of  his  residence.  The 
assessment  itself  against  L.  F.  Montgomery  is  legal  and  binding  and 
the  taxes  are  due. 

The  sheriff  appended  a  certificate  to  the  tax  roll  for  the  years  for 
which  the  taxes  were  due,  certifying  that  notice  had  been  given  as 
required. 

Had  he  testified  that  the  certificate  was  correct,  his  oath,  together 
with  the  presumption  that  sustains  the  regularity  of  an  officer's  act, 
would  have  proved  the  notification,  against  which  the  mere  denial 
of  the  tax -payer,  as  a  witness,  would  not  suffice  to  set  it  aside. 

But  the  tax  collector  testified  that  he  had  sent  the  notice  to 
another  postoffice  than  that  of  the  tax -payer's  residence. 

The  notice  to  the  other  owners  was  equally  as  defective.  It  was 
addressed  to  A.  J.  Montgomery,  and  not  '*  his  estate,"  and  mailed  to 
that  address,  to  be  delivered  at  Canton,  Miss. 

The  heirs  not  having  accepted  the  succession,  and  being,  as  to  the 
property,  unknown,  an  advertisement  in  the  name  of  the  estate  of 
A.  J.  Montgomery  would  have  bound  them.  The  notice  to  them  was 
not  in  the  required  form,  and  the  attempt  to  notify  them  failed. 

Without  further  legislation,  we  are  not  authorized  to  hold  other- 
wise than  we  haive. 

Plea  of  Prbsoriftion. 

It  is  argued  by  counsel  for  warrantors  that  the  plaintiffs  had,  long 
before  the  tax  sales,  abandoned  the  ownership  and  possession  of  the 
property. 

That  they  had  acquired  a  tax  title,  duly  recorded,  that  placed 
plaintiffs  upon  inquiry. 
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That  the  purchase  alone  gave  them  (the  warrantors)  possession. 

Oar  examination  of  the  records  does  not  satisfy  as  that  the  war- 
rantors took  actual  possession. 

The  facts  regarding  the  alleged  abandonment  of  plaintiffs  consist 
in  their  neglect  to  pay  their  taxes,  and  of  their  not  being  in  corporeal 
possession. 

These  facts  did  not  have  the  effect  of  impairing  their  rights  as 
owners. 

The  notice  is  a  condition  precedent,  the  want  of  which  is  not 
cored  by  the  prescription  pleaded. 

The  notice  was  insafficient  and  entirely  irregalar,  and  as  sach, 
even  the  parchaser  in  good  faitli  is  withoat  right  to  avail  himself  of 
a  term  of  prescription  less  than  ten  years. 

The  following  is  one  of  the  last  atterances  of  this  coart  apon  this 
subject : 

*'  Hence  oar  opinion  in  Barrow  vs.  Wilson  was  error,  to  the  ex- 
tent of  holding  that,  in  respect  to  this  notice,  the  prescription 
of  three  and  five  years  was  tenable."    48  An.  441. 

Rbtubn  of  Pbiob  bt  Warrantors. 

The  defendants  demand,  in  the  event  that  the  tax  title  is  annulled, 
that  they  recover  judgment  against  warrantors  for  the  purchase 
price. 

In  the  deed  by  warrantor  to  the  Marydale  Land  and  Lumber  Com- 
pany, Limited,  it  is  stated : 

**  It  is  expressly  understood  that  this  act  shall  have  the  force  and 
effect  of  a  quit- claim  deed.  This  vendor  only  warranting  as  to  such 
title  as  may  be  vested  in  it." 

The  warrantors'  contention  is  that  they  are  under  no  obligation  to 
refund  the  price,  and  they  claim  that  the  defendant  company  bough  ^ 
at  its  risk  and  peril,  and  waived,  thereby,  all  right  to  demand  a  re- 
turn. 

The  vendor  who  has  received  the  price  must  return  it,  because  it 
is  in  his  hands  without  cause. 

The  purchaser  has  paid  it  in  execution  of  a  sale  that  is  null. 

The  record  does  not  disclose  that  the  vendee  was  aware  at  the 
time  of  the  sale  of  the  danger  of  eviction. 

The  stipulation  of  no  warranty  ia  effective  in  relieving  the  vendor 
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from  the  payment  of  damages,  but  does  not  release  him  from  the 
obligation  of  restituting  the  price. 

Warranty  of  title  is  the  rule,  and  always  governs  unless  waived. 

The  express  waiver  may  include  the  waiver  of  the  restitution 
of  the  price,  in  case  of  eviction,  and  the  sale  made  at  the  entire  risk 
of  the  purchaser. 

A  waiver,  however,  silent  as  to  the  restitution  of  the  price,  does 
not  exclude  the  obligation  of  returning  the  price  in  event  of  evic- 
tion, unless  the  purchaser  had  knowledge  of  the  causes  of  eviction. 

In  other  words,  a  no  warranty  of  title  clause  in  a  deed,  without 
knowledge  on  the  part  of  the  vendees  of  the  causes  of  eviction,  and 
without  an  express  waiver  of  the  return  of  the  price,  leaves  the 
vendee,  after  eviction,  a  creditor  for  the  price  paid. 

An  Essbntial. 

The  obligation  of  the  tax -payer  to  contribute  to  the  expenses  and 
necessities  of  the  government,  when  enforcement  becolnes  neces- 
sary, is  subordinated  to  certain  requirements  that  must  be  observed 
in  order  to  divest  him  of  his  property. 

In  case  of  formality,  not  of  the  essence,  he  has  no  remedy  to  re- 
cover after  his  property,  under  a  tax  title,  has  passed  into  the 
hands  of  an  innocent  purchaser. 

The  decisions  heretofore  have  treated  notice  as  an  essential. 

We  adhere  to  the  principles  heretofore  enunciated. 

We  therefore  must  affirm  the  judgment. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  is  affirmed 
At  appellants'  costs. 
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No.  11,479. 
Mbs.  Anna  Ohapoton  vs.  Hbr  Orbditobs. 

'The  opponent  to  the  homologation  of  the  tableau  of  distribution  of  the  syndic 

moves  to  dismiss  the  appeal  of  the  syndic  from  the  judgment  amending  and 

homologating  his  tableau. 
The  decision  appealed  from  reduces  the  amount  of  three  of  the  claims,  as  carried 

on  the  tableau  of  dibtrlbutlon. 
The  decision  of  the  District  Court  upon  each  of  the  claims,  carried  on  the  tableau, 

is  a  separate  judgment  in  favor  of  each  creditor. 
This  judgment  must  remain  undisturbed,  if  the  creditors  accept  it  as  correct  and 
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do  not  ohooBe  to  appeal  from  the  judgment  redacing  the  amount.    The  syndio 
Ib  without  authority  to  appeal,  for  he  is  without  interest,  and  is  not  aggrrieyed* 
The  appellees  whose  claims  were  reduced  being  quiescent,  the  syndio  is  without 
authority  to  prosecute  an  appeal  In  their  behalf. 

A  PPBAL  from  the  Fourteenth  District  Court,  Parish  of  Iberville. 
fl     Talbot,  J. 


Alex.  Hebert  Attorney  for  Syndic,  Appellant : 

Interest  must  be  computed  from  the  date  of  the  claim  to  the  time  of  filing  the 
final  account  of  the  syndic,  and  not  simply  from  the  date  of  the  claim  to  the 
day  of  the  sale  of  the  effects  of  the  insolyent.   9  La.  268;  3  An.  387;  80  An.  716. 


Ernest   T.  Florance  Attorney  for    John  G.  Spor,  Opponent  and 
Appellee : 

Interest  ceases  to  run  against  an  insolvent  estate  upon  a  special  privilege,  from 
the  date  of  sale  of  property  subject  to  the  privilege.  12  Robinson,  404,  Col- 
lier vs  Creditors. 

A  syndic,  who  is  himself  a  creditor  with  first  special  privilege,  can  not,  by  fail- 
ing to  provisionally  distribute  the  estate  so  as  to  extinguish  his  privilege, 
compel  the  estate  to  pay  interest  on  his  claim  up  to  the  final  distribution. 


On  Motion  to  Dismiss  the  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  syndic  of  the  creditors  of  Mrs.  Anna  Chapoton 
haying,  in  that  capacity,  filed  his  tableau  of  distribution  and  prayed 
for  a  judgment  of  homologation,  it  was  opposed  by  J.  G.  Spor,  a 
mortgage  creditor  of  the  insolvent,  on  the  grounds  that  the  interest 
allowed  A.  Wilbert's  Sons  Lumber  and  Shingle  Company  is  illegal ; 
that  the  sum  allowed  to  the  notary  and  experts  was  excessive,  and 
that  C.  Joubert  &  Co.  should  be  charged  with  the  expense  incurred 
in  selling  the  goods  on  which  they  had  a  privilege. 

Upon  the  trial  of  the  opposition  the  court  a  qua  amended  the  tab- 
leau by  rejecting  items  for  interest  allowed  to  the  A.  Wilbert's  Sons 
Lumber  and  Shingle  Company  and  by  reducing  the  fee  of  the  notary 
and  by  charging  C.  Joubert  &  Co.  with  certain  costs  amounting  to 
$20. 

From  the  judgment  thus  amending  the  tableau  of  distribution  only 
the  syndic  of  the  creditors  in  his  official  capacity,  prosecutes  the 
appeal.  The  creditors  affected  by  the  amendment  have  not  inter- 
posed any  objection  whatever  on  appeal. 
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The  opponent  Spor,  an  appellee,  moves  the  court  to  dismiss  the 
appeal,  for  the  reason  that  the  syndic  has  no  interest  in  the  judg- 
ment appealed  from ;  that  he  is  not  aggrieved,  and  that  he  is  without 
any  right  to  appeal. 

It  is  elementary  that  an  appellant  mnst  have  an  interest  in  the 
controversy  or  substantial  rights  involved  therein  in  order  that  he 
may  sustain  an  appeal. 

A  syndic  is  authorized  to  appeai  to  have  a  judgment  reviewed 
which  affects  his  rights  as  a  syndic  of  the  creditors  he  represents. 

The  syndic  in  the  case  at  bar  has  no  appealable  interest.  He  is 
not  concerned  as  syndic  in  the  claims  of  creditors. 

Each  creditor  whose  claim  has  been  approved  by  the  judgment  of 
homologation  is  a  separate  judgment  creditor. 

The  creditors  inter  se  are  the  parties  litigant.  Their  respective 
claims  are  settled  contradictorily  on  the  tableau.  The  judgment  is 
binding  upon  all  the  parties  who  do  not  appeal. 

The  syndic,  being  without  interest,  is  without  authority  to  inter- 
fere, that  a  judgment  may  be  increased  in  behalf  of  a  creditor  who 
does  not  complain. 

The  judgment  in  effect  increased  the  residuum  applied  to  the  mort- 
gage indebtedness.  To  this  no  opposition  is  interposed  by  the  cred- 
itors whose  claims  were  reduced. 

The  syndic  en  concierao  proceedings  can  not  be  concerned  for  or 
against  the  judgment  in  so  far  as  it  reduces  or  disallows  the  claims 
of  a  creditor.  The  creditors  have  all  rights  needful  to  the  protection 
of  their  interest.  They  can  not  be  subjected  to  litigation  on  appeal, 
because  he  the  syndic,  assumes  that  one  creditor  should  receive  a 
larger  amount  than  that  allowed,  though  he,  the  creditor,  does  not 
Appeal  and  files  no  complaint  against  the  correctness  of  the  judgment. 

The  creditors  are  aggrieved  and  not  the  estate  or  the  syndic. 

It  is  not  possible  that  the  common  fund  will  be  increased  by  any 
action  of  the  syndic  on  appeal. 

The  subject  was  discussed  in  the  case  of  Payne  vs.  Deiean,  32  An. 
S90,  in  which  an  administrator  sought  to  sustain  an  appeal  from  a 
judgment  amending  an  account  of  administration. 

The  official  capacity  of  the  defendant  did  not  enable  her  to  obtain 
a  review  of  the  judgment. 

She  represented  on  appeal  that  a  claim  dne  her  personally  was 
illegally  disallowed. 
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The  court  held  that  as  to  that  claim  she  was  not  in  her  official 
capacity  a  representative  of  the  creditors  and  that  if  she  was  ag- 
|i:rieyed  by  the  judgment  her  remedy  was  by  appeal  in  her  personal 
Tight. 

Her  appeal  as  administratrix  was  dismissed.  The  court  in  sup- 
port of  the  ruling  cited  decisions  in  appeals  from  judgment  homolo- 
gating tableaux  of  distribution  in  insolvency  proceedings  as  in 
point. 

The  appeal  by  the  administrator  and  syndic  is  treated  as  similar  in 
each  case. 

In  one  of  the  cited  cases,  that  of  Beer  &  Oo.  vs.  Their  Creditors, 
12  An.  774,  in  which  the  case  of  Girod  vs.  Creditors,  2  An.  548,  is 
followed,  the  principle  is  enunciated  that  '*  in  the  general  adminis- 
tration of  the  effects  of  the  insolvent,  the  syndic  represents  the 
creditors;"  but  en  concursoj  the  creditois  act  for  themselves,  each 
claim  is  a  separate  judgment  belonging  to  the  creditor. 

The  syndics  are  chosen  to  attend  to  the  interests  of  the  creditors 
of  the  insolvent  and  represent  the  mass  of  the  creditors  and  may 
take  such  legal  steps  as  are  needfal  to  protect  the  assets  and  legally 
add  to  the  amount  to  be  distributed. 

It  is  nowhere  stated  that  they  are  authorized  to  take  appeals  and 
control  them  in  the  interest  of  creditors  who  do  not  complain. 

The  syndic  beirg  before  us  in  his  official  capacity  and  not  in  his 
individual  right,  the  appeal  is  dismissed. 

It  is  not  possible,  in  this  appeal,  in  which  he  appears  only  as  syn- 
dic, to  condemn  him  to  pay  the  costs  individually. 

The  claim  for  costs  of  appeal  can  not  now  be  determined  as 
between  the  syndic  personally  and  the  opponent  appellee. 

The  question  can  be  decided  contradictorily  between  them.  They 
are  not  both  before  this  court  in  this  appeal. 

It  is  ordered,  adjudged  and  decreed  that  the  appeal  in  this  case  be 
dismissed. 


NO.  11,458.  _jg-^ 

The  State  op  Louisiana  vs.  J.  W.  Murphy.  i— r-i« 

I  46    415 
The  State  appeals  from  a  judgment  sustaining  a  motion  to  quash  an  indictment     1}^   ^ 

charging  the  aconsed  with  haying  committed  forgery. 
The  statute  under  which  the  indictment  was  framed  does  not  comprehend  the  act 

of  altering  an  account  independently  of,  and  witliout  reference  to,  any  receipt, 

or  intent  to  use  it  as  part  of  a  receipt  or  acquittance. 


106   5QB 
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Wben  In  a  case  of  forgery  the  Instrament  forged  does  not,  on  its  face,  appear  to  be 
valuable  or  adapted  to  work  a  fraud,  extrinsic  matter  must  be  averred  to  ena- 
ble the  court  to  see  Its  fraudulent  tendency  In  matter  of  law. 

\  PPBAL  from  the  Tenth  District  Court,  Parish  of  Rapides. 
Andrews  J  J. 


A 


M.  J.  Cunningham^  Attorney  General,  and  Phanor  Breazeale^  Dis- 
trict Attorney,  for  the  State,  Appellant : 

The  Southern  Pacific  Railroad  transported  certain  furniture  consigned  to^the 
Woodfine  Furniture  Company,  represented  by  the  defendant.  Murphy.  One 
piece,  viz  ,  a  bedstead,  was  slightly  damaged ;  Murphy  had  it  repaired  by  Bragg 
A  Bial,  cabinet  makers,  and  made  out  an  account  against  Murphy,  or  the  com- 
pany which  he  represented,  for  the  one  dollar;  Murphy  changes  the  figure  one 
to  the  figure  five,  making  the  account  five  dollars  Instead  of  for  one  dollar;  he 
presents  this  account  so  altered  and  changed  to  the  Southern  Pacific  Railroad 
Company,  who  has  to  pay  for  the  work,  and  demands  payment. 

This  Is  forgery.  It  Is  not  obtaining  money  under  false  pretences,  because  the 
agent  of  the  railroad  does  not  pay  the  bill,  preferln'g  to  investigate ;  and  learn- 
ing from  Bragg  A  Rial  the  fact  that  they  had  made  the  account  out  for  only  one 
dollar,  the  grand  jury  preferred  the  charge  of  forgery,  etc.,  against  Murphy. 

An  open  account  is  a  "  bill "  In  the  intendment  of  the  statute.    R.  S.,  See.  8H8. 

It  was  Intended  In  this  instance  to  be  a  "receipt  for  money;*'  it  was  a  "bill 
*  ♦  ♦  for  money  or  goods;*'  it  was  a  "discharge  ♦  ♦  ♦  upon  the  payment 
of  money;"  It  was  to  be  a*'  receipt  for  money;"  it  was  a  "bill  for  money  or 
goods."  It  was  altered  and  forged  so  as  to  defraud  the  railroad  out  of  four 
dollars.  After  committing  the  forgery  he  published  It  as  a  true  "order,  ac- 
quittance, discharge  or  receipt,"  with  thezgullty  knowledge  and  with  the 
fraudulent  Intent  denounced  by  the  statute. 

It  Is  an  "  Instrument  of  writing,"  the  'altering  or  changing  of  which,  if  done  with 
intent  to  defraud  or  Injure,  constitutes  forgery. 

The  instrument  declared  on  is  not  2i  nudum p<iclum  as  defined  by  Wharton,  p.  584, 
Sec.  696. 

It  is  neither  palpably  nor  absolutely  invalid,  nor  can  it  be  said  that  under  no  cir- 
cumstances could  It  be  proof  in  a  legal  procedure. 

On  the  contrary,  it  is  valid  on  its  face,  can  be  the  basis  of  a  suit  at  law,  and  was 
intended  and  calculated  to  deceive,  and  to  defraud  and  injure.  Wharton,  Sec. 
686. 

The  entery  of  a  false  item  in  a  pass  book  as  commonly  used  between  a  grocer  and 
his  customer  Is  forgery.    Wharton,  Sec.  664. 


Edwin  Q.  Hunter  Attorney  for  Defendant  and  Appellee : 

"  Where  the  Instrument  is  an  account  or  a  mere  request  for  the  payment  of 
money,  it  is  not  subject  to  an  Indictment  for  forgery.  In  such  a  case  if  the 
money  is  paid,  the  indictment  should  be  for  obtaining  money  under  false  pre- 
tences; if  the  money  is  not  paid,  it  should  be  for  an  attempt  to  obtain  money 
under  false  pretences."    Archibald,  Vol.  2,  p.  876  ;  W.  C.  L.,  Vol.  J,  Sees.  682,  662.  ' 


NEW  ORLEANS,  MARCH,  1894.  417 


State  TS.  Murphy. 


2.  "The  principle  Is  a  familiar  one,  that  every  indictment  must  show  afflrma- 
tlyely  the  commission  of  an  offence."    Bishop,  Vol.  2,  Sec.  469. 

3.  It  must  appear  upon  the  face  of  the  indictment,  by  proper  ayernientB,  that  the 
instrument  forged  is  of  the  particular  kind  prohibited  by  the  statute  upon 
which  the  Indictment  is  founded."    Bishop,  Vol.  2,  Sees.  414,  416;  W.  G.  L.,  Vol. 

1.  Sec.  728;  HO  An.  667, 670. 671 ;  37  An.  292. 

4.  Criminal  statutes  can  not  be  extended  to  cases  not  included  within  the  clear 
import  of  their  language.    87  An.  780. 

5.  The  document  set  out  in  the  indictment  is  a  nudum  pactum.  It  is  without 
capacity  to  injure  any  one— it  is  not  covered  by  the  statute,  never  was  at  any 
time,  under  any  law,  subject  to  forgery.  American  and  English  Encyclopedia 
of  Law,  Vol.  8,  p.  489;  W.  G.  L.,  Vol.  1,  Sec  703;  Bishop,  Vol.  2,  Sees.  608.  611 ;  30  An. 
662, 663,  667. 

6.  In  this  State  there  is  no  such  offence  as  **  publishing  and  uttering  as  true  a  false 
and  forged  document.  The  statute  malkes  it  a  crime  to  alter  and  publish,"  etc. 
30  An.  672,  673. 

7.  Under  the  statute  the  indictment  must  charge  that  the  intent  was  to  defraud 
some  person,  or  body  politic  or  corporate.  The  indictment  does  not  charge 
whether  the  uttering  and  publishing  was  done  to  defraud  **any  person,  or 
body  politic  or  corporate."    R.  S.,  Sec.  838 ;  W.  G.  L.,  Vol.  1,  Sec.  716;  Bishop,  Vol. 

2,  p.  207,  Sees.  420,  421. 

8.  Where  the  forgery  is  charged  to  consist  in  the  Insertion  of  figures  or  words  in 
a  genuine  document,  the  indictment  must  distinctly  set  forth  the  position  of 
the  inserted  words,  so  that  their  effect  upon  the  original  meaning  of  the  docu- 
ment may  appear.  Where  the  entire  document  is  charged  to  be  a  forgery,  this 
particularity  is  not  required.  W.  G.  L..,  Vol.  1,  Sees.  736,  728;  American  and 
English  Encyclopedia,  Vol.  8,  606,  620. 

9.  The  crimes  charged  in  this  indictment  are  separate  offences  and  can  not  be 
charged  in  one  indictment,  unless  in  separate  counts^  W.  C.  L.,  Vol.  1,  Sec.  712; 
20An.  567;38An.  202. 

10.  Taken  as  a  whole,  this  Indictment  is  too  vague  and  uncertain  to  serve  as  a 
foundation  for  a  prosecution  for  forgery.  A  document  may  be  altered  and 
published  without  being  forged,  and  the  allegations  in  this  indictment  and  the 
document,  set  out  as  the  basis  for  the  charge,  all  show  that^there  can  be  no 
forgery  In  this  case.  The  document  is  not  susceptible  of  being  forged.  It  does 
not  come  within  the  statute;  it  is  signed  by  no  one,  it  could  deceive  no  one,  it 
does  not  amount  to  even  a  request  for  money  or  goods  and  is  absolutely  with- 
out capacity  to  Injure  any  one.  It  is  not  a  document  known  to  the  law.  In 
fact,  it  is  a  worthless  and  harmless  piece  of  paper  and  can  not  be  tortured  into 
the  "  bill "  contemplated  by  the  statute. 

A  party  can  not  be  tried  for  the  forgery  of  an  account,  even  if  an  account  was 
included  in  the  statutes,  on  an  Indictment  charging  him  with  the  forgery  of  a 
bill.    Bishop,  Vol.  2.  Sees.  414,  416;  W.  C.  L.,  Vol.  1,  Sec.  728;  30  An.  657, 670, 671. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.     The  following  propositions  are  those  principally  re- 
lied npon  by  the  defendant  in  support  of  the  ruling  of  the  court  a 
gtea,  maintaining  the  motion  to  quash  and  ordering  the  indictment 
quashed : 
27 
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That  the  writing  charged  to  have  been  forged  is  not  included 
within  the  operation  of  the  statute,  under  which  the  indictment  was 
framed. 

That  the  indictment  does  not,  on  its  face,  show  any  legal  validity. 
That  the  indictment  contains  no  averment  which  could  give  the  in- 
strument any  force  and  effect  beyond  what  the  writing  itself  contains. 

The  defendant  was  charged  in  the  indictment  with  having  fraudu- 
lently forged,  changed  and  altered  a  certain  bill  for  $1  as  follows, 

to.  wit: 

Alex.,  April  16,  1893. 

Woodfine  Fur, : 

Bought  of  Bragg  &  Rial, 

April  5,  repairing  on  bedstead  $6. 

The  indictment  further  sets  forth  that  the  bill  had  previously  been 
made  out  for  the  sum  of  $1  by  the  said  Bragg  &  Rial ;  that  it  had 
been  thus  forged  for  the  purpose  of  obtaining  the  '*  sum  of  $4.50  of 
the  value  of  $4.50  from  the  Southern  Pacific  Railroad  Company 
through  their  agent,  H.  B.  Chase." 

It  is  further  charged  that  knowing  it  to  be  a  forgery  the  defendant 
falsely,  fraudulently  and  feloniously  published  and  uttered  the 
bill  as  true  by  demanding  payment  of  the  same  from  the  Southern 
Pacific  Railroad  Company,  with  intent  feloniously  to  defraud. 

The  pertinent  part  of  the  statute  upon  which  the  indictment  was 
drawn  reads:  That  whoever  shall  forge,  counterfeit  or  alter  any 
public  record,  any  certificate  or  attestation  of  any  public  officer,  in 
any  matter  wherein  his  certificate  or  attestation  is  receivable  and 
may  be  taken  as  legal  proof,  any  charter,  deed,  will,  testament, 
bond,  letter  of  attorney,  policy  of  insurance,  or  bill  of  exchange  and 
promissory  note,  order,  acquittance  or  discharge  for  or  upon  the 
payment  of  money  or  delivery  of  goods,  any  acceptance  of  a  bill  of 
exchange,  or  any  indorsement  or  assignment  thereof,  or  promissory 
note  for  the  payment  of  money  or  goods,  or  for  any  note,  biU  or 
security  for  money  or  goods,  or  shall  alter  or  publish  as  true  any  such 
false,  altered,  forged  or  counterfeited  record,  certificate  or  attesta- 
tion, charter,  deed,  will,  testament,  bond,  letter  of  attorney,  policy 
of  insurance,  bill  of  exchange^  promissory  note,  acceptance,  indorse- 
ment, assignment,  order,  acquittance,  discharge  or  receipt.  (The 
italics  are  ours.) 

The  word  ''bill"  inserted  in  the  section  of  the  statute,  without  the 
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expressed  qnaliflcation  of  exchange,  is  not  the  word  *<bill"  defined  by 
lexicographers  as  convesring  an  account  of  charges  and  particulars 
of  indebtedness  by  the  creditor  to  his  debtor. 

The  words  ^*  of  exchange  "  are  not  repeated,  but  are  made  evident 
as  qualifying  terms  by  the  words  following,  clearly  conveying  the 
meaning  that  a  bill  of  exchange  is  the  instrument  referred  to  in  the 
statute. 

Such  false,  altered,  forged  or  counterfeit  bill  of  exchange  refers 
to  the  word  **bill"  as  well  as  to  the  words  ''bills  of  exchange,"  pre- 
viously expressed  in  the  section,  and  does  not  include  in  the  denun- 
ciation the  act  charged  in  the  indictment. 

For  the  purpose  of  this  case,  it  may  be  conceded  that  ''open  ac- 
count" and  bill  are  convertible  terms  and  that  a  statute  denouncing 
the  act  of  altering  a  bill  would  include  within  its  intendment  the 
forging  of  an  account. 

We  do  not  read  the  statute,  under  which  this  indictment  was 
found,  as  authorizing  the  prosecution  in  this  case. 

The  writing  forged  was  evidently  intended  to  serve  for  a  receipt 
in  the  event  the  money  had  been  paid. 

Upon  that  hypothesis,  it  is  argued,  on  the  part  of  the  State,  that  the 
act  comes  within  the  intendment  of  the  statute. 

The  statute  denounces  the  forging  of  an  acquittance,  which  is  in 
effect  a  receipt;  and  covers  within  its  terms  the  forging  of  a  receipt. 

In  answer  to  the  proposition  that  the  writing  forged  constitutes 
forgery,  because  an  attempt  was  made  to  use  it  as  a  receipt,  two 
grounds  suggest  the  invalidity  of  the  indictment. 

In  the  first  place,  the  defendant  is  not  charged  with  having  forged 
a  receipt,  nor  with  having  forged  the  writing  with  the  intent  of  ob- 
taining the  amount  on  it  as  a  receipt. 

In  the  second  place,  the  instrument  does  not  sufficiently  appear  as 
being,  on  its  face,  within  the  meaning  of  the  statute,  and  the  aver- 
ments of  the  indictment  do  not  make  it  appear  that  the  alleged  forged 
instrument  was  one  intended  by  and  described  in  the  statute. 

On  the  second  ground  also,  the  judgment  appealed  from  is  legal. 

If  the  incomplete  instrument  of  writing  can  be  made  complete  by 
averments,  it  can  not  form  the  ground  of  a  prosecution  in  its  incom- 
plete state. 

An  instrunent  to  be  the  subject  of  forgery  must  be  capable,  if 
genuine,  of  being  proof  in  legal  process. 
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The  writing  in  this  case  of  itself,  unexplained,  unconnected  with 
any  other  fact,  is  not  admissible  in  evidence  to  charge  the  defend* 
ant. 

The  meaning  of  the  transaction  does  not  appear  from  the  instru- 
ment itself. 

While  it  is  contended  that  the  purpose  was  to  defraud  the  South- 
ern Pacific  Company,  its  name  does  not  appear  in  the  writing,  nor  ia 
it  stated  how  it  was  purposed  to  defraud  this  company,  nor  is  it 
alleged  how  it  was  possible  to  obtain  the  amount,  or  why  such  a  pay- 
ment was  expected. 

The  company  is  not  represented  to  have  been  at  all  indebted  to 
any  of  the  parties  named,  or  that  there  was  the  least  obligation  on 
the  part  of  the  company  to  pay  any  amount  whatever. 

In  case  of  an  account  or  a  proposed  receipt,  there  could  not  be  a 
fraud  unless  a  debt  existed.     Wharton's  Criminal  Law,  9  Ed.,  p.  740. 

The  relation  of  debtor  and  creditor  or  the  responsibility  of  some 
one  to  pay  an  amount  may  not  appear  in  the  writing  and  yet  exists.. 

But  it  can  not  be  proved  unless  alleged. 

Upon  that  subject,  Mr.  Wharton  says  (p.  740)  : 

*'  Where  an  instrument  is  incomplete  on  its  face,  so  that  as  it 
stands  it  can  not  be  the  basis  of  any  legal  liability,  then,  to  make  it 
the  technical  subject  of  forgery,  the  indictment  must  aver  such  facts 
as  will  invest  the  instrument  with  legal  force.  Thus,  where  an  in- 
dictment charged  that  A  did  feloniously  and  fraudulently  forge  a 
certain  writing,  as  follows:  'Mr.  Bostick,  charge  A's  account  to  us^ 
B  and  C  with  intent  to  defraud  B  and  C,  it  was  that  the  indictment 
was  not  valid  without  charging  that  A  was  indebted  to  Bostick,  as 
there  could  be  no  fraud  unless  a  debt  existed." 

The  account  was  ineffective  on  its  face,  against  the  Southern  Pacific 
Company,  and  no  attempt  thereby  appears  to  have  been  made  to 
charge  that  company,  either  in  the  account  as  originally  made  or  aa 
altered. 

The  indebtedness  may  be  proved  aliunde.  To  admit  the  proof  and 
give  legal  force  to  the  indictment  it  must  aver  such  facts  as  will 
invest  the  instrument  with  legal  efficacy. 

*<  Where  an  instrument  is  not  on  its  face  sufficiently  full  to  be  a 
receipt,  the  defect  may  be  supplied  by  showing  a  course  of  dealing 
between  the  parties  in  which  it  is  understood  to  be  and  treated  as 
such.  This  extrinsic  matter  must  appear  both  by  averment  and 
proof.'' 
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Forgery  coosiste  in  falsely  making  or  materially  altering  or  otter- 
ing with  intent  to  defraud  a  note  or  other  instrament  in  writing, 
which,  if  genuine,  might  he  of  legal  efficacy  or  might  be  the  founda- 
tion of  legal  liability. 

Assuming  for  the  discussion  that  the  account  forged  is  genuine,  it 
is  not  per  ae  of  legal  efficacy  against  any  one  without  additional  aver- 
ments in  the  indictment  setting  forth  the  facts  connected  with  the 
transaction. 

This  writing  is  not  within  the  statute  ancl  has  no  legal  force ;  unex- 
plained, it  does  not  enable  the  court  to  determine  its  fraudulent  ten- 
dency in  matter  of  law. 

The  judgment  appealed  from  is  affirmed. 


No.  11,477. 
Ernbst  Trobgbl  vs.  Fred.  D.  King,  Judge. 

The  relator  sues  for  peremptory  writs  of  certiorari  and  mandarmu  under  the  super 

visory  jurisdiction  of  this  court 
Tbe  appeal  was  returnable  to  the  Circuit  Court  of  Appeals. 
The  Circuit  Courts  of  Appeals  are  vested  with  authority  to  issue  writs  of  mandamu 

prohibition  and  certiarari  in  aid  of  their  appellate  jurisdiction. 
If  the  relator  has  a  right  to  relief  ;he  must  apply  to  the  court  In  which  the  appeal 

Is  lodged,  the  only  court  haying  jurisdiction  of  the  questions  propounded  in  his 

application. 

A  PPLIOATION  for  Certiorari  and  Mandamus. 

A.  B.  Phillips  and  B.  R.  Forman  Attorneys  for  Relator: 
Where  there  is  a  judgment  for  money  against  one  defendant  who  does  not  appeal 
the  other  can  not  appeal  suspensively  without  giving  bond  as  required  by  C.  P. 
575,  exceeding  by  one- half  the  amount  oQthe  judgnnent.  The  Insurance  company, 
the  defendant,  condemned  to  pay  $1144.02,  is  not  an  officer  of  the  court,  nor  is 
th«  money  In  the  hands  of  the  court,  and  the  district  judge  has  no  authority  to 
order  a  suspensive  appeal  on  either  defendant  giving  bond  in  a  sum  less  than 
that  required  by  law,  and  it  was  the  duty  of  the  district  judge  to  rescind  the 
illegal  order  and  to  issue  execution.  C.  P.  575;  Marshal  vs.  Grand  Gulf  Co., 
5  An.  aeO;  Montan  vs.  Whitley,  12  An.  175;  State  ex  re/.  Bankhead  vs.  Judge,  22 
An.  36;  Leblano  vs.  8uo.  Massleu,  27  An.  326;  State  ex  rel,  Clentat  vs  Judge.  82  An. 
814;  citing  4  An.  3;  6  An.  518;  21  An.  44. 55,  114;  State  ex  ret.  Gill  vs.  Judge,  84  An. 
90;  Demarest  vs.  Blerne,  36  An.  751. 


Be»p(m6/efnX,  Judge  in  propria  persona  cites: 
Sno.  of  Clark,  80  An.  801;  approvingly  cited  in  Pasley  vs.  MoConnell  et  «/.,  38  An 
470;  State  ex  rel.  Durand  vs.  Parish  Judge,  80  An.  286,286;  Sue.  of  Sdwards,  84 
An.  219;  Brewing  Co.  vs.  Boebinger,  40  An.  278. 
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The  opinion  of  the  conrt  was  delivered  by 

Brbaxtx,  J.  The  relator  seeks,  by  the  interposition  of  the  writ» 
of  certiorari  and  mandamu8  to  compel  the  respondent  to  rescind  hia 
order  for  a  saspensive  appeal. 

The  appeal  was  made  sospensive  on  a  bond  for  an  amount  soffi- 
cient  to  pay  costs. 

The  record  of  appeal  is  now  lodged,  onder  the  order  of  appeal 
issued  by  the  respondent,  in  the  clerk's  office  of  the  Court  of 
Appeals. 

The  controversy  involves  an  amount  of  eleven  hundred  and  forty- 
four  dollars,  in  the  hands  of  the  agent  of  the  Manhattan  Mutual  Life 
Insurance  Company. 

The  relator  claimed  to  be  the  owner  of  that  fund. 

The  testamentary  executrix  of  the  succession  of  August  Bemau 
also  claims  the  amount. 

The  insurance  company  is  represented  as  being  a  mere  stake- 
holder, with  no  interest  save  to  obtain  a  valid  and  sufficient  receipt. 

The  relator,  plaintiif  in  injunction,  sued  out  a  restraining  order 
to  prevent  the  executrix  from  receiving  the  amount,  and  directing 
the  agent  of  the  insurance  company  not  to  hand  over  the  amount 
in  contest  to  the  executrix. 

He  prayed  for  judgment  making  the  injunction  perpetual  and 
recognizing  him  as  owner  of  the  amount. 

There  was  judgment  for  plaintiif  Troegel,  and  against  the  defend-* 
ants,  decreeing  that  plaintiif  was  entitled  to  the  amount  of  the  life 
policy,  in  Naw  York  exchange,  in  the  sum  before  stated. 

On  application  of  the  legal  representative  of  the  succession  of 
August  Bemau,  for  a  suspensive  appeal  returnable  to  the  Court  of 
Appeals,  respondent  granted  it,  and  fixed  the  bond  at  two  hundred 
dollars. 

The  respondent  returns  that  there  was  no  moneyed  judgment  pro- 
nounced. 

That  in  granting  the  appeal  on  that  bond  he  was  governed  by  the 
principles  enunciated  in  Succession  of  Clark,  30  An.  801,  approv* 
ingly  cited  in  Pasly  vs.  McConnell  et  al.,  88  An.  470;  State  ex  rel. 
Durand  vs.  Parish  Judge,  30  An.  285 ;  Succession  of  Edwards,  34  An* 
219,  and  Brewing  Company  vs.  Boebinger,  40  An.  278. 

This  court  has  no  authority  to  make  the  writs  sued  for  peremptory. 

The  amount  is  within  the  jurisdiction  of  the  Court  of  Appeals,  and 
the  appeal  is  now  before  that  court. 
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It  has  authority  to  issue  writs  of  mandamua,  prohibition  and  certi- 
orari in  aid  of  its  appellate  jurisdiction. 

The  question  involved  in  this  application  for  certiorari  and  man- 
damu8  relates  to  the  requirement  to  perfect  an  appeal  before  that 
court. 

The  proceeding  is  within  its  control  and  jurisdiction. 

That  power  was  recently  interpreted  as  exclusive. 

It  was  determined  that  the  Circuit  Court  of  Appeals  to  which  an 
appeal  is  granted  is  not  only  competent,  but  the  only  court  having 
jurisdiction  of  such  issues. 

In  the  case  of  State  ex  rel.  Sample  vs.  Judge,  48  An.  986,  the 
complaint  was,  as  in  the  case  at  bar,  that  the  district  judge  should 
have  required  a  bond  lor  one -half  exceeding  the  amount  of  the 
claim. 

The  relator  applied  to  this  court  to  compel  the  judge  to  rescind  his 
order. 

This  court  decided  that  the  question,  the  amount  involved  being 
less  than  two  thousand  dollars,  was  not  within  its  jurisdiction,  and 
that  the  relator  was  without  right  to  writs  from  this  court  in  aid  of 
t^  appellate  jurisdiction  of  the  Court  of  Appeals. 

The  court,  in  that  case,  refers  to  Arts.  95  and  104  of  the  Constitu- 
tion as  absolutely  controlling  in  the  matter  involved. 

The  principles  laid  down  in  that  decision  are  not  assailed,  and  no 
argument  advanced  in  the  case  at  bar  bears  against  their  force  and 
correctness. 

The  authority  of  that  decision  controls  the  case  at  bar. 

It  is  similar  in  all  important  respects. 

It  is  not  possible  to  difference  the  two  cases,  in  so  far  as  relates  to 
the  proposition  of  law  involved. 

As  in  the  case  cited,  the  relator  has  no  rights  under  the  super- 
visory powers  of  this  court,  and  if  he  has  any  rights,  he  must  apply 
to  the  Court  of  Appeals  in  which  the  appeal  is  lodged. 

The  writ  nisi  issued  in  the  case  at  bar  is  rescinded,  and  the  appli- 
cation for  writs  of  cerUorari  and  mandamua  is  dismissed  at  relator's 
costs. 
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state  yg.  Kye. 


No.  11,457. 
Statb  op  Louisiana  vs.  Wm.  Kyb. 

**  Shooting  into  a  dwelling  bouse"  is  the  crime  charged. 

Shooting  in  the  house  at  a  person,  in  the  house,  was  the  proof. 

New  trial  was  granted  by  the  trial  judge,  because  the  proof  did  not  establish  that 

the  crime  charged  had  been  committed. 
The  ruling  is  sustained. 
The  proof  of  shooting  in  a  house,  at  a  person,  who  is  also  in  the  house,  is  not  the 

proof  required  to  show  tbat  a  person  shot  at  a  dwelling  house,  there  being 

persons  therein. 

APPEAL  from,  the  Second  District  Goort,  Parish  of  Bossier. 
WatHna,  J. 


M,  J.  Cunningham^  Attorney  General,  and  A.  J.  Murffy  District 
Attorney,  for  the  State,  Appellant. 


J,  A.   iSfn^der  for  Defendant. 


The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.  The  defendant  was  Indicted  for  having  wilfally  and 
feloniously  shot  into  a  dwelling  house  in  violation  of  the  statute  de- 
nouncing as  an  offence  the  shooting  at  a  dwelling  house. 

The  jury  returned  a  verdict  of  guilty  as  charged. 

The  defendant  moved  for  a  new  trial  on  the  ground  that  the  in- 
dictment charged  the  defendant  with  shooting  into  a  dwelling  house, 
and  not  with  shooting  at  a  dwelling  house. 

The  court  granted  the  new  trial. 

The  district  attorney  excepted  to  the  ruling,  and  from  the  judg- 
ment granting  a  new  trial  the  State  prosecutes  this  appeal. 

The  trial  judge  incorporated  the  statement  in  the  bill  of  exception 
reserved ;  that  the  evidence  showed  that  the  defendant  and  others 
had  a  difficulty ;  that  the  shots  were  fired  at  indivduals  in  the  room 
in  a  dwelling  house,  and  that  they  were  not  fired  at  the  house  or 
into  the  house. 

The  court  did  not  decide  that  the  bill  of  indictment  was  illegal,  but 
granted  a  new  trial. 
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The  court  states  the  shooting  was  in  the  house  at  a  person,  and  not 
a  shooting  at  the  house  or  into  a  house. 

The  question  propounded  for  our  determination  is : 

The  defendant  being  charged,  as  before  stated,  can  he  be  sentenced 
for  haying  shot  at  some  one  in  a  dwelling? 

There  was  a  shooting  at  persons;  not  a  shooting  at  a  dwelling 
house,  a  different  crime  from  that  denounced  by  the  statute  under 
which  the  indictment  was  framed. 

In  shooting  at  a  dwelling  house  the  effect  is  directed  toward  the 
dwelling,  and  the  inference,  unavoidable,  is  that  the  person  shooting 
is  not  in  the  house. 

In  shooting  at  a  person  in  a  room  of  the  house  the  environment 
can  no  longer  be  the  same,  nor  is  the  object  directed  toward  the 
house  in  the  sense  of  the  statute. 

Shooting  by  one  in  a  dwelling  may  be  directed  toward  some  one 
Bway  from  the  house — in  the  road  or  street,  for  instance. 

He  would  not  thereby  violate  Sec.  8  of  Act  of  1870  any  more  than 
he  does  violate  it  in  shooting  while  in  the  dwelling  a  person  who  is 
also  in  the  same  dwelling. 

The  proof  of  shooting  in  a  dwelling  can  not  be  made  the  equiva- 
lent of  shooting  at  a  dwelling. 

They  are  distinct  acts  not  embraced  in  one  statute,  but  denounced 
in  different  statutes  as  distinct  crimes. 

The  ruling  is  correct. 

Judgment  affirmed. 


No.  11,435. 

Hermitagb  Planting  and  Manufacturing  Company  vs.  Fred- 
erick Higgason. 

In  a  posteaaoiy  action,  where  the  plaintiff  annexes  a  deed  to  his  petition,  made  a 
part  thereof,  for  the  purpose  only  of  showing  the  nature  of  the  possession,  that 
fact  will  not  impress  the  action  with  the  character  of  a  petitory  one. 

In  a  possessory  action  only  the  fact  of  possession  and  the  action  thereof  can  be 
considered. 

If  the  deed  contains  a  resolutory  condition,  the  defendant  in  the  possessory  action 
has  no  right  to  ofler  evidence  as  to  the  happening  of  the  condition  which  de- 
stroyed the  deed.  Nor  has  he  the  right,  while  the  plaintiff  is  in  possession  of 
the  property,  to  determine  the  fact  of  the  happening  of  the  condition  and  to 
Yiolently  disturb  his  possession. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Ascension. 
Oniony  J, 
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Edward  N.  Pugh  Attorney  for  Plaintiff  and  Appellee: 

Possession  of  Immovable .  property,  both  under  the  common  and  olyillaw,  is 
highly  favored,  and  the  rights  of  the  possessor  are  strictly  safeguarded.  Bven 
a  trespasser  is  protected  in  his  possession  until  his  trespass  is  established  at 
the  demand  of  one  who  shows  some  better  right  in  himself  In  a  suit  regularly 
brought.  To  all  others,  *' Po$ai4eo  quia  potudto'*  Is  a  sufficient  answer.  87  An. 
117;  G.  P.  46,  47,  49, 60,  52,  U;  C.  C.  8419, 3454. 8466;  16  La.  414;  41  An.  962;  7  N.  8.  488; 
7  La.  416;  82  An.  701;  11  An.  512;  44  An.  819,  617;  34  An.  1168;  119  U.  S.  608;  142  U.  S. 
280,449;  14  An.  34,  783. 

The  requirements  of  the  law  justifying  plaintilTs  suit  are  judicially  admitted 
by  defendant  to  be  fulfilled.  No  inquiry  into  title  or  other  matters  Is  admissi- 
ble, and  the  allegation  of  plaintiff  that  he  Is  owner  does  not  change  the  cause  of 
action,  which  Is  determined  by  the  prayer  of  the  petition,  (a)  7  N.  S.  488;  10  La. 
140;  34  An.  386, 1066;  7 La.  415 ;  82  An.  701 ;  119  U.  S. ;  13  La.  237 ;  10  An.  618;  6  La.  659; 
2  An.  226;  14  An.  788.  (5)  16  La.  44 ;  37  An.  241 ;  1  B.  109;  10  An.  160;  20  An.  69;  21  An. 
866;  26An.  166;41An.  706. 

Plaintiff  was  In  possession.  Defendant  went  upon  the  land  and  destroyed  the 
railroad  bed— be  ignored  the  existence  of  the  courts,  irbicb  were  open  to  bim 
to  assert  his  rights,  and  took  the  law  Into  his  own  bands.  '*  The  law  jealously 
protects  the  possession  of  property  against  invasion  and  violence.  It  pun- 
ishes with  severity  the  trespasser,  although  he  may  believe  he  has  some  right 
which  he  can  enforce  by  violence.  Public  order  and  the  highest  interest  of 
society  require  that  no  violence  shall  be  done  to  one  In  peaceful  possession 
of  property.  As  against  the  lawful  owner  the  possession  of  immovable  prop- 
erty must  be  protected  against  the  unlawful  disturbance  of  his  possession." 
44  An.  819, 616 ;  119  U.  8.  608;  142  U.  8.  280,  449;  84  An.  1168,  886;  1  R.  140. 

.  Contracts  subject  to  resolutory  condition  are  In  full  force  and  effect  until  set 
aside  by  law  or  by  mutual  consent— neither  party  can  predicate  his  acts  upon 
the  theory  that  be  is  entirely  right  in  his  interpretation  of  the  obligations 
arising  from  a  contract,  and  that  the  defendant  or  the  other  party  Is  entirely 
wrong.  In  this  case  there  is  a  dispute  as  to  whether  or  not  the  contract  has 
been  violated.    C.  C.  2U46;  27  An.  113;  31  An.  287, 16U;  44  An.  51B. 

.  Plaintiff's  domicile  is  New  Orleans.  Defendant,  by  his  illegal  acts,  can  not 
force  plaintiff  to  litigate  in  Ascension,  before  defendant's  court,  issues  which 
could  only  regularly  be  tried  at  plaintiff's  domicile.  Wrongful  and  illegal  acts 
can  not  vest  the  court  with  jurisdiction,  and  the  manner  and  form  which 
defendant  elects  to  present  tbeir  issues  can  not  change  the  result.  The  acci- 
dental fact  that  their  issues  came  up  by  way  of  reconvention  can  have  no  in- 
fluence or  bearing  In  depriving  plaintiff  of  tbe  right  of  being  sued  at  bis  own 
domicile.  Defendant  can  not  do  indirectly  what  he  could  not  do  directly,  and 
reap  an  advantage  from  his  illegal  acts.  C.  P.  162;  7  N.  8.  488;  34  An.  1066;  32  An. 
74;  6  An.  241 ;  Black  on  Jurisdiction  43,  p.  117;  124  U.  8.  146. 


G.  A.  Ocndrauy  Paul  lAche  and  R.  N.  Sims  Attorneys  for  Defend- 
ant and  Appellant : 

1.  In  a  suit  for  the  Judicial  recognition  of  an  alleged  conventional  right  of  servi- 
tude of  way,  coupled  with  an  injunction  to  prevent  the  defendant  from 
obstructing  the  use  or  enjoyment  of  said  right  of  way  pending  the  suit,  the 
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defendant— on  proper  allegations  to  that  effect  and  on  showing  by  a  connter 
letter  or  writing  executed  and  signed  by  the  plaintiffs,  annexed  to  and  made 
part  of  his  answer,  that  plaintiff's  position  does  not  set  forth  correctly  or  truly 
the  naimre  of  their  title  to  the  servitude  claimed  but  that  said  alleged  right  of 
way  oyer  defendant's  land  ^as  the  subject  of  a  oommntatiye  contract  between 
the  parties  with  a  resolutory  condition  expressly  attached  thereto— is  entitled 
to  set  up  as  a  defence  to  the  action  plaintiffs'  failure  to  comply  with  their  ob- 
ligations and  to  pray  for  the  annulment  of  the  contract  on  thai  isiue,  0. 0. 20iS 
3047;  C.  P.  20;  14  An.  427;  12  Bob.  472. 

2.  The  injunction  obtained  by  plaintiffs  does  not  constitute  the  suit,  but  is  a  mere 

incident  to  the  main  action.  The  object  or  purpose  of  that  action  is  to  haye 
plaintiffs*  alleged  right  to  exercise  and  enjoy  the  seryltude  claimed  in  per- 
petuity Judicially  recognized.  If  that  judicial  recognition  be  withheld,  the  in* ' 
junction  necessarily  falls.  The  nature  and  scope  of  plaintiffs'  action  is  no, 
limited  by  the  verbiage  of  the  prayer  of  the  petition.  All  of  the  allegations 
must  be  considered,  together  with  the  prayer  for  general  relief.  88  An.  913; 
8  An.  268;  10  An.  719;  15  An.  436. 

3.  The  contention  of  plaintiffs  that  this  Is  a  possessory  action  and  that  the  question 

of  possession  is  the  only  possible  issue  in  the  case  Is  not  well  founded.  The 
rule  inyoked  is  inapplicable  to  plaintiffs'  pleadings.  •  •  •  <«  where  a  plaintiff 
himself  puts  at  issue  his  right  of  possession,  exhibiting  his  title  in  his  petition, 
he  does  so  at  his  own  risk  and  peril."  N(9  An.  970;  4  Martin,  626;  84  An.  1064.  "  The 
Issues  in  a  possessory  action  maybe  twofold:  (1)  The  fact  of  possession ;  (2) 
the  nature  of  the  possession."  Concurring  opinion  of  Fenner,  Judge,  In  34  An. 
lOM;  see  also  41  An.  1106;  40  An.  248. 

4.  On  plaintiffs'  motion  to  strike  out  the  allegations  of  defendant's  answer  and  his 

reconventlonal  demand,  all  of  defendant's  allegations  of  faot  must  be  taken  as 
true.  The  motion  Is  In  the  nature  of  an  exception  of  no  cause  of  action  by 
plaintiffs  to  defendant's  answer  and  reconyentlonal  demand.  Therefore,  for 
the  purposes  of  the  motion  to  strike  out,  it  is  true  that  plaintiffs  suppressed  In 
their  pleadings  the  real  nature  of  their  title,  that  the  contract  exhibited  by 
them  is  subject  to  an  express  resolutory  condition,  which  condition  has  been 
accomplished  by  plaintiffs'  flagrant  violation  of  their  obligation  under  th& 
contract. 

"The  contract  is  entire,  and  by  its  very  terms  must  stand  or  fall  |as  a  whole. 
Neither  party  has  any  advantage  as  to  any  rights  acquired  under  it."  2  An.  478. 
In  all  cases  the  dissolution  of  a  contract  may  be  demanded  by  suit  or  by  ex- 
ception.   C.  O.2047;6N.  S.224. 

When  a  remedy  may  be  sought  by  action,  the  party  entitled  thereto  may  avail 
himself  of  it  by  way  of  exception.    C.  P.,  Art  20 ;  14  An.  427 ;  12  Bob.  472. 

5.  The  plaintiff  having  Its  domicile  In  a  parish  different  from  that  in  which  the 
defendant  resides,  a  fortiori  has  the  right  to  set  up  his  defences  In  this  suit  and 
enforce  his  demand  therein  for  a  dissolution  of  the  contract,  and  for  damages 
by  way  of  reconvention,  as  be  has  done.  C.  P.,  Art.  875;  Smith  vs.  Atlas  Cord- 
age Company,  41  An.  1. 

BeoonTentional  demand  may  be  pleaded  either  &s  an  exception  In  the  answer 
or  by  distinct  and  separate  suit  before  same  court.  C.  P.,  Art.  877. 
Article  376,  as  amended  by  Act  No.  164  of  1839,  provides  that,  under  the  circum- 
stances above  stated,  the  defendant  may  reconvene  for  any  cause.  The  pro- 
viso In  that  article  makes  no  distinction  or  discrimination  whatever,  and  the 
courts  ought  not  to  recognize  any.    Ita  lex  gcripta  ett. 


428  SUPREME  COURT  OF  LOUISIANA. 

Planting  and  Manufacturing  Co.  ts.  HIggason. 

The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  On  the  3l8t  day  of  August,  1888,  the  plaintiff  com- 
pany purchased  from  the  defendant  a  right  of  way  over  his  property 
for  the  purpose  of  building  a  railroad.  The  consideration  and  price 
of  said  sale  was  the  great  personal  iad vantage  and  benefit  to  the 
defendant  and  to  the  neighborhood  by  the  construction  of  the  rail- 
road, and  the  sum  of  twenty- five  dollars  cash.  The  plaintiff  built 
the  railroad  in  accordance  with  the  stipulations  to  the  act  of  sale. 

On  the  18th  August,  1888,  the  following  argreement  was  entered 
into  between  plaintiff  and  defendant:  That  the  said  Hermitage 
Planting  Company  obligates  itself  to  pay  off  all  of  its  hands  em- 
ployed on  the  Hermitage  plantation  from  and  after  the  15th  day  of 
September,  1888,  and  further  binds  and  obligates  itself  to  give  all 
orders  for  goods  and  merchandise  which  the  hands  so  employed  may 
need  on  Frederick  Higgason,  of  the  parish  of  Ascension,  store 
keeper  at  Darrow  P.  O.,  Ascension,  La.  And  he  the  said  Nolan,  for 
and  in  the  name  of  said  planting  company,  binds  himself  and  the 
said  company  to  see  that  said  Higgason  is  paid  or  secured  for  any 
advances  which  he  may  make  to  any  of  the  hands  employed  on  said 
Hermitage  plantation  (provided  said  advances  be  to  a  reasonable 
amount,  and  not  to  exceed  the  amount  which  said  laborer  or  labor- 
ers, or  hand  or  hands,  may  have  earned,  and  which  money  be  actually 
due  him  or  them) . 

And  now,  in  consideration  of  the  said  premises  and  above  cov~ 
enants  and  agreement  on  the  part  of  said  Hermitage  Company,  the 
said  Higgason  has  this  day  signed  before  S.  A.  Gondran,  notary 
public,  in  and  for  the  parish  of  Ascension,  a  certain  contract  granting 
unto  the  said  Hermitage  Planting  Company  a  certain  right  of  way 
Across  his  lands  for  the  purpose  of  establishing  by  the  said  Hermit- 
age Planting  Company  a  railroad  on  his  lands.  Should  the  Hermit- 
age Planting  Company  fail  to  comply  with  and  fulfil  any  of  the 
•conditions  and  agreements  herein  contained  and  agreed  to  be  car- 
ried out  by  them,  then  this  right  of  way  granted  by  the  said  Hig- 
-gason  this  day,  as  per  contract  before  said  Gondran,  shall  be  set 
aside  or  left  at  his  option  to  do  so. 

It  is  further  understood  by  the  parties  hereto  that  said  Higgason 
is  to  give  notice  to  the  said  Hermitage  Planting  Company  before 
the  pay  day  of  the  hands  of  said  plantation  of  any  amount  which 
snay  be  due  him  by  any  of  said  hands  or  laborers  on  said  Hermitage 
plantation. 
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The  defendant,  believing  that  the  plaintiff  had  violated  the  con* 
tract  above  recited,  in  May,  1893,  went  apon  the  right  of  way  and 
tore  ap  the  rails  of  the  railroad  track  crossing  the  length  of  the  right 
of  way  granted  to  plaintiff.  In  September,  1893,  the  plaintiff  brought 
this  suit,  setting  oat  the  act  by  which  the  right  of  way  was  granted 
in  its  petition,  and  alleging  that  it  had  continnonsly  up  to  date,  and 
said  road  ever  had  been  in  the  quiet  and  undisturbed  possession  of 
the  same ;  that  plaintiff,  in  May,  1893,  tore  up  the  track  on  the  road 
bed  crossing  right  of  way  granted  by  defendant  to  plaintiff;  that  de- 
fendant with  malice  did  obstruct  plaintiff  in  replacing  the  track  od 
the  said  land,  and  that  defendant's  acts  were  malicious,  wrongful 
and  tortious. 

The  prayer  is  that  said  defendant  be  enjoined  from  disturbing  or 
placing  any^  obstacles  in  the  way  of  plaintiff  from  laying  and 
replacing  the  track  of  their  said  road  on  and  across  said  land,  and 
from  interfering  with  plaintiff  in  the  use  and  enjoyment  of  their  said 
railroad  until  the  further  orders  of  this  court. 

The  injunction  issued  as  prayed. 

The  plaintiff  did  not  annex  to  his  petition,  and  We  do  not  think  it^ 
was  essential  that  he  should  have  done  so,  the  contemporaneous: 
agreement  made  with  defendant.  The  defendant  answered,  filing  a 
general  denial,  and  specially  urges  as  a  defence  the  supplemental 
agreement  referred  to,  and  that  plaintiff  had  failed  to  comply  with 
the  stipulations  contained  in  the  same,  and  he  prays  that  there  be 
judgment  annulling  the  act.  He  also  filed  a  reconventional  demand 
for  damages. 

It  is  admitted  that  plaintiff  is  incorporeal  and  actual  possessor  of 
the  part  of  land  running  through  defendant's  line  along  the  right  of 
way,  and  all  the  acts  of  defendant  in  tearing  up  the  track  are  also 
admitted. 

The  pleadings  also  show  that  the  plaintiff  denies  having  violated 
the  contract. 

The  pleadings  being  in  this  condition,  on  the  judicial  admission^ 
plaintiff  filed  a  motion  that  they  entitled  him  to  a  judgment.  Tho 
motion  was  tried  and  the  injunction  perpetuated,  reserving  to  both 
parties  the  right  to  sue  for  the  amount  of  the  contract.  From  thia 
judgment  the  defendant  appealed. 

The  contention  of  the  defendant  is  that  the  contract  is  subject  to  a 
resolutory  condition,  and  that  he  has  the  right  to  plead  in  avoidance 
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matters  of  defence  showioK  a  dissolution  of  the  contract  in  order  to 
reject  the  demand  of  plaintiff  for  a  recognition  of  the  right  of  servi* 
tade  and  its  preservation  thereof  in  perpetaity,  and  that  the  defend- 
ant being  a  non- resident  of  the  parish  he  had  the  right  to  make  any 
defence  against  plaintiff's  action  and  to  institate  a  demand  against 
plaintiff  by  way  of  reconvention  for  any  caase. 

If  this  suit  was  based  on  the  contract,  and  was  intended  to  enforce 
the  same,  or  for  damages  for  its  violation,  the  contention  of  the 
defendant  would  be  well  founded.     12  Rob.  472;   14  An.  627. 

The  averments  in  the  petition  and  the  prayer  of  the  plaintiffs 
stamp  plaintiff's  action  as  possessory,  pure  and  simple*  and  as  such 
it  must  be  governed  by  the  law  controlling  possessory  actions. 
There  is  no  issue  of  title  presented.  It  is  contended  by  defendant 
that  the  exhibiting  by  plaintiff  of  his  title  to  the  right  of  way 
changed  the  character  of  the  action  and  it  became  petitory. 

The  petition  contains  an  allegation  of  ownership  to  show  the 
nature  and  character  of  the  possession,  and  the  act  of  sale  was  ex- 
hibited, and  annexed  to  plaintiff's  petition  as  evidence  of  the  fact 
and  nature  of  possession,  not  of  title,  as  the  prayer  of  the  petition 
is  alone  to  be  quieted  in  peaceable  possession  of  the  premises.  It 
was  not  necessary  to  exhibit  the  act  of  sale,  or  to  disclose  by  what 
title  the  company  held  possession  of  the  right  of  way,  but  by  doing 
so  the  plaintiff  company  did  not  impress  upon  the  action  the  char* 
acter  of  a  petitory  one.  Kempers'  Heirs  vs.  Hulic,  16  La.  46 ;  Will- 
iams vs.  Harmanson,  41  An.  705 ;  NichoU  vs.  Railroad  Company,  44 
An.  817. 

As  said  by  this  court  in  41  An.  705 :  <<  We  are  not  concerned  with 
the  sufficiency  or  even  with  the  existence  of  tiuch  title.  The  fact 
and  nature  of  the  possession  alone  is  at  issue,"  and  we  may  add 
that  we  are  not  concerned  with  the  fact  whether  or  not  the  contract 
has  been  violated  and  by  the  resolutory  condition  the  contract  dis- 
solved. This  is  a  matter  for  future  judicial  determination  under  the 
reservations  in  the  judgment  appealed  from  if  the  parties  see  fit  to 
resort  to  judicial  process.  It  is  certain  the  defendant  had  no  right 
to  take  the  law  into  his  own  hands  and  to  disturb  by  violence  the  pos- 
session of  the  plaintiff.  In  such  a  case  no  inquiry  is  made  as  to 
whom  the  legal  ownership  of  the  property  belongs,  but  the  law  is 
prompt  in  protecting  the  possessor,  and  to  rebuke  the  unlawful  act 
of  disturbance  by  restoring  the  possession  of  the  property  to  the 
party  dispossessed.    Nicholl  vs.  R.  R.  Co.,  44  An.  817. 
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The  defendant's  remedy  was  before  the  law  and  through  the  courts, 
and  no  act  of  violence  can  supplement  his  resort  to  legal  process  to 
fix  and  ascertain  his  legal  ownership  of  the  property.  Nicholl  ts. 
R.  R.  Co.,  44  An.  8  7;  Boniel  vs.  Block,  44  An.  515;  Fox  vs.  Mc- 
Kee,  81  An.  69;  Trader  vs.  Ins.  Co.,  287;  Laloix  vs.  Ins.  Co.,  27 
An.  118. 

The  defendant  contends  that  the  primary  object  of  the  suit  is  to 
obtain  a  judicial  recognition  of  the  right  of  way  and  to  perpetuate 
the  same  by  injunction. 

We  do  not  so  understand  it. 

The  judgment  was  restricted  to  the  allegations  in  plaintiff's  peti- 
tion, and  the  right  of  plaintiff  to  present  possession  was  only 
recognized.  The  injunction  is  to  prevent  a  disturbance  of  this  pos- 
session. A  judgment  dissolving  the  contract  would  put  an  end  to 
plaiutiif's  possession  and  the  inj unction  would  expire  with  it. 

Judgment  affirmed. 


No.  10,619. 
Statb  of  Louisiana  vs.  Miss  Lauba  Oainbs  et  al. 

Tb6  State  can  not  be  sued  before  ber  own  tribunals  without  ber  consent— the 
question  is  not  affected  by  the  fact  that  the  claim  Is  a  demand  in  reconvention, 
set  up  In  a  suit  brought  by  the  State.    State  ys.  Bradley,  37  An.  623. 

The  State  should  not  be  permitted  to  invoke  judicial  aid  in  wresting  from  the 
defendants  evidences  of  a  serious  claim  against  her,  until  she  has  first,  by 
proper  legislative  action,  consented  to  submit  to  the  courts  the  determination 
of  all  the  rights  and  obligations  Incident  thereto. 

On  Application  for  Rehbabing. 
The  decision  of  this  court  In  State  vs.  Hart,  46  An.  55,  must  control. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King,  J. 

Walter  H,  Rogers,  Attorney  General,  for  State,  Appellee. 


W.  8.  Finney  and  Henry  C.  Millerj  Attorneys  for  New  Orleans 
Canal  and  Banking  Company,  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fbnnbb,  J.    The  State,   acting    through    her  Attorney  General, 
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brings  this  suit  to  recover  from  the  defendant  poBsessors  foarteen 
State  bonds,  which,  she  alleges,  were  fraudnlently  and  illegally  em- 
bezzled and  put  in  circulation  by  her  late  State  Treasurer,  E.  A. 
Burke. 

The  bonds  were  held  by  Miss  Laura  Gaines,  and  were  pledged  by 
her  to  the  Canal  Bank,  and  they  are  both  made  defendants. 

The  State  also  claims  from  Miss  Qaines  a  judgment  for  three 
thousand  six  hundred  dollars,  amount  of  Interest  coupons  collected 
by  her  on  said  bonds. 

The  defendants  answer,  asserting  their  just  title  as  bona  fide  holders 
of  said  bonds,  which  they  assert  to  be  valid  and  binding  obligations 
of  the  State,  and  they  pray  for  judgment  rejecting  the  State's  de- 
mand, and  further  decreeing  that  they  be  paid  by  the  State  in  prin- 
cipal and  interest,  according  to  the  terms  of  the  contract. 

From  a  judgment  in  favor  of  the  State,  the  defendants  appeal. 

The  issues  involved  are  three,  viz. : 

1.  The  right  of  the  State  to  oust  the  defendants  of  the  possession 
of  the  instruments  purporting  to  be  bonds  of  the  State,  and  to  take 
the  ^ame  into  her  own  possesf«ion. 

2.  The  right  of  the  State  to  recover  from  Miss  Qaines  the  amount 
of  the  interest  coupons  collected  by  her  as  having  been  unduly  re- 
ceived. 

8.  The  right  of  defendants  to  recover  judgment  against  the  State 
decreeing  her  liability  for  the  principal  and  interest  of  said  bonds  to 
be  paid  according  to  the  terms  of  her  contract. 

The  third  issue  just  mentioned  is  one  which  must  be  unhesitatingly 
decided  against  the  defendants. 

The  State  can  not  be  sued  before  her  own  tribunals  without  her 
consent,  and  she  has  given  no  such  consent.  The  question  is  not 
affected  by  the  fact  that  the  claim  is  a  demand  in  reconvention  set 
up  in  a  suit  brought  by  the  State.     State  vs.  Bradley,  87  An.  628. 

So  far  as  the  other  two  issues  are  concerned  the  rights  of  the  de- 
fendants as  bona  ftde  holders  of  said  bonds,  and  the  liability  of  the 
State  to  thera  as  such,  are  urged  as  defences  to  the  demands  of.  the 
State,  and  if  it  were  necessary  for  us  to  determine  these  questions 
in  order  to  decide  the  issues  between  the  parties,  it  might  be  our 
duty  to  do  so. 

But  we  are  strongly  impressed  with  the  sense  of  our  duty  to  ab- 
stain from  considering  or  determining  the  liability  of  the  State  as  a 
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<lebtor  on  these  bonds,  which  the  political  aathority  of  the  State 
has  not  consented  to  submit  to  jadicial  arbitrament,  unless 
such  determination  is  absolutely  essential  in  order  to  dispose  of 
those  issues  which  are  validly  submitted  to  us.  Our  decision  thereon 
would  be  in  no  manner  binding  upon  or  executory  against  the  State, 
and  would  simply  operate  an  unwarranted  intrusion  of  our  opinion 
in  matters  which  are  confided  to  the  free  discretion  of  the  political 
branch  of  the  govemment. 

We  therefore  felt  bound  carefully  to  examine  the  issues  presented, 
in  order  to  see  if  they  admitted  of  determination  on  any  grounds 
which  did  not  inyolve  the  necessity  of  considering  questions  of  such 
Tital  moment  to  both  the  State  and  the  holders  of  these  instru- 
ments. 

We  have  concluded  that  these  issues  may  be  readily  determined 
on  grounds  involving  no  such  necessity. 

So  far  as  the  right  of  the  State  to  recover  possession  of  the  bonds 
Ib  concerned,  we  must  consider  the  nature  of  such  instruments. 
They  belong  to  the  class  of  things  known  at  common  law  as  ckoees  in 
action  J  or  demands  enforceable  by  action.  With  us  they  are  merely 
evidences  of  debt,  and  belong  to  the  class  of  incorporeal  rights. 
They  are  not,  at  common  law,  subjects  of  larceny,  though  by 
statutes,  in  this  and  many  other  States,  they  have  been  made  so. 
1  Bish.  Cr.  L.,  Sec.  578. 

They  are  no  doubt  subject  to  corporeal  seizure  under  judicial 
process,  and  are  treated  in  many  aspects  like  corporeal  property. 
They  may  become  the  subjects  of  action  for  specific  recovery.  But, 
nevertheless,  their  essential  character  and  value  consist  in  their 
quality  as  evidences  of  debt. 

The  Canal  Bank  is  undoubtedly  the  lawful  holder  and  possessor  of 
these  bonds,  acquired  by  it  in  good  faith  and  for  a  valuable  consid- 
eration. They  represent,  on  their  face,  an  obligation  of  the  State  of 
lionisiana,  signed  by  her  Governor  and  Treasurer  and  under  the  seal 
of  State,  all  attached  in  accordance  with  law. 

They  are  the  sole  evidence  which  the  bank  has  of  the  claim  which 
she  asserts  against  the  State. 

Where  is  the  law  or  the  equity  which  would  authorize  the  State  to 
invoke  judicial  process  to  wrest  from  the  hands  of  her  apparent 
creditor  the  sole  evidence  of  his  claim,  without  at  least  submitting 
28 
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to  the  court. fov  valid  and  binding  determination  all  the  rights  and 
obligations  arising  thereon?    We  think  there  is  none. 

The  demand  of  the  State  is  entirely  one-sided.  If  we  decide  ii| 
favor  of  the  State^  the  judgment  is  executory,  the  defendants  a^ 
ousted  of  possession  of  the  sole  evidence  of  their  claim,  and  their 
mouths  are  forever  closed.  If  we  decide  in. favor  of  defendantS| 
they  acquire  no  new  right  under  the  judgment,  but  are  simply  left- 
in  etatu  quo  and  at  the  mercy  of  the  State. 

We  think  it  too  clear  to  require  further  argument  that  the  State 
should  not  be  permitted  to  invoke  judicial  aid  in  wresting  from  de- 
f endants  their  lawful  possession  of  these  evidences  of  a  serious  claim 
against  her,  until  she  has  first,  by  proper  legislative  action,  con- 
sented to  submit  to  the  courts  the  determination  of  all  the  rights  and 
obligations  incident  thereto. 

The  claim  for  the  return  of  the  interest  coupons  alleged  to  have 
been  unduly  collected  and  received  by  Miss  Gaines  might  have  pre- 
sented these  questions  in  a  different  shape,  requiring  their  deter- 
mination— that  is,  a  suit  for  money  unduly  received,  in  which  we 
would  be  bound  to  determine  whether  it  was  unduly  received  or  not, 
and  which  would  necessarily  involve  the  right  of  Miss  Gaines  to  re- 
ceive and  the  obligation  of  the  State  to  pay. 

But,  as  the  case  is  presented,  the  evidence  clearly  establishes  that 
the  bonds  were  unlawfully  put  in  circulation  by  E.  A.  Burke,  and  the 
only  ground  upon  which  any  holder  thereof  could  assert  any  rights 
thereon  against  the  State  would  be  that  they  were  negotiable  instru- 
ments, and  that  he  acquired  them  before  matarity  in  good  faith  and 
for  a  valuable  consideration.  After  proof  of  their  unlawful  issue  the 
burden  was  upon  Miss  Gaines  to  show  that  she  acquired  them  in 
good  faith.  This  burden  she  has  entirely  failed  to  discharge.  W^ 
do  not  mean  to  asperse,  in  the  slightest  degree,  the  actual  good  faith 
of  this  lady.  It  was  simply  her  misfortune,  as  this  record  shows,  to 
be  in  a  condition  of  health  and  nervous  prostration  which,  in 
the  opinion  of  her  physician,  rendered  it  improper  and  unsafe  for 
her  to  be  examined  in  this  case,  either  at  the  trial  or  at  any  reason- 
ably certain  date  in  the  future.  Her  counsel,  therefore,  submitted 
the  case  without  her  own  or  any  other  evidiBuce,  on  the  subject 
of  the  method  and  circumstances  under  Which  she  acqtiired  these 
bonds. 
.   This  is  fatal  to  her  defence',' independently  of  any  question  as 
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to  the  rights  of  holders  in  good  faith  of  these  instruments,  and  we 
have  no  grpfmd  for  reversing  the  judgment,  for  two  hnndred  dollars 
l^ndered  against  h^r  in  the.  court  a  qua, 

■  '  In  tiius  disposing  of  this  appeal  we  wish  it  distinctly  understood 
that  we  make  not  the  slightest  intimation  of  an  opinion  on  the  rights 
and  obligations  arising  between  holders  in  good  faith  of  such  bonds 
and  the  State.  When  a  case  comes  before  us  requiring  the  expres- 
sion of  our  judicial  opinion  on  those  delicate  and  difficult  questions, 
ipM  shall  inot  shirk  the  responsibility,  but  our  sense  of  official  duty 
requires  as-  to  abstain  from  expressing  such  opinions  unless  ab^ 
sokitely  necessary  to  the  decision  of  a  pending  cliuse. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from,  in  so  far  as  it  maintains  the  sequestration  and  condemns 
the  defehdantcr  to  return  to  the  State  the  bonds  involyed,  be  an** 
nulled,  avoided  and  reyersed,  and  that  the  demand  of  the  State,  to 
that  extent,  be  dismissed,  and  that  the  sequestration  be  dissolved ; 
and  that,  in  other  respects,  said  judgment  be  affirmed. 

Dissenting  Opinion. 

Bbbauz,  J.    The  issues  are  presented. 

The  plaintiff  and  the  defendant  pray  for  a  decision  on  the  merits, 
settling  the  vexing  and  perplexing  questions  growing  out  of  the  em- 
bezzlement of  certain  bonds  from  the  State  Treasurer's  office. 

The  effect  of  g^od  faith,  its  scope,  extent,  the  right  of  those  who 
have  become  owners  for  valuable  consideration  without  notice,  can 
be. decided  at  this  time  and  the  question  forever  settled. 

If  the  holders  of  these  fourteen  State  bonds  own  values  for  which 
the  State  is  bound,  they  should  be  relieved  from  the  claim  on  their 
property. 

If  they  are  valueless,  delay  serves  no  purpose. 

The  political  branch  of  the  government  will  be  influenced  by  the 
decision  as  well  at  this  time  as  at  any  time  hereafter. 

It  is  preferable  to  decide  the  issues  at  once  and  not  to  postpone 
questions  that  must  be  decided  later. 

These  bonds  should  remain  in  gremio  legU  until  the  rights  of  the 
the  parties  in  interest  are  finally  determined. 

I  thereiore  dissent. 
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On  Application  fob  Rehbabinq. 

McEnery,  J.  The  consideration  of  the  application  for' a  rehear* 
ing  in  this  case,  by  consent  of  counsel,  was  deferred  nntU  after  the 
decision  of  the  case  of  State  vs.  Hart,  recently  decided  and  reported 
46  An.  55. 

The  issues  involved  in  the  two  cases  are  identical. 

It  will  be  unnecessary,  and  it  would  be  froitless  of  results  to  re- 
open the  case  for  argument  and  postpone  our  decree. 

We  will  refuse  the  rehearing,  and  will  annul  our  former  decree, 
and  will  now  enter  such  a  decree  as  should  have  beea  rendered  in 
the  first  instance.  Therefore,  for  the  reasons  assigned  in  case  No. 
10,899,  State  vs.  Hart,  it  is  ordered,  adjudged  and  decreed  that  our 
former  decree  rendered  herein  be  annulled,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  judgment  appealed  from  be  aflArmed. 

Rehearing  refused. 

Miller,  J.  recused. 


46    4861 

JLJT^l  No.  11,383. 

Mrs.  Louisiana  E.  Plowbbs  vs.  William  Hughes  bt  al. 

The  receipt  by  the  appellant  of  a  portion  of  the  amount  decreed  to  him  by  the 
Judgment  is  acquiescence  in  the  judgment  and  defeats  the  appeal.  Code  of 
Praotlcts  Art.  667;  8  An.  116;  4  An.  160;  7  An.  23.3;  18  An.  64;  82  An.  947. 

Nor  is  this  acquiescence  at  all  affected  because  the  appellant,  receiving  part  of  the 
amount  of  the  Judgment,  undertakes  to  reserve  his  appeal.  The  reservation 
can  not  avoid  the  effect  the  law  attaches  to  the  acquiescence  in  the  Judgment.  18 
An.  64. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

Rice  &  Montgomery  and  J.  P.  Blair  of  Counsel  for  the  Motion : 

The  transcript  does  not  contain  all  the  evidence  on  the  trial  of  the  case  below. 

On  examiaing  the  certificate  the  court  will  find  these  words  qualifying  the  usual 
declaration  as  to  the  completeness  of  the  transcript:  **  Record  No.  34,962,  being 
succession  of  John  Hughes,  offered  in  evidence  by  Mr.  Blair,  attorney  for  Mn. 
Murdock  ei  aU,,  defendants,  having  ;been  only  partially  copied  as  per  Instmc- 
tions  of  couuHcl  for  defendant  and  appellant,  copied  at  page  420.'*  On  the  page 
referred  to  will  be  found  the  following  remarkable  instructions:  **  Inasmuch  as 
the  record  of  the  succession  of  John  Hughes,  No.  34,962,  was  offered  In  evidence 
by  Mr.  Blair,  one  of  the  counsel  for  defendants,  was  offered,  but  not  filed,  for 
the  purpose  of  showing  that  the  succession  of  John  Hughes  has  been  opened 
and  administered,  and  the  heirs  put  Into  possession,  and  the  District  Court  ad> 
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mitted  the  record  for  the  purpose,  and  inasmuch  as  the  facts  for  which  it  is 
offered  are  not  disputed,  you  should  and  shall  not  include  in  your  transcript 
more  than  the  sereral  petitions  and  orders  putting  the  heirs  in  possession. 
"  New  Orleans,  October  16, 1893. 

''  Gbobgk  L.  Bbioht, 

**Coun9elfor  Wm.  Muahes, 
"  To  ike  Clerk  of  the  Cioil  District  Court," 

The  court,  orer  objection,  had  admitted  the  entire  record. 

Appellant's  counsel,  not  aatlsfled  with  reserving  a  bill  of  exceptions,  has  consti- 
tuted himself  a  court  of  rcTlew,  has  set  aside  the  ruling  of  the  lower  court,  and 
has  issued  a  decree  in  the  form  of  instructions  to  the  clerk,  directing  that  only 
the  portions  of  the  record  which  he  designates  shall  be  considered  in  eridence 
and  shall  be  embodied  in  the  transcript.  ^ 

Wlien  a  transcript,  made  under  instructions  of  counsel  for  appellant,  is  defective 
and  incomplete,  the  penalty  is  dismissal  of  the  appeal.  Heirs  of  Hoover  vs. 
York,  3& An.  662 ;  Samuels  vs.  Brownlee,  88  An.  86 ;  Morrison  vs.  Lynch,  36  An.  611 ; 
Torres  vs.  Falgoust,  86  An.  818. 

It  can  not  be  controverted  that  nnder  the  laws  and  jurisprudence  of  this  State  the 
party  who  voluntarily  executes,  either  partially  or  in  toto,  a  Judgment  rendered 
for  or  against  him,  or  who  voluntarily  acquiesces  in  or  ratifies,  either  partially 
or  In  toto,  the  execution  of  that  Judgment,  is  not  permitted  to  appeal  from  it.  O. 
F.  667;  Williams  vs.  Duer,  14  La.  623;  State  vs.  Judge  of  Parish  Court,  4  Bob.  86; 
Campbell  vs.  Orillion,  i  An.  116;  Huhart  vs.  Golden,  7  An.  233;  Landry  vs.  Con- 
nelly, 4  B.  127;  Succession  of  Bgana,  18  An.  72;  Succession  of  Bougere,  28  An.  748. 

When  a  plaintiff  who  had  appealed  from  a  Judgment  rendered  in  his  favor,  but  for 
a  less  amount  than  he  claimed,  executing  a  bond  with  surety  for  the  costs  only, 
subsequently  causes  a^./a.  to  be  issued  against  the  defendant,  it  will  be  con- 
sidered a  voluntary  execution  of  the  Judgment  and  an  abandonment  of  the  ap- 
peal.   Campbell  vs.  Orillion,  S  An.  116. 

The  principle  is  well  settled  that  a  party  is  not  permitted  to  do  an  act  which  he  is 
at  liberty  to  abstain  from,  and  by  mere  reservation  screen  himself  from  the 
consequences  of  that  act.    Succession  of  Egana,  18  An.  64. 


A.  J,  Villere  and  Geo.  L.  Bright  of  Counsel,  Contra: 

ThlP  is  a  suit  for  partition.  The  heirships  are  not  disputed,  but  the  appellant, 
William  Hughes,  one  of  the  heirs,  claims  that  the  community  that  existed  be- 
tween his  father,  John  Hughes,  and  his  second  wife,  should  be  charged  with 
certain  moneys  brought  into  marriage  by  his  father.  The  parties  were  re- 
ferred to  a  notary  public.  He  made  a  pai*tItion,  assuming  that  no  charge 
should  be  made  against  the  community,  and  he  allotted  to  each  of  the  heirs  of 
John  Hughes,  including  William  Hughes,  appellant,  two  thousand  nine  hun- 
dred and  twenty  dollars  and  seventy -four  cents. 

So  far  as  two  thousand  nine  hundred  iind  twenty  dollars  and  seventy-four  cents 
are  allotted  to  each,  no  one  disputes  the  correctness  of  that  amount  except 
William  Hughes,  who  contends  that,  besides  two  thousand  nine  hundred  and 
twenty  dollars  and  seventy-four  cents,  allotted  to  him,  he  should  receive 
a  larger  amount,  because  of  the  Indebtedness  of  the  community  to  his  father, 
John  Hughes.  The  two  thousand  nine  hundred  and  twenty  dollars  and  seven* 
ty-fonr  cents  were  not  in  dispute^  Several  of  the  heirs  had  purchased  prop- 
erty at  the  sale-,  and  retained  the  price  on  account  of  their  share.  William 
Hngbea*  the  appellant,  did  not  purchase^    His  share  was  in  the  registry  of  the 
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court.  No  one  disputed  bis  right  to  it.  From  a  Judgment  which  denied  him 
the  right  to  more  than  two  thousand  nine  hundred  and  twenty  dollars 
and  seyenty-four  cents,  he  appealed,  and  upon  a  subsequent]  petition,  which 
showed— 

**  That  Judgment  was  rendered  in  this  cause  homologating  the  partition  made  by 
N.  B.  Trlst,  notary  public,  on  May  1, 188S,  aod  on  showing  that  said  act  of  par- 
tition allots  to  your  petitioner  two  thousand  nine  hundred  and  twenty  doiiars 
and  seventy -four  cents;  that  your  petitioner  opposed  the  partition  and  allot- 
ment made  to  him,  claiming  that  the  allotment  to  him  should  be  largely 
increased,  and  all  the  other  parties  to  the  litigation  maintain  and  assert  the 
correctness  of  the  partition  and  allotment  as  made  by  Trist,  notary,  as  afore- 
said ;  that  your  petitioner,  William  Hughes,  does  not  complain  of  the  allotment 
of  two  thousand  nine  hundred  and  twenty  dollars  and  serenty.four  cents, 
made  to  him,  but  contends  that  the  amount  should  be  largely  increased,  and 
as  prayed  for  in  his  petition;  that  the  Judgment  of  this  court  homologated  the 
act  of  partition  made  by  said  Trist,  notary  public,  and  decreed  your  petitioner 
was  entitled  to  only  two  thousand  nine  hundred  and  twenty  dollars  and 
seventy-four  cents;  that  from  said  Judgrment  your  petitioner  has  taken  a  sus- 

'  pensive  appeal,  returnable  to  the  Supreme  Ck>urt  on  the  first  Monday  of 
November  next.  And  on  further  shoving,  your  petitioner  needs  moneys 
-to  pay  costs  of  transcript  of  appeal  and  other  necessary  expenses,  your  peti- 
tioner prays  that  it  will  please  this  Honorable  Court  to  make  an  order  di- 
recting the  Whitney  National  Bank,  in  this  city,  where  the  moneys  to  be 
partitioned  have  been  deposited  by  order  of  court,  and  where  the  same  Is  now 
deposited,  directing  and  ordering  said  bank  to  pay  out  of  said  funds  so 
deposited,  to  your  petitioner  or  his  attorney  at  law,  the  sum  of  five  hundred 
doiiars,  without  prejudice  to  the  appeal  taken  by  your  petitioner,  and  without 
prejudice  to  the  rule  taken  by  him  and  now  pending,"  the  court  ordered: 
*'  By  reason  of  the  foregoing  petition,  it  is  ordered  that  the  Whitney  National 
Bank,  of  this  city,  where  the  moneys  to  be  partitioned  have  been  deposited, 
and  are  now  deposited,  pay  out  of  said  moneys,  so  deposited,  to  the  petitioner, 
William  Hughes,  or  his  attorney  and  counsellor  at  law,  George  L.  Bright,  the 
sum  of  five  hundred  dollars,  without  prejudice  to  the  appeal  taken  by  the  peti- 
tioner, William  Hughes,  and  without  prejudice  to  the  rule  taken  by  him 
and  now  pending." 

This  is  not  an  acquiescence,    3  R.  253 ;  3  An.  639. 

The  clerk  of  the  court,  In  making  the  transcript,  asked  appellant  for  instructions 
as  to  what  part  of  record  34,962  should  be  copied.  This  record  was  offered  to 
show  that  the  succession  had  been  opened  and  administered  and  the  heirs  put 
in  possession,  and  the  court  admitted  it  for  that  purpose. 

Inasmuch  as  it  Is  not  denied  that  the  heirs  were  put  in  possession,  that  the  plead- 
ings admit  It,  counsel  for  appellant  instructed  the  clerk  it  was  not  necessary  to 
copy  a  whole  large  record  of  Irrelevant  matters ;  that  he  should  copy  only  that 
which  referred  to  the  object  for  which  the  record  was  offered,  viz.:  the  putting 
In  possession  of  the  heirs.  The  clerk,  after  certifying  that  the  transcript  con- 
tains a  true,  correct  and  complete  transcript  of  all  the  proceedi^igs  had,  docu- 
ments filed,  testimony  and  evidence  adduced  on  the  trial  of  the  cause,  states, 
that  Record  No.  34,962,  Succession  of  John  Hughes,  was  partially  copied  by  in> 
structlons  of  counsel  for  appellant.  Even  had  he  had  no  Instructions,  he 
should  not  have  copied  more  than  was  copied.  We  repeat,  the  record, 
although  oifered,  was  not  filed  In  evidence.  It  was  offered  to  show  the  heirs 
were  put  in  possosiBlon.  The  petitions  and  orders  putting  t)iem  in  possession 
are  copied.    That  they  were  put  In  possession  is  not  denied,  but  admitted. 
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On  Motion  to  Dismiss. 

The  opinion  of  the  conrt  was  delivered  by 

MnxsB,  J.  The  motion  to  dismiss  is  on  two  grounds :  That  the 
transcript  is  imperfect,  and  that  the  defendant  in  the  lower  court, 
the  appellant  here,  has  acquiesc .  d  in  the  judgment  from  which  he 
lippeals. 

The  suit  was  for  a  partition  between  the  plaintiff  and  defendant 
and  others,  heirs  of  John  Hughes.  The  defendant  m  his  answer  urged 
that  in  the  petition  the  last  community  should  be  charged  with  cer- 
tain amounts  of  the  separate  estate  of  his  father,  received  by  or 
which  enured  to  the  benefit  of  that  community,  and  the  answer  also 
contained  other  demands  pertinent  to  the  settlement  of  accounts 
between  the  heirs.  The  partition  and  sale  of  the  property  was 
decreed  and  the  usual  order  of  reference  to  the  notary  for  the  com- 
pletion of  the  partition  was  made.  The  partition  act  awarded  to 
the  defendant  twenty -nine  hundred  and  twenty  74-100  dollars,  and 
on  motion  of  one  of  the  parties  the  partition  was  homologated, 
against  the  objections  of  the  defendant,  whose  demands  urged  in  his 
answer  were  disallowed.  From  the  judgment  homologating  the  par- 
tition the  defendant  took  this  suspensive  appeal.  Pending  his  appeal, 
on  his  motion,  he  obtained  an  order  to  receive  five  hundred  dollars 
of  the  amount  awarded  to  him  by  the  judgment,  and  accordingly  that 
amount  was  paid  to  him.  This  payment  is  the  acquiescence  in  the 
judgment,  the  basis  of  the  motion  to  dismiss. 

It  is  the  text  of  the  Code  that  the  appellant  can  not  maintain  his 
appeal  from  the  judgment  acquiesced  in  by  him.  Code  of  Practice, 
Art.  567.  To  receive  the  amount  of  the  judgment,  in  whole  or  in  part, 
iBy  in  its  natural  significance  as  well  as  under  our  jurisprudence,  an 
acquiescence  in  the  judgment.  To  receive  part  is  as  significant 
as  to  receive  the  whol^.  If  the  defendant  could  receive  part 
of  the  amount  decreed  to  him  and  still  preserve  his  appeal,  he 
might  just  as  well  take  the  full  amount.  If  the  judgment  was  satis- 
fied by  the  defendant  receiving  the  full  amount,  it  certainly  could 
Aot  be  urged  he  could  still  maintain  the  appeal  from  a  judgment 
that,  satisfied,  had  ceased  to  exist.  Payment  in  part  of  the  judg- 
ment as  an  acquiescence  in  that  judgment  is  not  to  be  distinguished 
from  full  payment.  Any  payment  received  by  defendant  under  the 
Judgment  is  fatal  to  his  appeal  from  it.  See  d  An.  115.;  4  An*  160; 
7  Abu  288;  18  An.  64;  82  An.  947. 
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The  defendant  contends  he  can  maintain  his  appeal,  because  he 
claims  more  than  the  judgment  gives  him,  and  his  acquiescence  is 
only  to  the  extent  of  the  amount  decreed  to  him,  but  does  not  ex- 
tend to  the  greater  amount  he  claims  and  that  the  judgment  disal- 
lows. But  it  is  only  through  the  judgment  he  can  appeal  to  claim 
the  greater  amount,  and  if  he  acquiesce  in  that  judgment  the  basis 
for  his  appeal  disappears.  It  is  often  the  experience  that  the  plain- 
tiff asserting  a  money  demand  recovers  less  than  he  claims.  But,  of 
course,  no  one  supposes  he  could  collect  his  judgment  and  still 
maintain  his  appeal,  because  he  demands  a  greater  amount  than  that 
decreed  to  him.  Such  a  pretension  was  advanced  in  one  of  the 
cases  cited  in  this  opinion,  where  the  appeal  was  devolutive.  It  was 
supposed  in  that  case  that  the  plaintiff,  taking  only  the  devolutive 
appeal,  could  collect  his  judgment  and  still  prosecute  his  appeal  for 
the  greater  amount  he  claimed.  The  court  discarded  this  pretension, 
and  held  that  acquiescence  in  the  judgment  by  payment  ended  the 
appeal,  though  plaintiff  claimed  more  than  the  judgment  gave  him. 
See  8  An.  116. 

The  defendant  cites  the  case  from  3  Rob.  253.  There  the  judg- 
ment was  in  favor  of  the  plaintiff  for  the  partition  of  the  land,  and 
against  him  in  favor  of  defendant  for  the  improvements.  The  plain- 
tiff took  steps  to  execute  the  judgment  in  his  favor  for  the  partition, 
but  appealed  from  the  money  judgment  against  him  for  improvements; 
that  is,  he  took  the  appeal  from  the  judgment  to  contest  the  money 
demand.  The  court  held  in  that  case,  on  the  motion  to  dismiss,  that, 
acquiescence  in  the  decree  for  the  partition  was  not  acquiescence 
in  the  decree  against  plaintiff  for  money.  There  was  no  act  of  plain- 
tiff  in  that  case  of  acquiescence  in  the  money  decree.  The  other 
case  cited  by  defendant  (8  An.  698)  is  that  of  an  injunction  against 
the  seizure  of  property.  The  injunction  was  on  motion  dissolved  as 
to  part  of  the  property,  and  that  part  plaintiff  proceeded  to  seize 
and  sell.  By  a  subsequent  judgment  the  injunction  was  maintained 
as  to  the  residue  of  the  property  seized,  and  from  that  judgment 
plaintiff  appealed.  The  court  on  a  motion  to  dismiss  held,  that  exe- 
cuting the  judgment  dissolving  the  injunction  as  to  part  of  the 
property  was  not  an  acquiescence  in  the  judgment  maintaining  the 
injunction  as  to  the  residue.  There  were  two  judgments.  'Hie  court 
observed,  the  judgment  in  that  case  was  not  indivisible.  There  was 
manifestly  in  that  case  no  acquiescence  in  the  judgment  appealed 
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from,  becanee  the  appellant  had  executed  another  judfirment.  Here, 
there  is  one  indivisible  jadg^ment  in  favor  of  the  defendant  for  a  sum 
of  money.  He  takes  part  of  the  sum  decreed  to  him.  That  must  be 
deemed  an  acquiescence  in  it.  The  circumstance  that  in  taking  it» 
he  undertakes  to  recover  his  right  to  the  appeal  is  of  no  consequence* 
The  protest  itself  evinces  his  appreciation  of  the  significance  of  the 
act;  the  protest  is  unavailing  to  avoid  the  consequence  the  law  at« 
taches  to  acquiescence  in  the  judgment. 

It  is  a  reluctant  duty  to  dismiss  appeals,  thus  precluding  the  relief 
sought  by  the  litigant  in  the  court  of  last  resort.  In  this  case  the 
court  conceives  there  is  no  alternative. 

It  is  therefore  ordered,  adjudged  and  decreed  that  this  appeal  be 
dismissed  at  appellants'  costs. 

Rehearing  refused. 


No.  11,470. 

THB  OYPBBSS  SHINGIiB  AND  LUHBBB  OOMPANT  VS.  P.  LBONOB  LOBIO* 

1.  A  person  who  has  made  advances  of  money  and  also  of  supplies  in  kind,  in  aid 
of  the  deadening  of  trees  and  the  catting  and  hauling  of  logs,  can  not  claim  a 
priyllege  for  the  whole  advances  on  the  logs  and  also  a  vendor's  privilege 
on  the  special  articles  furnished.    McBae  vs.  His  Creditors,  16  An.  806. 

2.  The  affidavit  made  for  the  purpose  of  obtaining  a  writ  of  sequestration  Is  ptiaut 
facie  evidence  of  the  facts  authorizing  the  writ. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Iberville. 
Talbot,  J. 


Alex.  Heberty  Geo.  WaUeB,  Geo.  L,  Bright  and  A.  JET.  Leonard  Att<Hr- 
neys  for  Plaintiffs  and  Appellants : 

Appellant  claims  that  the  judgment  rendered  in  the  court  a  qua  Is  erroneous  In  so 
far  as  It  dissolves  the  sequestration.  We  are  utterly  at  a  loss  to  conceive  the 
reason  which  Induced  the  learned  Judge  a  quo  to  so  decide. 

There  was  no  motion  made  to  dissolve  the  sequestration,  no  suggestion  in  arga- 
ment  that  It  should  be  dissolved,  and  if  there  had  been,  such  motion  or  sugges- 
tion could  not  have  prevailed.  There  can  be  no  doubt  with  regard  to  the  ad* 
vanoes  made  by  the  company  to  Lorio.    He  does  not  dispute  them. 

Act  38,  session  1882,  Invests  any  person  advancing  money  or  furnishing  supplies  to 
enable  another  to  deaden,  cut,  haul,  float  or  raft  any  logs  or  forest  timber,  with 
a  privilege  upon  such  logs  or  timber. 

The  affidavit,  order  and  bond  for  sequestration  do  not  seem  to  be  in  any  respect 
d«fee*lve. 


46    441 
48  18811 
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B»  N,  Sims  and   O.  A.   Oondran  Attorneys  for  Defendant  and 
Appellee: 


A  contract  should  be  construed  to  give  etfeot  to  every  part  of  it.  8  An.  368;  7  An. 
•  329;  8  An.  488;  O.  0. 1942,  80. 

.J*lalntlff*s  mere  demand  (or  timber,  without  any  offer  to  comply  on  his  part,  does 
not  constitute  default.  0.  G.  1912, 1918 ;  28  An.  107 ;  19  An.  84,  180, 178 ;  87  An.  836 ;  81 
An.  165. 

Plaintiff's  original  petition  does  npt  allege  that  defendant  was  ever  put  In  default, 
and  contains  no  prayer  for  a  specific  performance  or  for  the  rescission  of  the 
contract.  The  supplemental  petition  contains  no  allegation  as  to  the  putting 
in  default,  and  sets  forth  no  additional  fact  in  support  of  the  prayer  therein  for 
the  annulment  of  the  contract.  Neither  petition  exhibits  legal  or  sufflcieiit 
ground  to  warrant  the  avoidance  of  said  contract,  by  Judgment,  at  plaintiff's 
instance,  nor  the  recovery  of  the  amount  advanced  under  the  contract,  nor  for 
alleged  damages.  As  to  all  of  these  Jiattcrs,  plaintiff  *8  petition  and  supple- 
mental petition  do  not  disclose  any  cause  of  action,  and  defendant's  ex- 
oeption  thereto  ought  to  have  been  sustained.  C.  C.  1912-1918 ;  80  An.  1125 ;  37  An. 
«69-835;  6  La.  415;  14  La.  80;  11  La.  240 ;  7  La.  193;  18  La.  610;  3  An.  28;  9  Bob.  62;  2  An 
892.  The  allegations  of  the  petition,  as  to  plaintiff's  obligations  under  the 
written  contract,  are  controlled  by  the  terms  of  said  contract,  which  is  annexed 
to  plaintiff's  petition  as  part  thereof.    Hennen  1148,  No.  4. 

The  dismissal  of  plaintiff's  petition  on  the  exceptions  of  no  cause  of  action  would 
have  left  intact  defendant's  reconventional  demand,  bis  answer  having  been 
tiled  before  the  exceptions.  Defendant,  as  appellee,  having  answered  the  ap- 
peal. Is  entitled  to  ask  for  the  reversal  ot  any  part  of  the  Judgment  of  the  lower 
court  In  which  there  may  be  error  to  his  prejudice.  C.  P.,  Arts.  888,  890;  Hennen, 
p.  70;  7  N.  S.  657;  16  La.  852;  12  An.  241. 

^he  contract  Involved,  contemplated  and  stipulated  the  delivery  by  defendant  to 
plaintiff  of  about  Ave  million  feet  of  cypress  lumber  to  be  taken  from  the 
former's  lands  after  being  deadened,  out  and  hauled,  together  with  other  usual 
preliminaries  and  preparations  Incident  and  necessary  to  its  proper  manipula- 
tlon,  and  further  contemplated  and  stipulated  expressly  the  obligation  on  the 
part  of  plaintiff  to  advance  the  defendant  all  the  money  required  to  f nlffl  his 
part  of  the  contract. 

Plaintiff  utterly  failed  to  carry  .out  its  agreement  with  the  defendant,  and  Its  re- 
fusal to  make  further  advances  was  under  a  mere  groundless  pretence.  Plain- 
tiff WHS  formally  put  in  default  on  the  9th  of  February,  1893,  and  defendant  may 
Lawfully  claim  damages  for  all  losses  suffered  by  him  resulting  from  his  en- 
forced abandonment  of  the  work.  Sutherland  on  Damages,  Vol.  1,  pp.  127, 128, 
130, 132 ;  G.  C.  1984 ;  44  An.  472. 

Measure  of  damages.  Defendant  entitled  to  the  profits  he  could  have  made  under 
the  contract.  Full  indemnity  the  true  measure  of  damages,  plaintiff  having 
acted  In  bad  faith.  G.  G.,  Art.  1934;  Sutherland  on  Damages,  pp.  17, 74  and  149;  44 
An.  472 ;  26  Kan.  482 .  10  N.  Y.  489 ;  72  111.  161 ;  55  N.  Y.  664 ;  13  Wis.  34 ;  73  Penn.  866. 


The  opinion  of  the  court  was  delivered  by 

KiCHOLLS,  0.  J«    On  27th  September,  1802,  the  plaintMC  fmd.4e- 
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lendant  entered  into  a  contract  which  recites  that  ^'  the  defendant 
iB  the  owner  of  a  certain  tract  of  land  with  cyress  lumber  thereon  tQ 
the  amount  of  five  million  feet,  more  or. less,  and  of  o  her  tractfi 
from  which  he  also  intends  to  get  timber."  The  contract  containfi 
the  following  stipulations :  '        !  . 

1.  Lorio  agrees  to  deaden,  cut  and  haul,  on  the  bank  of  Bayoi^ 
Marjngouin,  there  to  be  measured  .and  docked,  then  to  be  rafted  and 
.delivered  at  the  mouth  of  the  bayou  to  the  company,  lengthy  of  tim*- 
Jber  of  not  less  than  a  specified  measurement. 

2.  The  company  are  to  measure  the  timber  at  the  end  of  .each 
^onth  as  it  lays  on  the  bank  of  Bayou  Maringouin,  ready  to  be 
.rolled  into  the  bayou;  the  timber  after  beiUkC  measured  is  to  i>9 
jTolled  into  the  bayou,  rafted  and  run  down  to  the  mouth  ot  the 
hayou. 

3.  Lorio  agrees  to  deliver  the  timber  as  aforesaid  at  the  mouth  xtf 
the  bayou,  all  necessary  expenses  incurred  in  delivering  the  timber 
Mt  the  mouth  to  be  paid  by  him. 

4.  The  timber  to  be  delivered  at  the  mouth  of  the  bayou  for  the 
sjxm  of  eight  dollars  per  one  thousand  feet  B.  M.  The  shingle  com- 
pany obligating  themselves  to  furnish  to  Lorio  all  money  needed  for 
current  expenses  in  deadening  and  hauling,  etc.,  and  also  to  advance 
money  on  two  timber  wheels,  also  to  advance  feed  for  oxen. 

5.  As  the  timber  is  measured  at  the  end  of  every  thirty  ^ayB,  set- 
tlement is  to  be  made  at  every  time— one -third  cash,  one -third  four 
months'  note,  one -third  eight -months'  note. 

6.  The  money  advanced  on  current  expenses  and  for  feed  and 
timber  wheels  is  to  be  deducted  from  the  first  cash  payment  on.  the 
timber.  In  the  event  that  the  cash  payment  is  less  than  the  money 
advanced,  then  the  balance  of  the  money  due  on  expenses  is  to  be 
jdeducted  from  the  second  cash  payment  on  the  timber,  and  if 
.expenses  still  exceed  the  amount  cash  due,  the  money  still  due  for 

advances  will  then  be  deducted  from  the  third  cash  payment. 

7.  Lorio  agrees  to  commence  work  at  once  as  to  deadening  and 
.other  preparations  necessary  in  manipulating  the  timber. 

,  8.  The  company  agree  to  let  Lorio  have  five  hundred  dollars  hi 
the  course  of  eight  or  ten  days,  to  be  deducted  from  the  second  or 
third  cfMh  payment,  on  which  he  is  to  pay  interest  at  eight  per  cent. 
In  February,  1893,  the  plaintiffs  brought  the  suit,  in  which  they 
•prayed  for  a  judgment  against  the  defendant  for  the  sum  of  two 
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thousand  two  hundred  and  thirty -four  dollars  and  twenty -three 
brents,  with  interest,  with  recognition  of  a  privilege  to  secure  pay^ 
ment  of  the  same  upon  certain  logs  and  other  movable  property  of 
the  defendant. 

In  the  petition  filed,  after  referring  to  this  contract  piainthTs  de- 
clared that  it  was  understood  and  agreed  that  the  money  advanc  d 
for  current  expenses,  for  feed  and  for  the  timber  wheels  was  to  ex- 
tend no  further  than  the  third  cash  payment,  claiming  that  under 
their  construction  of  the  contract  the  first  cash  payment  was  to  have 
beien  on  October  27,  1892,  the  second  on  the  27th  of  November,  and 
the  third  the  27th  of  December.  That  the  advances  were  not  to 
extend  further  than  the  date  of  the  third  cash  payment,  as  it  was  the 
true  intent  and  understanding  of  the  parties  that  Lorio  could  then  by 
discount  or  otherwise  realize  on  his  notes  and  would  be  his  own 
'umisher  of  supplies,  and  would  then  require  but  small  advances  if 
any  at  all. 

Plaintiffs  further  averred  that,  believing  defendant  to  be  acting  in 
good  faith,  they  not  only  advanced  him  the  money  and  mater  ala 
mentioned  in  the  contract  but  made  him  advances  both  in  money 
and  materials  far  in  excess  of  his  obligations ;  that  from  the  date  of 
the  contract  to  the  23d  of  February,  1893,  they  advanced  him  in 
money  one  thousand  seven  hundred  and  sixty -two  dollars  and 
twenty-three  cents  in  cash,  and  four  hundred  and  seventy-one  dollars 
and  fifty  cents  in  materials. 

That  though  defendant  bound  himself  to  haul  with  ox  teams  tim- 
ber from  his  lands  to  the  bank  of  the  bayou,  and  to  deliver  same  at 
the  mouth  of  the  bayou  every  thirty  days,  he  had  failed  and  refused 
to  do*  so,  in  violation  of  his  contract,  nothwith standing  the  most 
favorable  and  exceptionally  fine  weather. 

That  defendant  had  never  exhibited  to  them  an  account  of  his  cur- 
rent expenses;  that  although  he  had  drawn  money  for  the  purpose  Of 
paying  his  labor,  he  had  failed  to  do  so,  and  owed  largely  on  that 
item  for  the  same ;  that  in  violation  of  his  co  tract  and  in  fraud  of 
plaintiffs'  rights  he  had  used  the  money  advanced  to  under -cut  tim- 
ber, and  to  prepare  to  float  the  same  during  the  coming  spring  in 
case  of  a  sufficient  flood  so  to  do,  when  by  the  calls  of  the  contract 
-  he  was  to  haul  the  same ;  that  to  these  and  other  purposes  be  had 
fraudulently  diverted  the  advances  made  him  to  carry  on  his  contracts 

That  defendant  had  hauled  one  hundred  and  sixty -five  thousand 
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feet  of  timber  which  had  been  measured  and  rolled  in  the  bayou,  and 
that  he  had  on  the  banks  fifty  thousand  feet  to  be  measured  and 
rolled  in  said  bayou.  That  it  would  cost,  about  two  hundred  and 
fifty  dollars  to  roll,  raft  and  float  aQ  of  said  timber  to  the  mouth  of 
^he  bayou  at  the  point  of  delivery. 

That  defendant  insisted  that  the  plaint  ffs  were  bound  under  the 
contract  to  advance  him  money  without  limit,  and  declared  that  he 
would  deliver  timber  when  he  was  ready  and  when  it  suited  his  con- 
venience. Plaintiffs  claiming  that  they  had  a  privile^^  on  the  timber 
then  in  and  on  the  banks  of  the  bayou,  and  on  the  movables  ad- 
vanced to  Lorio,  to  the  extent  of  two  thousand  two  hundred  and 
thirty -four  dollars  and  twenty -three  cents,  and  averring  that  they 
verily  believed  and  feared  that  defendant  would  part  with  and  dis- 
pose of  said  movables  in  his  possession,  and  upon  which  they  had  a 
lien  during  the  pendency  of  the  suit,  prayed  for  and  obtained  an 
order  for  the  sequestration  of  the  same.  A  claim  for  damages  was 
set  up  by  the  plaintiffs,  but  no  special  reference  to  it  is  necessary,  as 
it  has  been  substantially  abandoned  in  this  court. 

The  sequestration  ordered  having  been  executed  by  seizure  of  a 
number  of  logs  and  other  movables  belonging  to  defendant,  it  was  re- 
leased on  bond  furnished  by  the  latter. 

Plaintiffs  subsequently  filed  an  amended  petition,  in  which  they 
prayed  that  the  contract  be  set  aside,  annulled  and  avoided  on 
account  of  the  wrongful,  tortious  and  illegal  acts  of  defendant. 

Defendant  pleaded  the  general  issue,  but  further  answering  admitted 
that  he  entered  into  the  contract  declared  upon.  He  averred  that 
soon  after  the  same  he  went  to  work  to  carry  out  his  part  of  the 
agreement;  that  he  cut  and  hauled  from  his  land  to  the  banks  of 
the  bayou  about  two  hundred  thousand  feet  of  timber,  ready  to  be 
delivered  at  the  mouth  of  the  bayou  as  soon  as  the  stage  of  water 
would  permit  of  floating  it ;  that  in  further  compliance  with  his  part 
of  the  agreement  he  caused  to  be  deadened  three  thousand  cypress 
trees  on  his  lands  for  the  purpose  of  having  them  cut  and  hauled  to 
the  bayou,  to  be  delivered  to  the  plaintiff  as  stipulated  *,  that  during 
the  month  of  January  and  early  part  of  February,  1898,  in  view  of 
the  fact  that  plaintiffs  had  ceased  to  make  the  necessary  advances  to 
enable  him  to  carry  out  his  contract,  he  made  frequent  demands  on 
plaintiffs  to  make  said  advances  and  to  furnish  him  with  the  funds 
required  for  the  prosecution  of  the  work;  that  the  officers  of  the 
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company,  when  they  entered  into  the  contract,  knew  that  the  dis- 
bursement of  large  sums  of  money  would  be  required  to  deaden,  cut 
atid  haul  so  vast  a  quantity  of  timber  to  the  banks  of  the  bayou,  not- 
withstanding which  the  company  ceased  to  make  advances  for  that 
purpose,  and  persisted  in  their  refusal  to  do  so,  ignoring  and  disre^ 
garding  his  demands ;  that  on  the  9th  of  February,  1893,  he  caused 
to  be  served  a  written  notice  and  demand  to  the  end  of  formally* 
putting  the  company  in  default  for  non-compliance  with  and  acting 
in  violation  of  their  obligations  under  the  contract;  that  he  had 
been  at  all  times  ready  and  willing  to  comply  with  all  of  his 
obligations  under  the  contract,  and  that  he  had  been  prevented 
from  continuing  the  prosecution  of  work  solely  by  the  wrongful 
neglect  and  failure  of  plaintiffs  to  perform thei*  obligations;  that  the 
active  and  wrongful  violation  of  the  contract  had  caused,  and  will 
cause,  him  great  damage  and  injury ;  that  the  deadened  trees  on 
defendant's  land,  so  deadened  on  the  faith  of  plaintiffs'  obligations, 
are  subject  to  deterioration  and  decay,  and  ultimate  loss ;  that  by 
plaintiffs'  failure  to  comply  with  their  obligations  and  repudiation  of 
their  contract  he  will  be  deprived  of  the  profits  which  would  have 
accrued  to  him  under  the  contract ;  that  said  profits  embracing  the 
delivery  of  five  million  feet  of  timber  to  defendant  would  amount  ta 
two  dollars  per  thousand  feet  and  to  ten  thousand  dollars  for  the 
quantity  of  timber  covered  by  said  contract,  which  sum  he  is  entitled 
to  recover ;  that  the  deterioration  and  decay  of  the  three  thousand 
deadened  trees  would  involve  a  loss  to  him  of  four  thousand  dollars, 
which  amount  he  is  also  entitled  to  recover.  Defendant  prayed  that 
plaintiffs'  demand  be  rejected,  and  assuming  the  position  of  plaintiff 
in  reconvention  he  prayed  that  plaintiffs  be  adjddged  to  have  wrong-' 
fully  and  actively  violated  their  contract,  and  by  their  wrongful  acts 
to  have  annulled  the  same,  and  that  he  have  judgment  for  the  sum 
of  ten  thousand  dollars  as  damages  for  the  loss  of  profits  which 
would  have  accrued  to  him  under  said  contract,  and  for  the  further 
sum  of  four  thousand  dollars  as  damages  for  the  loss  occasioned  and 
involved  in  the  deterioration  and  decay  of  the  deadened  trees. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiffs, 
against  the  defendant,  for  the  sum  of  two  thousand  two  hundred  and 
thirty -four  dollars  and  interest,  with  privilege  to  secure  the  sum  of 
seventeen  hundred  and  thirty -four  dollars  and  interest  thereon,  ai^ 
being  for  moneys  and  materials  furnished  by  the  plaintiffs  on  one 
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hundred  and  sixty -flye  thousand  feet  of  cypress  logs  in  Bayou  Mar-^ 
ingonin,  and  fifty  thousand  feet  of  cypress  logs  on  the  banks  of  saici 
bayou,  on  two  pair  of  timber  wheels,  three  oxen,  two  hundred  and 
ninety  -  seven  ehain- dogs.  The  judgment  annulled,  avoided  and  set 
aside  the  contract,  and  set  aside  and  dissolved  and  avoided  the 
sequestration  decreeing  that  all  the  costs  incurred  by  virtue  of  the 
writ  of  sequestration  and  the  seizure  thereunder  be  paid  by  the  plain- 
tiffs. It  further  dismissed  the  claim  of  both  parties  for  damages,  re- 
serving to  defendant  his  right  of  action  for  any  damages  caused  by 
the  wrongful  issuing  of  the  writs  and  the  seizure. 

The  plaintiffs  appealed.  Defendant  in  answer  to  the  appeal  prayed 
that  plaintiffs'  entire  demand  be  rejected,  that  the  contract  referred 
to  in  the  pleadings  be  avoided  and  set  aside  on  his  (defendant's)  de- 
mand, and  not  on  that  of  plaintiffs' ;  that  he  have  judgment  for  dam- 
ages as  prayed  for  in  reconvention,  and  that  the  costs  of  both  courta 
be  cast  upon  the  plaintiffs. 

Both  sides  having  asked  the  setting  aside  of  the  contract,  the 
judge's  action  in  so  doing  was  correct.  The  only  question  touching 
this  action  is  as  to  the  party  at  whose  instance  the  avoidance  must 
be  properly  held  to  have  been  made.  Defendant  contends,  as  we 
have  just  said,  that  the  contract  should  have  been  set  aside  on  hi» 
prayer. 

The  avoidance  of  the  contract  finds  the  parties  in  this  situation  r 
Defendant  has  received  from  the  plaintiffs  a  quantity  of  movables 
which  he  still  holds  and  owns.  He  has  received  from  them  over 
two  thousand  dollars.  By  common  consent  and  understanding,  Ave 
hundred  dollars  of  this  sum  were  applied  by  defendant  to  his  house- 
hold expenses ;  the  balance  was  expended  by  him  deadening,  cutting 
and  hauling  timber  on  his  land  to  the  banks  of  the  bayou.  HThd 
number  of  trees  deadened,  cut  and  hauled  and  now  in  his  possession 
is  represented  by  over  two  hundred  thousand  feet  of  timber  in  the 
l>ayou  on  his  land  and  on  the  bayou  bank — the  number  of  deadened 
trees  still  standing  on  his  land  is  about  three  thousand.  This  is  the 
defendant's  position.  Plaintiffs,  on  the  other  hand,  have  up  to  date 
paid  out  the  money  and  furnished  the  supplies  mentioned,  and  not 
only  have  not  received  anything  by  way  of  return,  but  are  con- 
fronted with  a  large  claim  for  damages. 

We  have  examined  the  record  with  great  care  to  see  whether  thia 
unequal  condition  of  affairs  was  brought  about  by  the  conduct  of 
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the  plaintiffB  themselves.  It  will  serve  no  good  purpose  to  enter 
minutely  into  the  testimony.  It  suffices  to  say  that^  in  our  opinion^ 
defendant's  complaints  are  not  only  without  merit,  but,  on  the 
contrary,  his  cause  has  been  unjustifiable  and  his  demands  unreason- 
able. There  is  nothing  in  the  contract  to  warrant  defendant  in  the 
pretension  that  plaintiffs  were  to  continue  to  furnish  him  with  money 
and  supplies,  either  until  he  should  have  deadened  enough  trees  on 
his  land  to  furnish  five  million  feet  of  timber,  or  until  he  should  have 
done  this  and  should  besides  have  cut  and  hauled  the  same  to  the 
bayou.  With  over  two  hundred  thousand  feet  of  timber  on  the 
banks  of  the  bayou,  ready  for  measurement  and  shipment  (the  prod- 
uct of  the  advances  made  by  the  plaintiffs) ,  defendant  was  not  war- 
ranted in  attempting  to  hold  on  to  the  same  on  the  ground  that 
plaintiffs  had  ceased  to  make  advances  under  the  contract.  The 
contract  is  indefinite,  both  as  to  the  quantity  of  timber  which  defend- 
ant was  to  furnish  and  the  money  and  supplies  plaintiffs  were 
to  advance,  but  it  was  clearly  in  contemplation  of  the  parties  that 
the  furnishing  of  the  latter  and  the  delivery  of  the  timber  were  to  go 
on,  if  not  simultaneously,  at  least  with  reasonable  relations,  one  to 
the  other.  Whilst  it  might  have  suited  the  defendant  to  continue 
indefinitely  to  deaden  trees  without  delivering  timber,  this  certainly 
would  not  have  suited  the  plaintiffs,  whose  outlays  were  made  with 
reference  to  prompt  returns.  We  think  plaintiffs  did  all  that  they 
could  have  been  expected  to  have  done  in  the  way  of  advances.  The 
personal  judgment  in  their  favor,  and  that  rejecting  defendant's 
claim  for  damages  under  the  contract,  must  stand. 

Plaintiffs'  object  in  taking  the  appeal  was  to  obtain  a  reversal  of 
that  portion  of  the  judgment  dissolving  the  sequestration  and  reserv- 
ing to  defendant  a  right  of  action  for  any  damages  caused  by  the 
wrongful  issuance  of  the  writ  of  sequestration  and  to  obtain  a  judg- 
ment in  this  court  sustaining  and  maintaining  the  sequestration. 

We  concur  with  the  District  Court  in  its  c  nclusions  that  plaint.ffs' 
claim  is  to  extent  of  one  thousand  seven  hundred  and  thirty -four 
•dollars  and  twenty -three  cents,  secured  by  privilege  upon  the  logs, 
but  we  do  not  think  the  privilege  covers  strikes  and  the  timber 
wheels,  the  oxen  or  the  chain  dogs.  These  articles  are  themselves 
part  of  the  supplies  for  the  furnishing  of  which  we  have  recognized 
privilege  on  the  logs.     See  McRae  vs.  His  Creditors,  16  An.  306. 

The  district  judge  does  not  state  upon  what  ground  he  dissolved 
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the  sequestration.  There  was  no  motion  made  to  dissolve  it.  The 
affidavit  seems  to  be  in  due  form  and  the  allegations  of  the  petition 
appear  sufficient  to  justify  the  writ.  Johnson  vs.  Johnson,  13  An. 
581. 

Defendant  does  not  present  to  this  ourt  any  reasons  going  to 
show  error  in  the  order  for  the  sequestration,  aid  we  think  it  should 
have  been  maintained  as  to  the  logs,  though  not  as  to  the  other 
movables,  which  as  we  have  stated  were  not  struck  by  privilege. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  ju  gment  appealed  from  be  reversed  and  set  aside  in  so  far 
as  it  dissolved  the  sequestration  issued  in  this  case  and  reserved  to 
defendant  a  right  of  action  for  any  damages  caused  by  the  wrongful 
issuance  of  the  writ  of  sequestration. 

It  is  further  ordered,  adjudged  and  decreed  that  the  judgment  be 
amended  in  so  far  as  it  recognizes  a  privilege  upon  the  timber  wheels, 
the  oxen  and  the  chain  dogs;  the  privilege  claimed  on  the  said  mov- 
ables being  hereby  denied. 

It  is  further  ordered,  adjudged  and  decreed  that  the  writ  of  seques- 
tration which  issued  herein  be  and  the  same  is  sustained  and  main- 
tained upon  the  property  sequestered  except  as  to  the  timber  wheels, 
the  oxen  and  the  chain  dogs,  and  the  said  sequestration  is  reinstated. 

It  is  further  ordered,  adjudged  and  decreed  that  the  judgment,  ex- 
cept as  to  the  particulars  herein  above  amended  and  reversed,  be 
and  the  same  is  hereby  affirmed. 


No.  11,464. 
Mayor  and  Council  op  Alexandria  vs.  H.  H.  White. 

Municipal  corporations  are  restricted  by  their  charters  witb  respe3t  to  the  taxes 
the  corporation  may  impose  on  property  or  occupations.  See  Burroughs  on 
Taxation,  Chap.  19,  p.  381 ;  29  An.  261. 

The  Legislature  may,  by  general  act  i.  e.  applicable  to  all  such  corporations, 
enlarge  their  taxing  power—that  is,  without  amending  their  charters,  this  en- 
largement of  this  taxing  power  may  be  effected  by  general  legislation.  1  Dillon, 
Chap.  5,  p.  169;  Revenue  Act  1890,  No.  l.'SO,  Sec.  14. 

On  Application  for  Rehearing. 
JjegiBiaXiye  provisions  conferring  the  taxing  power  on  cities,  towns  and  parishes 
are  within  the  scope  of  the  title  of  the  act  "To  levy,  collect  and  enforce  pay- 
ment of  an  annual  license  tax  upon  persons,  associations  or  business  Arms  and 
corporations  pursuing  any  trade,  profession,"  etc.  Act  No.  150  of  1890;  Const. 
La.,  Art.  29;  Municipality  vs.  Michaud,  6An.606;  Succession  of  Lambeth,  9  An.  of 
388. 
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Mayor  aud  Council  vs.  f?hlte. 

APPEAL  from  the  JoBtice's  Court,  Alexandria  Ward,  Parish  of 
Rapides.     RcLchaly  J. 


John  O.  Ryan  Attorney  for  Plaintiffs  and  Appellees : 

This  suit  was  brougbt  to  reoover  from  defendant,  an  attorney,  five  ($5)  dollars 
amount  of  his  license  for  practising  Uw  in  the  limits  of  the  town  of  Alexandria ^ 
during  the  year  1893.  He  contends  that  the  town  has  no  right,  under  its  charter, 
to  collect  the  license,  and  that  the  license  is  illegal  and  unconstitutional.  The 
magistrate  gave  Judgment  in  favor  of  the  town,  and  defendant  prosecutes  thi» 
appeal. 

Plaintiffs  contend  the  power  is  given  and  conferred  by  the  License  Act  of  1890,  No. 
160,  by  Sec.  14,  p.  207,  which  reads:  "Be  it  further  enacted,  etc.,  that  any  muni- 
cipal or  parochial  corporation  in  the  State  shall  have  the  right  to  impose  a  fair 
and  equitable  license  tax  on  any  business,  occupation  or  profession  herein 
provided  for;  provided,  that  all  such  license  tax  shall  be  graded." 

The  Legislature  had  the  power  to  amend  the  charter  of  the  municipalities  In  thifr 
way.  Dillon  on  Municipal  Corporations,  4th  Ed.,  pp.  140, 385,  reads:  **  The  pow- 
ers conferred  upon  municipal  corporations  may  at  any  time  be  altered  or  re- 
pealed by  the  Legislatures,  either  by  a  general  law  operating  upon  the  whole 
State,  or  in  absence  of  constitutional  restriction  by  a  special  act.'* 


JET.  H,  White  and  J,  F.  Ariail  Attorneys  for  Defendant  and  Ap- 
pellant : 

A  statute  will  not  repeal  a  prior  statute  merely  because  it  repeals  some  and 
admits  others,  or  adds  new  provisions.    124  U.  8.  406. 

The  provisions  of  a  special  act,  or  special  authority  derived  from  the  Legislature 
are  not  affected  by  general  legislation  on  the  subject.  17  Wall.  425;  100  U.  8. 
586;  Cooley  Const.  Lim.,  p.  837;  1  An.  49. 

The  general  rule  that  a  latter  statute  which  Is  general  does  not  repeal  a  former 
one  which  is  particular,  and  that  where  there  is  a  difference  in  the  whole  pur- 
view of  two  statutes  apparently  relating  to  the  same  matter  the  former  statute 
remains  in  force,  is  applied,  to  tlie  charters  of  municipal  corporations.  The 
law  does  not  favor  repeals  by  implication.  American  and  English  Encyclope- 
dia of  Law,  Vol.  15.  p.  974. 

The  charters  or  acts  of  incorporation  of  municipal  corporations  within  the  State 
are  the  measure  as  well  as  the  source  of  their  powers.  Mayor  vs.  Roth,  29  An. 
261. 

The  general  rule  that  the  powers  of  a  municipal  corporation  are  to  be  construed 
with  strictness  is  peculiarly  applicable  to  the  case  of  taxes  on  occupations.  It 
Is  presumed  the  Legislature  has  granted  in  plain  terms  all  it  has  intended  to 
grant  at  all.  If  It  is  not  manifest  that  there  has  been  a  purpose  by  the  Legis- 
lature to  give  authority  for  collecting  a  revenue  by  taxes  on  specified  occupa- 
tions any  exaction  for  that  purpose  will  be  Illegal.  Cooley  Const.  Lim.,  p.  387; 
Act  No.  Ill,  1868,  Sec.  12;  Act.  No.  150, 1890,  Sec.  14;  Act  No.  138,  1880;  New  Iberia 
vs.  Migues,  32  An.  923;  Act  107, 1868. 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.  There  is  an  appeal  under  Art.  81  of  the  Constitution 
from  the  judgment  of  the  justice's  court  of  the  Alexandria  ward,  par- 
ish of  Rapides,  in  favor  of  the  town  of  Alexandria,  against  the  de- 
fendant for  the  amount  of  the  license  tax  as  an  attorney  at  law. 

The  defence  is,  there  is  no  authority  to  exact  the  tax. 

The  charter  of  the  town,  granted  in  1868,  conferred  no  power  to 
impose  taxes  on  occupations.  Deriving  their  existence  from  their 
charter,  municipal  corporations  can  exert  the  taxing  power  only  to 
the  extent  authorized  by  the  Legislature.  Dillon  on  Municipal  Cor- 
porations, Vol.  2,  Sees.  740,  763;  Mayor  vs.  Roth,  29  An.  261;  Board 
of  Trustees  vs.  Migues,  32  An.  923.  The  Legislature,  however,  in 
the  revenue  acts  of  1886  and  1890,  has  manifested  its  appreciation 
that  all  parochial  and  municipal  corporations  should  possess  the 
power  to  impose  license  taxes.  These  acts  declare  that  all  muni- 
cipal or  parochial  corporations  shall  have  the  right  to  impose  a  fair 
and  equitable  license  tax  on  any  business,  occupation,  or  profession 
herein  provided  for;  provided,  that  license  shall  be  graded.  See 
Act  No.  101  of  1886,  Sec.  13;  Act  No.  150  of  1890,  Sec.  14.  These 
acts  provide  for  license  taxes  on  attorneys.  In  pursuance  of  this 
authority,  the  plaintiff,  by  ordinance,  imposed  such  licenses  and 
under  that  ordinance  the  defendant  is  sued. 

In  our  opinion' it  was  competent  for  the  Legislature  by  a  general 
statute  to  enlarge  the  taxing  powers  of  parochial  and  municipal  cor- 
porations. 1  Dillon  Municipal  Corporations.  If  in  the  legislative 
wisdom  such  increase  of  the  corporate  powers  was  beneficial,  it  is  not 
easy  to  appreciate  any  objection  to  a  general  law,  t.  e.,  applicable 
to  all  municipal  or  parochial  corporations,  declaratory  of  the  legis- 
lative purpose.  The  defendant  contends,  on  the  contrary,  that  the 
charter  of  Alexandria  should  have  been  amended  under  the  Act  No. 
110  of  1880,  providing  for  amendments  to  charters  of  towns  or  cities, 
and  it  is  urged,  it  was  only  by  such  amendment,  the  power  to  tax 
occupations  could  have  been  conferred  on  plaintiff.  While  under 
the  act  of  1880  the  town  might  have  obtained  the  necessary  amend- 
ment conferring  the  power  to  exact  licenses,  still  the  competency 
of  the  Legislature  by  general  act  to  deal  with  the  subject  is,  in  our 
view,  undoubted.  Again,  the  defendant  urges  that  the  charter  of 
Alexandria  being  special  legislation  is  not  to  be  deemed  affected  by 
provisions  applicable  to  towns  generally,  contained  in  the  Revenue 
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Acts  of  1886  and  1890.  But  the  express  purpose  of  the  provisions  of 
the  revenue  acts  under  consideration  was  to  supplement  with  the 
right  to  tax  occupations  the  powers  of  all  parochial  and  municipal 
corporations  not  clothed  with  that  right  by  their  charters.  The 
charter  of  Alexandria  not  conferring  any  taxing  power  in  respect  to 
occupations  was  clearly  within  the  scope  of  the  provisions  in>  the 
revenue  acts. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  at  the  costs  of  the  appellant. 

On  Application  fob  Reheabinq. 

The  defendant  in  his  application  for  a  rehearing  in  this  case  directs 
our  attention  to  his  defence  that  the  power  to  tax  occupations  or 
professions  conferred  on  municipal  and  parochial  corporations  by 
the  acts  of  the  Legislature  of  1886  and  1890  is  not  embraced  in 
the  titles  of  the  acts.  We  had  not  overlooked  the  point,  but  did  not 
appreciate  it  was  presised.  The  titles  are  to  levy,  enforce  and  collect 
a  license  tax,  etc.  The  act  was  intended  to  embrace  the  State  and 
the  political  corporations — cities,  towns  and  parishes,  each  exerting 
within  its  sphere  the  taxing  power.  In  the  body  of  the  act  the 
power  is  conferred  on  parochial  and  municipal  corporations  to  levy 
license  taxes.  We  think  these  provisions  are  fairly  within  the 
scope  of  the  title  to  be  construed  as  expressed  by  the  court  accord- 
ing to  the  understanding  of  reasonable  men.  Const.,  Art.  29;  6  An. 
606;  9  An.  239;  Act  No.  161  of  1886,  Sec.  13;  Act  No.  160  of  1890, 
Sec.  14. 

It  is  therefore  ordered  that  the  application  for  the  rehearing  be 
refused. 


No.  11,237. 
Arthur  H.  Murray  et  al.  vs.  Succession  op  John  Spencer  et  al. 

1.  An  exception  of  prematurity  i8  not  waived  nor  merged  in  the  answer  by  a  con- 
sent to  have  the  same  referred  to  be  tried  with  the  merits,  particularly  where 
the  answer  filed  is  under  reservation  of  the  exception. 

2.  Robert  EI.  Short  died  leaving  two  wills,  both  of  which  were  probated.  By  the 
first  or  Christy  will  plaintiffs,  as  his  heirs-at-law,  were  entirely  cut  off.  By  the 
second  or  Zengel  will  they  were  also  cut  off  save  for  a  small  special  legacy.  In 
procefdings  in  the  Civil  District  Court  these  parties  prayed  that  both  wills  be 
set  aside— that  Short  be  decreed  to  have  died  intestate,  and  that  they  be  recog- 
nized ixti  his  legal  heirn,  assigning  as  grounds  that  the  notaries  who  drew  up 
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the  wills  had  not  complied  with  legal  forms  and  requirements.  On  trial  the 
Zengel  will  was  set  aside,  but  the  Christy  will  was  upheld.  They  then  Insti- 
tuted suit  against  the  notary  who  bad  .drawn  up  the  Zengel  will  for  damages, 
claiming  that  through  his  uearligenoe  and  want  of  care  he  had  caused  that  will  to 
be  a  nullity,  carrying  with  it  as  a  result  the  loss  of  their  legacy. 
Held:  That  having  adopted  the  errors  of  the  notary  and  sought  to  utilize  the 
same  for  their  benefit  to  get  into  position  as  heirs  they  should  not  be  permitted, 
because  unsuccessful  in  their  ultimate  object,  to  turn  back  upon  the  notary  for 
damages. 

APPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
Ellis,  J. 


F,  Rivera  Richardson  and  Frank  E.  Rainold  Attorneys  for  Plaintiffs 
and  Appellants: 

A  judgment  is  not  a  consent  judgment  because  the  case  is  submitted 
to  the  court  for  adjudication  without  argument.  A  judgment  is 
rendered  upon'the  issues  as  they  appear  from  the  pleadings  and 
upon  the  pleadings  alone. 

A  judgment  must  be  considered  valid  and  binding  until  reversed  or 
set  aside  in  a  prope.^  proceed  ng;  no  collateral  attack  is  permis- 
sible. Kent  vs.  Brown  et  al.,  38  An.  802;  86  An.  583,  881;  Suc- 
cession of  Keller,  39  An.  579;    32  An.  896. 

An  appeal  lies  from  any  judgment  for  the  term  of  one  year  from  date 
of  final  judgment  (Code  of  Practice,  Art.  593),  and  those  not 
parties  to  a  judgment  when  their  interests  are  affected  may 
appeal.     Code  of  Practice,  Art.  671. 

A  will  to  be  valid,  in  the  nuncupative  form,  by  public  act,  must  be 
entirely  dictated  by  the  testator,  written  by  the  notary  as  dic- 
tated and  in  the  language  of  the  testator,  read  over  to  him  in 
presence  of  the  attesting  witnesses  and  express  mention  must  be 
made  of  the  performance  of  these  formalities.  Civil  Code,  Arts. 
1578,  1579  and  1580. 

It  i0  not  sufficient  that  a  part  of  the  will  is  clothed  with  these  formal- 
ities. It  must  be  done  in  regard  to  the  whole ;  hence  if  upon  the 
reading  of  the  will  over  to  the  testator  he  changes  any  portion  of 
it,  such  change  must  be  written  in  the  language  of  the  testator; 
it  must  state  that  this  change  was  dictated  by  the  testator  to  the 
notary  and  written  by  him  as  dictated,  all  in  presence  of  the 
witnesses,  and  that  the  same  was  read  over  to  him.  Without  the 
observance  of  these  formalities,  the  will  is  a  nullity.     Qrenier, 
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No.  239;  Merlin  Rep.,  V.  <<  Testament,"  Sec.  2  e.  pax.  d,  Art.  I, 
No.  13;  Toullier,  Droit  Civil  Francais,  Vol.  6,  p.  418,  par.  462. 

A  notary  who  executed  a  defective  will  is  responsible  to  those  whom 
he  has  damaged,  and  the  measure  of  damag^e  is  the  amount  of 
the  lost  legacy.  Rochereau  vs.  Jones,  29  An.  82;  Wintz  vs. 
Kramer,  44  An.  36. 

The  bond  given  by  the  notary  is  that  he  shall  well  and  truly  per- 
form his  duties  as  such.  It  is  a  guarantee  of  his  competency  to 
fulfil  such  notarial  duties.  Bingham  vs.  Bussey,  26  An.  676; 
Fox  vs.  Thebaut,  33  An.  33;  Wintz  vs.  Kramer,  44  An.  36. 

The  duty  of  the  notary  is  to  follow  the  plain  letter  of  the  code,  and 
if  he  does  so  he  is  certain  to  make  no  error.  When  he  disre- 
gards these  requirements  and  decides  upon  reflection  that  they 
can  be  omitted  as  to  a  particular  portion  of  the  will,  he  does  so 
at  his  own  risk,  and  it  is  not  an  error  of  judgment  by  which  he 
can  escape  liabilty,  but  it  is  on  the  contrary  culpable  carelessness. 
Wintz  vs.  Kramer,  44  An.  36. 

The  amount  of  the  e  ^tate  having  been  proved  by  the  inventory  and 
oral  evidence  to  be  largely  in  excess  of  the  debts  of  the  estate, 
the  presumption  is  raised  that  the  plaintiffs  would  recover  their 
entire  legacy,  and  this  presumption  not  having  been  rebutted, 
the  matter  stands  as  proved. 

The  liability  of  the  notary  and  his  bondsmen  for  damages  on  account 
of  the  loss  of  the  legacy  arose  as  soon  as  a  judgment  was  rendered 
annulling  the  will  made  by  him ;  the  plaintiffs  are  not  compelled 
to  wait  the  final  winding  up  of  the  estate  if  other  evidence  can 
show  the  amount  of  the  damage.     Wintz  vs.  Kramer,  44  An.  36. 

A  legacy  of  a  sum  of  money  is  a  a  legacy  of  personality  and  is  hence 
governed  by  the  lex  domicilii  and  not  the  lex  rei  HtsB.  Succession 
of  Malone,  2  R.  382. 

All  parties  to  a  suit  are  bound  by  the  decree  even  if  other  proceed- 
ings are  instituted  in  other  States.  Am.  and  Eng.  Ency.  of  Law, 
Vol.  12,  p.  149  c.  and  authorities,  and  Vol.  13,  p.  16  and  notes. 

The  primary  probate  at  the  domicile  of  the  deceased  makes  probates 
in  other  States  ancillary  to  this  primary  probate,  and  after  admin- 
istration the  funds  of  the  ancillary  administration  must  be  turned 
over  to  the  primary  administration.  Am.  and  Eng.  Ency.  of 
Law,  Vol.  3,  pp.  640,  661. 
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The  exception  of  prematurity  is  abandoned  when  referred  to  the 

merits  by  consent  of  defendants. 
An  action  of  this  character  arises  as  soon  as  the  title  to  the  legacy  is 

discovered  to  be  noil  and  void. 
*The  prematurity  vel  non  of  this  action  is  not  dependent  upon  whether 

succession  of  Short  has  been  or  ever  will  be  administered. 


Henry  P,  Dart  Attorney  for  Defendants  and  Appellants : 

TJnder  the  French  law  amendments  and  alterations  to  a  testament 
are  governed  by  a  special  statute,  describing  the  duties  of  no- 
taries in  the  minutest  detail,  and  the  Civil  Code  does  not  contain 
any  provisions  relative  to  such  matters. 

When  it  appears  from  the  will  that  it  was  read  to  the  testator  in  the 
presence  and  hearing  of  the  witnesses,  it  matters  not  what  way 
this  fact  is  expressed  or  in  what  portion  of  the  testament  this 
declaration  is  contained. 

A  notary  should  only  be  held  in  damages  for  defects  of  form  in  case 
of  fraud  or  grave  fault,  or  such  gross  negligence  that  might  be 
attributed  to  bad  faith,  or  when  he  acts  in  violation  of  a  plain 
textual  provision  of  the  law. 

The  notary  is  evidentiy  excusable  and  should  be  discharged  of  all  re- 
sponsibility when  the  question  is  on  a  point  of  law  on  which 
there  is  difference  of  opinion  and  of  jurisprudence,  and  unless 
the  circumstances  are  gravely  against  the  notary  his  cause 
should  be  favored. 

The  punishment  should  be  in  proportion  to  the  wrong,  and  it  would 
be  out  of  proportion  if  a  simple  inadvertence  would  result  in  a 
condemnation  that  would  ruin  the  notary. 

If  a  notary  is  held  in  damages  in  every  case,  the  slightest  error  or 
merest  inadvertence  would  be  punished  as  severely  as  the  grav- 
est fault. 

A  notary  should  never  be  held  in  damages  for  an  error  of  judgment 
when  he  has  been  called  upon  to  act  on  a  doubtful  point  of  law. 

No  one  should  be  permitted  to  profit  by  his  own  wrong,  and  where 
he  has  consented  to  or  contributed  to  the  act  which  occasions 
the  loss,  he  should  not  be  permitted  to  maintain  an  action  in 
damages. 

'This  rule  is  especially  applicable  when  the  party  acts  after  mature 
deliberation  and  perfect  freedom  in  exercising  his  will. 
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If  a  party  prays  for  a  jadgment  be  should  not  be  permitted  to  claim 

damages  for  a  resulting  loss  which  he  has  sustained  from  the 

judgment  re  ndcred  in  accordance  with  the  prayer  of  his  petition 
If  a  person  voluntarily  consents  to  an  injury  he  ought  to  be  made 

to  bear  the  loss. 

Where  a  decedent  leaves  property  in  several  States,  and  his  will  is 
annulled  in  Louisiana,  and  the  will  is  good  in  the  other  States, 
the  legatees  should  not  be  permitted  to  hold  the  notary  for 
damages  until  they  have  exhausted  every  means  to  have  their 
legacies  satisfied  out  of  the  property  located  in  the  other  States. 

The  property  of  a  decedent  in  every  State  forms  a  separate  succes- 
sion, and  can  be  administered  in  the  different  States  irrespective 
o   the  domicile  of  the  testator. 

A  notary  can  not  be  held  in  damages  for  an  alleged  loss  of  legacy 
until  ths  estate  of  the  decedent  is  settled  and  the  amount  of  the 
damage  is  definite  and  final,  and  particularly  should  this  rule 
apply  when  the  property  of  the  testator  in  the  other  States  has 
not  even  been  sold. 

In  the  absence  of  such  definite  evidence  fixing  the  actual  amount  of 
loss,  an  exception  of  prematurity  should  be  maintained. 


*  Henry  C,  Miller^  as  Amums  OurisBy  submits  a  brief  : 

Robert  H.  Short,  deceased,  left  a  last  will  dated  April  19,  1888,  and 
a  paper  purporting  to  be  a  will  of  date  December  29,  1888. 

It  was  claimed  that  the  testator  was  non  compos  meTttis  when  the 
April  will  was  made  and  that  the  December  paper  was  void  as  a 
testament,  because,  being  nuncupative  in  form  by  public  act,  the 
certificate  of  the  notary  was  defective. 

The  court  sustained  the  April  will  and  set  aside  the  December  will  on 
the  ground  of  the  defective  certificate.  The  executor  thereupon 
qualified  and  proceeded  with  the  administration,  selling  a  por- 
tion of  the  property  and  discharging  to  a  great  extent  the  debts 
of  the  succession. 

The  present  plaintiffs,  named  as  legatees  under  the  December  will, 
bring  this  suit  against  the  notary  and  his  sureties,  claiming  dam- 
ages by  reason  of  the  judgment  setting  aside  said  will  on  account 
of  the  defective  certificate.     The  same  judge  who  rendered  the 

*NOTE.— This  brief  was  filed  in  court  before  Mr.  Miller  was  appointed  Associate 

JUStiCC—BEPORTER. 
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judgment  maiiitaining  the  April  will  determined  this  canse  in 
favor  of  the  notary  and  his  sureties,  and  holding  the  certificate 
to  the  December  paper  sufficient,  and  that  it  was  valid  as  a  will. 

The  executor  is  embarrassed  by  this  last  opinion  of  the  lower  court. 
If  the  December  paper  is  good  as  a  will,  the  April  will  first  sus- 
tained by  the  lower  court  is  superseded  because  of  earlier  date. 
If  this  last  opinion  is  to  prevail,  then  the  action  of  the  executor 
under  the  April  will  is  apt  to  give  rise  to  complications.  Both 
in  regard  to  his  past  and  future  course,  the  executor  has  an  in- 
terest in  the  question  arising  on  this  appeal  of  the  validity  of 
this  paper  of  December.  He  asks  to  be  allowed  to  submit  this 
brief.  He  has  no  concern  in  the  issue  between  the  plaintiffs  and 
the  notary.  This  brief  is  not  filed  to  sapport  any  case  the 
plaintiffs  may  be  deemed  to  exhibit  against  the  notary ;  but  it  is 
submitted  to  show  that  the  paper  of  December,  asserted  to  be  the 
will,  was  of  no  effect  because  the  last  dispositions  which  the 
eccentric  testator  added  at  the  moment  of  signing,  changing  rad- 
ically his  previous  dispositions,  are  not  embraced  in  the  certifi- 
cate of  the  notary.  Indeed,  as  the  paper  itself  shows,  the  closing 
dispositions  were  never  dictated  or  written  by  the  notary,  or 
read  to  the  testator  in  the  presence  of  the  witnesses.  The  exec- 
utor desires  the  cloud  cast  on  his  administration  by  this  last 
opinion,  holding  valid  this  December  paper,  removed. 

The  certificate  of  the  notary  to  the  nuncupative  will  received  of  him 
must  show  that  every  disposition  of  the  testator  was  dictated  by 
him,  written  by  the  notary  as  dictated  and  read  to  the  testator; 
that  this  dictation,  writing  and  reading  were  in  the  presence  of 
the  witnesses,  and  of  all  these  requisites  the  certificate  must 
make  express  mention,  no  proof  being  admissible  to  supply  any 
omission  of  the  certificate.  Civil  Code,  Arts.  1678,  1647;  6  Toul- 
lier,  p.  416,  pars.  482,433;  3  Troplong,  p.  Ill,  par.  1661;  1 
Dalloz  (les  Codes  annotes),  p.  802,  Nos.  306,  307;  1  Robinson, 
p.  48 ;  12  Robinson,  p.  29 ;  16  Louisiana,  p.  80 ;  12  Robinson,  p.  86. 

It  follows  that  the  certificate  is  defective,  when  it  does  not  extend 
to  each  and  every  disposition  of  the  will,  as  for  instance  in  this 
case  when  after  the  dictation,  writing  and  reading  of  the  dispo- 
sitions, and  after  the  mention  of  these  formalities,  the  testator 
adds  other  dispositions  at  the  moment  of  signing,  not  certified  to 
have  been  dictated  or  written-or  read.  IMd.,  specially  6  Toullier, 
p.  417,  par.  432. 
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The  nuncupative  will  by  public  act  is  in  law  the  entire  testamentary 
paper  as  it  is  written  by  the  notary.  It  can  not  be  g^ood 
as  to  part  and  void  as  to  the  remainder.  If  the  certificate  fails 
to  show  that  all  the  dispositions  in  the  paper  were  dictated 
by  the  testator,  written  by  the  notary  as  dictated,  and  then  read, 
all  in  the  presence  of  the  witnesses,  the  nullity  is  not  only  of  the 
dispositions  not  certified  as  required  by  the  code,  but  all  the  dis- 
positions are  annulled,  and  there  is  no  will.  6  Toullier,  p.  417, 
par.  482;  3  Troplong,  p.  Ill,  par.  1662;  1  Dalloz  (les  Codes 
annotes) ,  p.  802,  No.  813 ;  Sirey  (les  Codes  annotes) ,  p.  241, 
No.  60. 


Ctuirles  8,  Btoe,  Amicus  OurieBy  presented  an  oral  statement. 


F.  Rivers  Richardson  and  Frank  E.  Rainold  for  Appellants,  in  reply 
and  on  application  for  a  rehearing : 

The  evidence  shows  that  there  should  be  judgment  for  plaintiff  for 
two  thousand  five  hundred  and  twenty -five  dollars  and  sixty - 
one  cents,  and  in  no  event  less  than  two  thousand  three  hundred 
and  sixty -eight  dollars  and  five  cents. 

The  act  which  occasioned  the  injury  was  the  faulty  confection  of  a 
will  by  defendant  notary.  It  was  impossible  for  plaintiffs  to 
have  been  guilty  of  contributory  negligence,  nor  does  the  maxim 
^^  Volenti  nonftt  injuria  "  apply  to  them. 

As  far  as  the  rights  of  plaintiffs  are  concerned  the  will  is  govemei  by 
the  laws  of  Louisiana ;  the  legacy  of  a  sum  of  money  being  a 
'Mpersonal  "  or  **  movable  "  right. 

The  courts  having  jurisdictions  of  the  auxiliary  succession  proceed- 
ings applied  the  law  of  Louisiana  and  annulled  the  Zengel  will 
for  want  of  form.  They  did  not  err  in  following  the  judgment 
of  the  court  of  the  domiciliary  succession. 

[Estoppel,  like  prescription,  to  avail  a  defendant,  must  be  specially 
pleaded.   The  plea  can  not  be  supplied  by  the  court.   83  An.  748. 

Where  no  injury  to  the  rights  of  defendant  have  resulted  from  the 
actions  or  declarations  of  plaintiff,  there  can  be  no  estoppel. 
The  vitality  of  the  plea  depends  upon  injury. 

To^ctmstitute  estoppel  by  record  the  allegations  must  be  contradic- 
tory and  the  litigants  the  same* 
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To  consMtate  equitable  estoppel  the  party  pleading  it  most  have  been 
injured. 

The  judgment  of  the  lower  court  being  one  absolutely  in  favor  of  de- 
fendants, and  this  being  the  judgment  brought  before  this  court 
for  review,  the  court  in  amending  the  judgment  in  favor  of  the 
minor  plaintiffs  so  far  as  to  non-suit  them  must  determine 
whether  or  not  they  have  a  cause  of  action.  To  do  this,  the 
validity  of  the  wUl  must  be  setted.  If  it  is  void,  the  minors  have 
no  cause  of  action,  and  the  judgment  of  the  lower  court  should 
not  be  amended.  It  is  error  not  to  have  passed  upon  this 
question. 

It  is  error  not  to  have  determined  how  the  costs  of  appeal  should  be 
apportioned,  the  judgment  of  the  lower  court  having  been  re- 
versed in  part. 


The  opinion  of  the  court  was  deliver,  d  by 

NiGHOLLS,  O.  J.  Plaintiffs  represent  that  Fred.  Zengel  is  a  notary 
public  in  and  for  the  parish  of  Orleans,  and  was  such  on  the  29th  of 
December,  1888,  at  which  time  he  received  the  last  will  and  testa- 
ment of  Robert  H.  Short,  who  formerly  resided  in  New  Orleans  and 
died  on  the  11th  of  August,  1890,  in  which  said  will  the  said  deceased 
gave  and  bequeathed  to  Mrs.  Virginia  T.  Murray,  widow  of  Joel  T. 
Murray,  or  her  heirs  in  case  he  survived  her,  the  sum  of  three  thou- 
sand dollars. 

That  on  the  22d  of  May,  1890,  and  before  the  death  of  Robert  H. 
Short,  Mrs.  Virginia  T.  Murray  died,  leaving  as  her  heirs  Arthur  H. 
Murray,  Mrs.  Juliette  Murray  Jones,  and  the  issue  of  a  predeceased 
daughter,  Mrs.  Mary  W.  Murray,  to -wit:  the  minors  Arthur  Murray 
Dargan,  Cornelia  Alice  Dargan  and  Bertie  Lucy  McDonald,  all  of 
whom  are  plaintiffs  herein,  and  are  the  parties  described  as  the  heirs 
of  Mrs.  Virginia  T.  Mnrray  in  the  said  testament,  and  would  be 
hence  entitled  to  the  said  legacy. 

That  the  said  will  was  duly  probated  on  the  petition  of  Philip  S. 
Sims,  named  as  one  of  the  testamentary  executors  in  the  will,  on  the 
18th  of  AufiTUSt,  1890.  That  thereafter  Mrs.  Margaret  Short  Moran, 
a  legatee  of  R.  H.  Short,  filed  a  suit  to  annul  the  will,  on  the 
ground  that  the  said  notary  had  failed  to  clothe  the  will  with 
the  formalities  required  by  law,  and  especially  because  after  a 
greater  portion  of  the  said  will  had  been  dictated  by  the  testator  to 


460  SUPREME  COURT  OF  LOUISIANA. 

Murray  et  al.  vs.  Succession  of  Spencer  et  al. 

the  notaxy,  and  haying  been  read  over  to  the  testator  and  the 
testator  having  changed  certain  dispositions  and  added  a  modifica- 
tion or  an  amendment  to  the  will,  bequeathing  the  residue  of 
his  estate  after  discharging  the  legacies  therein  named  to  all  the 
legatees  named  therein,  share  and  share  alike,  the  notary  failed  to 
clothe  said  amendment  or  modification  with  any  of  the  requirements 
of  law,  and  by  reason  of  the  said  fatal  defects  the  said  will  was 
a  nullity.  That  plaintiffs  were  cited,  among  others,  as  defendants  in 
said  suit,  and  after  due  proceedings  said  will  was  annulled  and 
avoided  solely  by  reason  of  the  fatal  defects  of  form  appearing  on 
the  face  thereof,  due  wholly  to  the  fault  and  want  of  care  on 
the  part  of  the  notary,  which  judgment  is  now  final.  That  when  the 
notary  executed  the  said  will,  William  R.  Richardson  and  John 
Spencer,  now  deceased,  were  the  sureties  of  the  said  notary  on  his 
notarial  bond,  on  which  bond  the  *  aid  Fred.  Zengel,  notary,  bound 
himself  as  principal  in  the  sum  of  five  thousand  dollars,  and  each  of 
the  sureties  in  the  sum  of  twenty -five  hundred  dollars. 

That  by  reason  of  the  fault,  negligence,  imprudence,  want  of  skill 
and  inattention  to  his  business,  and  the  deplorable  omissions  in 
failing  to  clothe  the  will  with  the  requirements  of  law,  which  the  said 
Robert  H.  Short  had  a  right  to  expect  by  reason  of  the  said  ZengePs 
pOputation  as  a  competent  notary,  the  will  was  a  nullity,  and  was  so 
declared  by  judgment  of  court,  and  petitioners  were  damaged  in  the 
full  sum  of  their  so  lost  legacy. 

That  John  Spencer,  one  of  the  sureties,  has  died,  and  his  succes- 
sion is  represented  by  the  said  Fred.  Zengel  and  John  Lynch  as 
executors.  . 

That  under  the  law  the  said  notary  is  liable  for  said  damage  and 
injury;  that  the  surviving  surety,  Richardson,  is  liable  in  solido  with 
him  up  to  the  sum  of  twenty -five  hundred  do  lars,  and  that  the  suc- 
cession of  Spencer  is  liable  in  aolido  up  to  the  sum  of  twenty -five 
hundred  dollars. 

They  pray  for  judgment  against  Zengel  for  three  thousand  dollars 
and  for  judgment  for  the  sum  of  twenty -five  hundred  dollars  against 
Richardson,  and  for  a  like  amount  against  the  succession  of  Spencer, 
with  legal  interest  from  date  of  judgment. 

Defendan  s  excepted — first,  that  the  demand  was  premature,  and, 
second,  that  the  same  sets  forth  no  cause  of  action. 

Plaintiffs  then  filed  a  supplemental  petition,  in  which,  reiterating 
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their  averments  as  first  made,  they  further  alleged  that  the  succes- 
sion of  Short  is  perfectly  solvent,  and  had  the  will  of  the  deceased 
executed  before  the  said  notary  not  been  annulled  by  decree  of 
court,  they  would  have  received  the  full  amount  as  stipulated  in  the 
said  will  th  t  they  shoul  i  be  entitled  to — ^that  even  had  the  court 
failed  to  annul  the  will  for  the  reason  more  particularly  set  forth  in  the 
petition,  still  the  said  will  was  an  absolute  nullity  because  the  notary 
had  failed  to  clothe  U  with  the  formalities  required  by  law,  in  that  it 
was  not  written  by  the  notary  as  dictated  by  the  testator,  which  said 
fact  the  notary  has  himself  testified  to  in  the  contest  of  said  wills  of 
the  deceased,  in  which  he  was  examined  as  a  witness,  all  of  which 
was  due  wholly  to  the  fact  of  the  negligence  and  want  of  skill  of  the 
said  notary,  as  was  more  fully  set  forth  in  the  or  ginal  petition. 

By  consent  of  counsel  the  exceptions  were  referred  to  be  tried 
with  the  merits. 

Defendants,  under  reservation  of  their  exceptions,  answered, 
pleading  first  the  general  issue;  further  answering  the  defendant, 
Zengel,  said  that  it  is  true  he  made  the  will  complained  of,  but  that 
he  took  down  and  wrote  the  will  exactly  as  it  was  dictated  by  the 
testator,  and  that  he  did  not  fail  or  omit  to  comply  with  all  the 
formalities  of  law,  and  he  specially  denied  that  the  will  in  question 
was  invalid,  or  that  the  same  has  ever  been  held  to  be  invalid  by  any 
court  or  in  any  case,  except  in  a  consent  proceeding,  and  he  spe- 
cially denied  that  the  plaintiffs  have  suffered  any  loss  whatever 
as  the  result  of  the  making  of  the  will,  and  that  in  the  event 
that  the  e  should  be  an  error  in  the  confection  of  said  will,  then  he 
pleaded  the  same  was  an  error  of  judgment,  and  not  want  of  skill, 
or  negligence  in  the  confection  of  the  will. 

Judgment  was  rendered  in  the  District  Gour^  in  favor  of  the  de- 
fendants, and  plaintiffs  have  appealed. 

Robert  H.  Short  died  in  the  cHy  of  New  Orleans  on  the  11th 
August,  leaving  no  ascendants  or  descendants,  but  certain  collateral 
relations  who,  in  the  absence  of  the  testamentary  dispositions  by  him, 
would  have  been  his  legal  heirs. 

These  parties  were  (1)  the  plaintiffs,  who  are  the  children  of 
Virginia  Thomas  Short,  a  predeceased  sister,  who  was  the  vndow  of 
Joel  Murray;  (2)  a  half  sister,  Juliette  Brown,  widow  of  R.  S.  Simms; 
(8)  the  descendants  of  William  H.  Brown,  a  predeceased  half- 
brother;   (4)  the  representatives  of  Richard  Brown,  a  predeceased 
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half-brother;  (5)  the  representatiyes  of  John  Short,  a  predeceased 
half  -brother. 

Robert  H.  Short  had,  however,  executed  two  wills  by  notarial 
acts — one  before  Geo.  W.  Christy,  notary,  on  the  19th  day  of  April, 
1888 ;  the  other  on  the  29th  December,  1888,  before  Frederick  Zengel, 
notary. 

In  each  will  his  entire  estate  was  disposed  of.  In  that  of  19th 
April,  1888,  known  as  the  **  Christy  "  will,  he  bequeathed,  after  pay- 
ment of  the  special  legacies  therein  made,  '<  the  residue  of  his  prop- 
erty "  to  the  Christian  or  Campbellite  church,  at  Hopkinsville,  Ky., 
and  to  the  Baptist  church  at  the  same  place. 

In  the  second  will,  known  as  the  Zengel  will,  he  at  first  bequeathed, 
after  the  special  legacies  therein  made,  ^*the  remainder  of  his 
estate"  to  his  nephew,  Philip  Short  Sims,  but  before  signing  his 
name  '^  declared  to  the  notary,  in  presence  of  the  witnesses,  that  he 
amended  and  modified  his  will  as  before  written,  by  bequeathing  the 
remainder  and  residue  of  his  estate,  after  the  discharge  of  the  lega- 
cies therein  made,  in  equal  shares  and  interests  to  all  of  the  therein  - 
before  named  legatees,  to  be  possessed  by  them  share  and  share 
alike.'' 

Both  of  those  wUls  were  probated  by  the  Civil  District  Court. 

The  deceased  left  considerable  property,  real  and  personal,  in 
Louisiana,  and  real  estate  in  Tennessee,  Alabama  and  Kentucky. 

Mrs.  Margaret  Short  Moran,  wife  of  William  J.  Moran,  who  was  a 
legatee  in  the  Christy  will  for  four  thousand  dollars,  and  in  the  Zen- 
gel will  for  two  thousand  dollars,  instituted  an  action  to  which  all 
parties  holding  adverse  interests  were  made  defendants,  asking  the 
annulment  of  the  Zengel  will  and  the  recognition  and  enforcement 
of  that  executed  before  Christy. 

The  plaintiffs  and  appellants  herein  filed  an  answer  in  that  case,  in 
which  they  say  '^  for  answer  to  the  petition  of  Mrs.  Margaret  Short 
Moran  to  annul  the  writing  purporting  to  be  the  will  of  Robert  Short, 
dated  December,  1888,  they  admit  that  said  public  act  passed  before 
Fred.  Zengel,  notary,  is  null  and  void  and  of  no  effect,  because  (1)  all 
of  its  dispositive  provisions  were  not  dictated  by  Robert  Short  to  the 
notary  in  the  presence  of  the  witnesses,  nor  (2)  were  all  of  the 
provisions  written  by  the  notary  as  dictated  in  the  presence  of 
Robert  Short  and  in  the  presence  of  three  witnesses,  nor  (3) 
were  all  of  its  dispositive  provisions  read  aloud  to  Robert  Short 
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by  the  notary  in  the  presence  of  three  witnesses,  observing  alt 
these  formalities  without  interruption  and  without  turning  aside 
to  other  acts,  and  these  respondents  admit  that  the  said  act  of 
19th  April,  1888,  is  null  and  void,  and  pray  that  it  be  so  decreed, 
and  they  deny  all  the  other  allegations  of  the  petition  of  the  said 
Margaret  Short  Moran,  and  they  aver  that  the  said  Robert  Short 
died  intestate.  *  *  *  Now  these  respondents  show  that  the> 
writing  of  29th  December,  1888,  purporting  to  be  the  last  will  and 
testament  of  Robert  Short,  is  null  and  void  and  of  no  effect,  not  only 
for  the  fatal  defects  of  form  already  alleged  but  also  because  he  wa» 
not  of  sound  and  disposing  mind  and  memory  at  the  time  of  the> 
execution  of  the  said  instrument,  and  was  insane  at  that  time  and 
was  under  the  control  of  the  will  of  another.  They  further  allege 
that  the  writing  purporting  to  be  the  last  will  and  testament  of  Robert 
Short,  passed  before  George  W.  Christy,  is  null,  void  and  no  effect, 
and  should  be  so  decreed,  and  the  demand  for  its  execution  rejected.'^ 

The  answer,  after  enumerating  a  number  of  objections  in  the  prep- 
aration of  the  will,  closes  by  alleging  that  at  the  time  of  the  making 
of  the  same  Robert  Short  was  not  of  sound  and  disposing  mind  and 
memory;  that  he  was  insane  and  incapable  of  making  a  will.  It* 
then  proceeds  as  follows:  ''  And  these  appearers  assuming  the  atti* 
tude  of  plaintiffs  in  reconvention  against  Mrs.  Margaret  Short  Morani 
pray  that  her  demand  for  the  annulment  of  the  will  of  29th  Decem- 
ber, 1888,  be  granted,  and  that  her  demand  for  the  establishments 
of  the  will  of  19th  April,  1888,  be  rejected,  and  said  act  be  declared 
null  and  void  and  of  no  effect,  and  that  it  be  decreed  that  Robert 
Short  died  intestate,  and  that  your  petitioners  (naming  each  of  the 
present  plaintiffs)  be  recognized  as  his  heirs." 

They  prayed  for  citation  to  the  attorneys  of  absent  heirs,  the  vari- 
ous legatees,  the  executor  of  the  will  of  April  19,  1888,  and  the  exec- 
utor of  the  will  of  29th  December,  1888,  and  that  petitioners  have  judg. 
ment  in  conformity  to  their  allegations,  and  rejecting  both  wills. 

Some  of  the  parties  cited  submitted  the  issues  raised  in  the  plead- 
ing^ of  the  plaintiff,  Mrs.  Moran,  and  of  the  reconventional  demand 
to  the  decisions  of  the  court ;  others  filed  general  or  special  denials 
or  made  special  admissions,  as  their  different  interests  dictated. 

The  District  Court  upon  these  issues  adjudged  the  Zengel  will  null,. 
but  upheld  that  executed  before  Christy — dismissing  the  reconven- 
tional demand. 


464  SUmBME   COURT  OF  LOUISIANA. 


Murray  et  al.  vs.  Succession  of  Spencer  et  al. 


In  his  reasons  for  judgment,  the  district  judge  disposed  summarily 
of  the  Zengel  will  by  the  statement  that  '*the  will  of  December  29, 
1888 f  is  conceded  by  all  parties  to  be  of  no  effect." 

The  succession  of  Robert  H.  Short  has  not  been  closed ;  it  is  still 
tinder  administration  in  the  District  Oourt.  The  rights  of  parties 
have  not  yet  been  definitely  ascertained  and  fixed.  In  the  present 
proceeding  the  District  Court  upheld  the  validity  of  the  Zengel  will, 
which  it  had  before  pronounced  of  no  effect — ^the  judg  i  in  his  judg- 
ment stating,  as  he  did  in  his  te  itimony  taken  in  the  case,  that  the 
first  judgment  was  substantially,  in  his  opinion,  a  consent  decree ; 
that  acting  upon  that  hypothesis  he  had  not  given  the  will  the  con- 
sideration and  thought  which  he  would  have  done  had  it  been  con- 
tested in  the  first  as  it  was  in  the  last  case ;  that  had  the  matter  been 
presented  to  him  originally  as  it  was  afterward,  he  would  have  sus- 
tained and  not  rejected  the  will. 

The  first  position  contended  for  by  the  plaintiffs  and  appellants  is 
that  the  exception  of  prematurity  filed  by  the  defendants  is  not  be- 
fore us,  it  having  been  abandoned  by  consent. 

The  second  is  that  ^^prematurity  vel  non  of  the  action  is  not 
dependent  upon  whether  the  succession  of  Short  has  been  or  ever 
will  be  administered." 

The  exception  was  not  waived.  The  record  entry  states  '*  that  by 
consent  of  counsel  the  exceptions  are  referred  to  be  tried  with  the 
merits,"  and  the  answer  filed  was  '<  under  benefit  and  reservation  of 
the  exceptions." 

A  consent  that  they  should  be  "  tried"  with  the  merits  does  not, 
under  such  circumstances,  merge  them  into  the  answer. 

Were  appellants'  contention  in  their  first  point  true,  they  would 
have  still  to  maintain  the  correctness  of  the  second,  which  is  <*that 
their  right  of  action  arose  when  Mrs.  Moran  brought  suit  to  annul 
the  Zengel  will  and  had  the  probate  and  the  will  set  aside;  that 
whether  or  not  plaintiffs  had  established  the  amount  of  their  loss  was 
another  question.  That  the  act  which  occasioned  their  loss  and  gave 
them  a  cause  of  action  was  the  fault  of  the  notary  in  faUing  to  make 
a  valid  will." 

We  do  not  think  that  the  act  of  a  notary  in  failing  to  comply  with 
the  formal  requirements  of  the  law  in  the  preparation  of  a  will,  car- 
rying with  it  as  a  result  the  rejection  of  the  will,  gives  rise  neces- 
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sarily  per  ae  to  an  action  against  the  notary  by  a  party  named  as  a 
legatee  in  the  rejected  will.  The  setting  aside  of  the  instrument 
would  in  many  instances  enure  to  the  benefit  instead  of  to  the  injury 
of  the  legatee.  The  case  at  bar  is  itself  an  instance  of  the  truth  of 
this  statement.  The  plaintiffs  here,  as  heirs  at  ^aw  of  the  deceased, 
would  receive  a  large  portion  of  his  estate  if  he  should  be  held  to 
have  died  intestate,  whilst  the  upholding  of  the  will  would  take  from 
the  heirs  the  entire  succession,  leaving  them  special  legatees  for  a 
trifling  amount.  But  for  the  fact  of  the  existence  of  the  prior  will 
of  April  19, 1888,  plaintiffs'  obvious  interests  were  that  the  Zengel  will 
should  be  declared  null,  and  even  with  the  Christy  will  s  anding 
between  them  and  their  position  as  legal  heirs,  they  deemed  the 
Zengel  will  an  obstacle  in  the  way  of  those  interests,  and  sought 
by  afiOrmative  action  to  get  rid  of  it. 

Plaintiffs'  conduct  indicated  a  rejection  of  the  legacy  made  to  them 
in  the  Zengel  will.  The  attack  upon  that  instrument  was  part  of  a 
general  plan  to  get  into  position  as  legal  heirs  of  Robert  Short, 
through  a  repudiation  of  and  setting  aside  of  both  wills. 

We  th  nk  that  where  a  will  has  failed  of  probate  by  reason  of  the 
fault  of  a  notary  in  the  drawing  of  the  instrument,  a  person  who 
predicates  an  action  upon  that  fact  must  also  allege  and  prove  injury. 
Injury  must  concur  with  error,  and  the  extent  of  the  injury  would  be 
the  measure  of  the  plaintiffs'  rights.  It  matters  little  practically  in 
this  case  whether  we  deal  with  the  question  of  prematurity  from  the 
standpoint  of  an  exception  taken  to  the  action  or  that  of  a  failure  by 
the  plaintiffs  to  allege  and  prove  a  condition  of  affairs  giving  rise  to 
the  action  and  entitling  them  to  a  judgment.  There  is  no  claim  or 
pretention  in  plaintiffs'  petition  that  the  succession  of  Robert  H. 
Short  has  been  settled  and  the  rights  of  parties  finally  ascertained 
and  fixed.  It  is  true  plaintiffs  in  one  allegation  aver  as  a  conclusion 
that  they  have  been  damaged  to  the  extent  of  their  legacies,  but  there 
is  no  fact  stated,'  save  the  fact  itself  of  the  setting  aside  of  the  will 
and  a  declaration  that  the  succession  of  Short  is  solvent,  on  which 
such  a  conclusion  could  be  based.  The  solvency  of  the  succession  is 
anything  but  certain.  We  do  not  feel  warranted  in  the  present  sit- 
uation of  the  Short  estate,  and  under  the  pleadifigs,  in  examining  into 
and  adjudicating  piecemeal  upon  the  issues  raised  in  this  litigation.  It 
will  be  time  enough  to  do  so  as  a  whole  when  we  will  have  to  deal 
with  facts  and  not  conjectures. 
80 
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In  his  reasons  for  judgment,  the  district  judge  disposed  summarily 
of  the  Zengel  will  by  the  statement  that  'Hhe  will  of  December  29, 
1888,  is  conceded  by  all  parties  to  be  of  no  efiPect." 

The  succession  of  Robert  H.  Short  has  not  been  closed ;  it  is  still 
under  administration  in  the  District  Court.  The  rights  of  parties 
have  not  yet  been  definitely  ascertained  and  fixed.  In  the  present 
proceeding  the  District  Court  upheld  the  validity  of  the  Zengel  will, 
which  it  had  before  pronounced  of  no  effect — the  judg  i  in  his  judg- 
ment stating,  as  he  did  in  his  testimony  taken  in  the  case,  that  the 
first  judgment  was  substantially,  in  his  opinion,  a  consent  decree ; 
that  acting  upon  that  hypothesis  he  had  not  given  the  will  the  con- 
sideration and  thought  which  he  would  have  done  had  it  been  con- 
tested in  the  first  as  it  was  in  the  last  case ;  that  had  the  matter  been 
presented  to  him  originally  as  it  was  afterward,  he  would  have  sus- 
tained and  not  rejected  the  will. 

The  first  position  contended  for  by  the  plaintiffs  and  appellants  is 
that  the  exception  of  prematurity  filed  by  the  defendants  is  not  be- 
fore us,  it  having  been  abandoned  by  consent. 

The  second  is  that  ^'prematurity  vel  non  of  the  action  is  not 
dependent  upon  whether  the  succession  of  Short  has  been  or  ever 
will  be  administered." 

The  exception  was  not  waived.  The  record  entry  states  "  that  by 
consent  of  counsel  the  exceptions  are  referred  to  be  tried  with  the 
merits,"  and  the  answer  filed  was  '^  under  benefit  and  reservation  of 
the  exceptions." 

A  consent  that  they  should  be  "  tried"  with  the  merits  does  not, 
under  such  circumstances,  merge  them  into  the  answer. 

Were  appellants'  contention  in  their  first  point  true,  they  would 
have  still  to  maintain  the  correctness  of  the  second,  which  is  <*that 
their  right  of  action  arose  when  Mrs.  Moran  brought  suit  to  annul 
the  Zengel  will  and  had  the  probate  and  the  will  set  aside;  that 
whether  or  not  plaintiffs  had  established  the  amount  of  their  loss  was 
another  question.  That  the  act  which  occasioned  their  loss  and  gave 
them  a  cause  of  action  was  the  fault  of  the  notary  in  faUing  to  make 
a  valid  wiU." 

We  do  not  think  that  the  act  of  a  notary  in  failing  to  comply  with 
the  formal  requirements  of  the  law  in  the  preparation  of  a  will,  car- 
rying with  it  as  a  result  the  rejection  of  the  will,  gives  rise  neces- 
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sarily  ^per  se  to  an  action  against  the  notary  by  a  party  named  as  a 
legatee  in  the  rejected  will.  The  setting  aside  of  the  instrument 
would  in  many  instances  enure  to  the  benefit  instead  of  to  the  injury 
of  the  legatee.  The  case  at  bar  is  itself  an  instance  of  the  truth  of 
this  statement.  The  plaintiffs  here,  as  heirs  at  Jaw  of  the  deceased, 
would  receive  a  large  portion  of  his  estate  if  he  should  be  held  to 
have  died  intestate,  whilst  the  upholding  of  the  will  would  take  from 
the  heirs  the  entire  succession,  leaving  them  special  legatees  for  a 
trifling  amount.  But  for  the  fact  of  the  existence  of  the  prior  wiU 
of  April  19, 1888,  plaintiffs'  obvious  interests  were  that  the  Zengel  wiU 
should  be  declared  null,  and  even  with  the  Christy  will  s  anding 
between  them  and  their  position  as  legal  heirs,  they  deemed  the 
Zengel  will  an  obstacle  in  the  way  of  those  interests,  and  sought 
by  affirmative  action  to  get  rid  of  it. 

Plaintiffs'  conduct  indicated  a  rejection  of  the  legacy  made  to  them 
in  the  Zengel  will.  The  attack  upon  that  instrument  was  part  of  a 
general  plan  to  get  into  position  as  legal  heirs  of  Robert  Short, 
through  a  repudiation  of  and  setting  aside  of  both  wills. 

We  th  nk  that  where  a  will  has  failed  of  probate  by  reason  of  the 
fault  of  a  notary  in  the  drawing  of  the  instrument,  a  person  who 
predicates  an  action  upon  that  fact  must  also  allege  and  prove  injury. 
Injury  must  concur  with  error,  and  the  extent  of  the  injury  would  be 
the  measure  of  the  plaintiffs'  rights.  It  matters  little  practically  in 
this  case  whether  we  deal  with  the  question  of  prematurity  from  the 
standpoint  of  an  exception  taken  to  the  action  or  that  of  a  failure  by 
the  plaintiffs  to  allege  and  prove  a  condition  of  affairs  giving  rise  to 
the  action  and  entitling  them  to  a  judgment.  There  is  no  claim  or 
pretention  in  plaintiffs'  petition  that  the  succession  of  Robert  H. 
Short  has  been  settled  and  the  rights  of  parties  finally  ascertained 
and  fixed.  It  is  true  plaintiffs  in  one  allegation  aver  as  a  conclusion 
that  they  have  been  damaged  to  the  extent  of  their  legacies,  but  there 
is  no  fact  stated,'  save  the  fact  itself  of  the  setting  aside  of  the  will 
and  a  declaration  that  the  succession  of  Short  is  solvent,  on  which 
such  a  conclusion  could  be  based.  The  solvency  of  the  succession  is 
anything  but  certain.  We  do  not  feel  warranted  in  the  present  sit- 
uation of  the  Short  estate,  and  under  the  pleadings,  in  examining  into 
and  adjudicating  piecemeal  upon  the  issues  raised  in  this  litigation.  It 
will  be  time  enough  to  do  so  as  a  whole  when  we  will  have  to  deal 
with  facts  and  not  conjectures. 
80 
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What  we  say  here  has  reference  to  the  claim  set  up  on  behalf  of 
the  minors. 

We  have  enough  before  us  to  pass  flnaUy  upon  the  clainvs  of  Arthur 
H.  Murray,  advanced  individually,  by  him,  and  those  of  Mrs.  Juliette 
Murray,  wife  of  Philip  S.  Jones. 

We  are  of  the  opinion  that  those  parties  by  seeking  to  avail  them- 
selves of  the  alleged  errors  of  the  notary  against  the  other  legatees 
under  the  Zengel  wiU^  and  as  part  of  a  general  plan  to  get  into  posi- 
tion as  heirs  of  Robert  H.  Short,  should  not,  though  their  efforts 
prove!  futile  by  reason  of  the  prior  will,  be  permitted  to  subsequently 
turn  back  upon  the  notary,  whose  errors  they  had  deemed  beneficial 
and  had  sought  to  utilize  in  their  own  behalf  as  instruments. of  attack. 
Plaintii¥s  cite  us  to  the  principle  announced  in  the  decisions  quoted 
in  the  American  and  English  Encyclopedia  of  Law,  Vol.  7,  Note  2, 
Verbo  *^  Estoppel,?^  to  the  effect  that  parties  are  not  bound  by  allega- 
tions unsuccessfully  pleaded.  We  do  not  think  that  principle  appli^ 
cable  to  this  case.  It  may  be  that  when  parties  attack  a  will  for 
fraud,  for  insanity,  or  on  other  grounds,  and  fail  in  their  attack  from 
resistance  made,  they  can  still  claim  the  benefit  of  any  provision  in 
their  favor  to  be  found  in  the  will,  as  estoppel  would  meet  estoppel, 
but  we  do  not  think  the  doctrine  goes  to  the  extent  contended  for 
here.  We  think  it  perfectly  clear  that  it  was  the  desire,  the  interest 
and  the  intention  of  the  major  heirs  to  free  themselves  from  the 
effect  of  both  wills.  To  that  end  in  furtherance  of  that  object  they 
affirmed  and  adopted,  and  by  so  doing  condoned,  the  errors  (if  such 
they  were)  of  the  notary.  They  can  not  be  allowed  to  repudiate 
now  as  wrongful  and  injurious  that  which  they  had  previously  availed 
themselves  of  and  advanced  and  relied  upon  and  sought  to  utilize  as 
a  basis  for  acquiring  beneficial  rights. 

In  examining  the  record  we  notice  that  while  Mrs.  Juliette  Murray, 
wife  of  Philip  S.  Jones,  was,  by  the  Zengel  will,  made  a  legatee  for 
five  hundred  dollars,  she  is  by  the  Christy  will  a  legatee  for  one 
thousand  dollars. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  be  and  the  same  is  hereby  affirmed  in  so 
far  as  it  «.  oncer ns  Arthur  H.  Murray  individually,  and  Mrs.  Juliette 
Murray  Jones,  wife  of  Philip  S.  Jones. 

It  is  further  ordered,  adjudged  and  decreed  that  as  concerns  the 
minors   Arthur  Murray  Dargan,  Camelia  Alice  Dargan    and  Bertie 
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Lucie  McDonald,  the  judgment  appealed  from  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  there  be  judgment  against  the  said  minors 
on  their  demand  as  in  case  p/  non-suit. 

Miller,  J.,  recused. 

Rehearing  refused. 


No.  11,434.  m_mi 

State  National  Bank  of  New  Obleajns  vs.  Piebbe  Lanaux  and 
Theodobb  Vbnissat. 

On  motion  to  dismiss  an  appeal,  on  the  grounds  of  acquiescence  in  and  voluntary 
e^^ecntion.  of.tlie  judgment,  this  court  will  not  determine  the  question  on  ex 
parte  affidayits  filed  first  in  this  court  in  the  absence  o£  admission,  of  their 
truth  by  the  appellant,  but  will  remand  the  case  to  the  lower  court,  in  order 
that  evidence  may  be  heard  and  a  record  returned  to  this  court  for  final  action. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Assump- 
tion.    Guion,  J. 


J,  MeConnell  and  H,  E.  Upton,  of  Counsel,  for  the  motion : 

Acquiescence  by  appellant  in  the  judgment  appealed  from  defeats 
the  right  of  appeal.     40  An.  201. 

On  motion  to  dismiss,  on  the  ground  that  appellant  has  acquiesced 
in  the  judgment,  evidence  of  this  fact  can  not  be  introduced  be- 
fore the  Supreme  Court;  the  case  must  be  remanded  to  try  that 
issue.  28  An.  572;  3  An.  115;  23  An.  37;  20  An.  574;  29  An. 
576;  39  An.  225. 

No  appeal  can  be  taken  by  one  who  even  partially  executes  the 
judgment.  28  An.  743;  18  An.  59;  18  An.  264;  4  An.  150;  14 
L.  523;  37  An.  581. 


Beattie  <&  Beattie  of  Counsel,  Contra: 

It  is  settled  jurisprudence  that  any  waiver  or  renunciation  of  the 
right  to  appeal  must  be  plain  and  unequivocal.  Leggett  vs. 
Peet  et  al.,  1  La.  296;  Yale  &  Co.  vs.  Howard,  24  An.  46S; 
Johnson,  Tutrix,  vs.  Clark  &  Meader,  29  An.  762;  Hoey  & 
O'Connor  vs.  Brown,  29  An.  861;  Verges  vs.  Sheriff,  33  An.  413; 
Jackson  \s.  Michie  et  als.,  33  An.  727. 
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Mere  passive  submission  to  a  judgment  or  order  of  eonrt  is  not 

acquiescence  which  prevents  appeal. 
To  preclude  an  appeal  by  acquiescence  some  act  must  be  done ;  mere 

failure  to  act  is  not  enough.    0.  P.  567. 


On  Motion  to  Dismiss  the  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.  The  appeal  was  taken  by  Theodore  Venissat,  one  of 
the  defendants. 

The  grounds  for  the  dismissal  of  his  appeal  are  that  the  defendant 
and  appellant,  as  well  also  as  his  co-defendant,  who  is  an  appellee, 
have  acquiesced  in  the  judgment  or  order  of  sale  appealed  from  by 
permitting  the  order  or  judgment  appealed  from  to  be  executed 
without  objection,  opposition  or  protest. 

The  appellee  annexes  exhibits  to  his  motion,  consisting  of  affidavits 
setting  forth,  substantially,  that  although  present  in  the  parish  of 
Assumption  at  the  date  of  seizure  of  the  property  and  at  the  date 
the  plantation  seized  under  the  writ  of  seizure  and  sale  was  sold 
and  adjudicated  to  the  plaintiff,  the  State  National  Bank  of  New 
Orleans,  the  defendant  and  appellant,  remained  quiescent  and 
offered  not  the  most  remote  opposition. 

That  he  was  in  the  actual  possession  of  the  plantation  at  the  date 
of  seizure  and  when  it  was  sold. 

That  the  expenses  of  cultivating  the  plantation  from  the  date  of 
seizure  were  paid  by  the  plaintiff  bank. 

That  a  short  time  after  the  adjudication  to  it,  the  bank  sold  the 
property  to  Ernest  Roger. 

That  after  the  latter's  purchase,  the  defendant  and  appellant  hav- 
ing continued  to  occcupy  the  dwelling  on  the  plantation,  he  was 
notified  to  vacate. 

He  complied  with  the  notice  and  delivered  possession. 

General  averments  are  made  by  the  opponents,  all  to  the  effect 
that  the  appellant  acquiesced  in  the  judgment. 

Able  counsel  for  the  defendant  and  appellant  have  not  presented 
any  argument  in  opposition  to  the  motion. 

In  argument,  the  appellee,  the  bank,  does  not  ask  that  these  ex 
parte  affidavits  be  passed  upon  by  the  court,  but  rely  upon  them  in 
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support  of  their  application  to  remand  the  case.  They  also  nrge 
that  other  facts  be  heard  prior  to  decision. 

It  occurs  to  as  that  the  interest  of  the  appellant  in  this  appeal  is 
not  at  all  manifest. 

Though  we  do  not  finally  pass  upon  that  question,  we  think  it  of 
snfficient  importance  to  give  it  some  consideration  in  remanding  the 
case.  It  has  generally  been  held  that  a  sale  under  execution,  after 
the  delay  for  a  suspensive  appeal,  passes  title,  though  the  judgment 
is  subsequently  annulled,  on  the  principle  that  the  destruction  of  a 
power  does  not  carry  with  it  the  destruction  of  the  effect  previously 
produced  by  the  power.  Factors  and  Traders'  Insurance  Company 
vs.  New  Harbor  Protection  Company  et  at.,  37  An.  238;  Farrar  vs. 
Stacey,  2  An.  211;  Williams  vs.  QoUien,  1  R.  94;  Baillie  vs.  Wilson, 
5  M.  N.  S.  214. 

It  is  therefore  ordered  that  the  case  be  remanded  to  the  lower 
court,  with  instructions  to  the  judge  to  hear  evidence  contradictorily 
on  the  questions  of  acquiescence  and  send  up  the  record  thereof, 
according  to  law. 

Rehearing  refused. 

No.  11,463. 
Walter  A.  Simonds  vs.  P.  P.  McMichabl,  Sheriff,  et  al.  ^  ,J^| 

Whilst  the  atipalation  fn  an  act  of  mortgage  that  In  the  event  suit  becomes  neces-  \^  ^| 
sary  for  its  enforcement  the  mortgagor  is  to  pay  attorney's  fees,  and  only  on 
the  happening  of  that  condition  are  such  fees  due,  yet  it  is  the  duty  of  the 
mortgagee  to  make  a  timely  legal  tender  of  the  principal  and  interest  of  the 
debt,  in  order  to  prevent  the  institution  of  suit,  and  save  himself  the  payment 
of  attorney's  fees. 

APPLICATION  from  the  Sixteenth  District  District  Court,  Parish  of 
Tangipahoa.    Reid,  J, 


Joe,  A  Reid  Attorney  for  Plaintiff  {lud  Appellee. 


Stephen  D,  EllUj  James  Legendre  and  Oug  M,  Homor  Attorneys  for 
Albert  Baldwin,  Defendant  and  Appellant : 

Injunction  to  restrain  the  execution  of  an  order  of  seizure  and  sale 
by  the  debtor  only  lies  in  cases  prescribed  by  Article  789,  Code 
of  Practice.    Dnpr6  vs.  Anderson,  45  An.  1114. 
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Attorney's  fees  form  part  of  the  capital,  so  that  when  the  face 
amount  of  the  note  only  is  paid,  it  can  not  be  said  that  the  claim 
is  satisfied.  The  fees  of  the  attorneys  remaining;  unpaid  have  to 
be  satisfied  out  of  the  proceeds.  Zimmermann  vs.  Langies,  86 
An.  66;  Mullen  vs.  His  Creditors,  39  An.  398;  Levy,  Jr.,  vs. 
Beasley,  41  An.  834. 

Ten  per  cent.,  stipulated  in  an  act  of  special  mortgage  as  attorney's 
fees  in  case  judicial  proceeding  are  necessarily  resorted  to,  is 
in  the  nature  of  damages  and  is  covered  by  the  mortgage,  and 
the  mortgagee  is  entitled  to  collect  same,  as  well  as  the  capital 
and  interest  of  his  debt,  all  being  of  equal  rank  and  dignity. 
Succession  and  Community  of  G.  Duhe,  41  An.  210. 

When  the  tender  is  for  money  due  it  must  be  made  to  the  creditor 
himself,  or  at  his  actual  or  chosen  domicile,  by  the  debtor  or 
his  agent,  in  the  presence  of  two  witnesses  residing  in  the  place, 
by  tendering  to  such  creditor  the  sum  which  is  due  to  him,  with 
the  interest  and  such  costs  as  he  may  have  incurred,  and  exhibit- 
ing such  sum  to  him  in  the  presence  of  such  witnesses,  in  the 
current  money  of  the  United  States.     Code  of  Practice,  Art.  407. 

It  is  not  necessary  to  allege  or  prove  an  amicable  demand  before 
suing  out  executory  process.  Renshaw  vs.  Richards,  30  An. 
398;  Roman  vs.  Denney,  17  An.  127. 

The  mortgagee,  with  the  pact  de  non  alienando,  may  proceed  against 
the  original  mortgagor,  no  matter  how  many  transfers  of  the 
property  have  been  made.     Stevens  vs.  Pinneo,  26  An.  617. 


Joseph  A,  Reid  Attorney  for  Appellee  asking  a  rehearing: 

The  only  reasons  no  appearance  was  made  for  plaintiff  and  appellee 
were  that  the  attorney  for  plaintiff  was  waiting  to  see  the  brief 
of  defendant,  with  which  he  was  never  served  until  March  16, 
1893,  and  the  return  day  for  appeals  from  Tangipahoa  parish  to 
this  Honorable  Court  conflicts  with  the  return  day  of  the  Circuit 
Court  of  Appeals  to  that  tribunal. 

This  appeal  was  not  suspensive,  and  plaintiff's  attorney  believed 
himself  entitled  to  a  copy  of  appellant's  brief  before  submitting 
his  own. 

This  court  is  without  jurisdiction ;  the  amount  in  dispute  is  not  over 
three  hundred  and  fifty  dollars. 


NEW  ORLEANS,  APRIL,  1894.  471 


SImonds  vs.  Sheriff  et  al. 


The  peremptory  refasal  of  an  offer  to  pay  dispenses  with  the  actual 
production  of  the  money  in  the  presence  of  witnesses  as  re- 
qnired  by  Art.  407,  O.  P.    No  one  is  required  to  do  a  vain  thing. 

26  An.  463;   12  An.  793;  0.  P.  413. 

To  make  a  tender  valid  it  is  only  necessary  to  place  the  money  in 
the  creditor's  power.     12  An.  246. 

The  law  does  not  require  the  idle  ceremony  of  a  tender  where 
the  creditor  refuses  payment,  such  refusal  implying  a  waiver  of 
it.     7  M.  218;  36  An.  68;   1  La.  273;  30  An.  883;  4  An.  344; 

27  An.  Ill;  27  An.  210. 

There  was  no  necessity  for  any  suit  and  no  attorney's  fees  are  due. 
36  An.  70. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  injunction  suit  against  an  executory  pro  - 
ceeding  in  the  enforcement  of  a  special  mortgage  on  property  of 
which  the  plaintiff ;  lieges  himself  to  have  been  in  the  actual  and  un- 
disputed possession,  under  duly  recorded  titles,  at  the  date  of  and 
antecedent  to  the  seizure  of  the  creditor. 

The  grounds  on  which  his  injunction  is  predicated  are :  (1)  That 
he  had  not  been  judicially  notified,  prior  to  the  issuance  of  the  writ 
of  seizure  and  sale,  to  pay  the  debt  of  the  original  mortgagor ;  (2) 
that  no  copy  of  the  petition  for  and  order  of  seizure  and  sale  was 
served  on  him  anterior  to  the  seizure,  notwithstanding  he  had  specially 
assumed  to  pay  this  mortgage  indebtedness  as  a  part  of  the  purchase 
price ;  (3)  that  the  original  mortgagors  have  been  discharged  from 
the  payment  of  said  indebtedness,  and  are  not  necessary  or  real 
parties  to  the  executory  proceedings,  and  be  has  not  been  made  a 
party  to  the  same ;  (4)  that  the  plaintiff  in  executory  proceedings 
made  demands  of  him  by  letter  for  the  payment  of  the  mortgage 
note,  and  he  directed  its  presentation  at  the  counter  of  a  certain 
bank  in  the  city  of  New  Orleans,  La.,  for  the  payment  of  the  princi- 
pal and  interest,  and  this  offer  was  declined,  because  he  had  not 
directed  and  requested  the  payment  of  ten  per  cent,  attorney's  fees, 
he  disclaiming  that  any  attorney's  fees  were,  at  the  time,  due,  the 
recital  of  the  act  of  mortgage  being  that  ten  per  cent,  attorney's 
fees  were  only  due  in  the  event  of  suit  becoming  necessary. 

He  avers  his  readiness  and  willingness  to  pay  the  capital  and 
interest  of  the  note  at  any  time. 
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Setting  oat  a  state  of  circaniBtaiices  indicating  that  the  Bait  was 
vexatioas,  he  claims  two  hundred  dollars  attorney's  fees,  and  five 
hundred  dollars  for  wanton  injury  inflicted  by  the  seizure  of  his 
property ;  and  his  prayer  is  for  a  judgment  for  said  amounts  and  the 
perpetuation  of  his  injunction. 

The  answer  of  the  seizing  creditor  is  a  general  denial,  coupled 
with  the  special  averment  that  he  has  sustained  damages  to  the 
extent  of  two  hundred  and  fifty  dollars,  in  attorney's  fees,  occa- 
sioned by  his  wrongful  injunction.  His  prayer  is  for  the  dissolution 
of  the  plaintiff's  injunction,  with  two  hundred  and  fifty  dollars  for 
attorney's  fees  and  twenty  per  cent,  statutory  damages. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiff,  perpetu- 
ating the  injunction  as  to  the  ten  per  cent,  damages  claimed  in  the 
executory  proceedings;  but  same  was  dissolved,  in  all  other  re- 
spects the  cost  of  suit  being  put  on  the  seizing  creditor,  as  de- 
fendant. 

It  is  from  that  judgment  that  the  defendant  has  appealed. 

In  this  court  the  plaintiff  and  appellee  has  made  no  appearance ; 
has  filed  no  answer;  consequently,  the  controversy  is  limited  to  the 
claim  of  the  appellant. 

In  brief  and  argument  appellant's  coansel  make  the  point  (1) 
that  no  cause  is  assigned  for  an  injunction  conformable  to  0.  P.  739, 
and  for  that  reason  the  injunction  must  be  dissolved ;  and  (2)  that 
he  is,  under  the  law,  entitled  to  the  attorney's  fees  stipulated  in  the 
act  of  mortgage ;  also  to  one  hundred  dollars  special  damages  for 
attorney's  fees,  and  twenty  per  cent,  statutory  damages. 


On  the  first  point  appellant  places  reliance  on  the  provisions  of 
C.  P.  739  as  interpreted  by  this  coart  in  Dupre  vs.  Anderson,  46  An. 
1114.  True  it  is  that  they  sustain  his  view,  but  it  was  his  daty  to 
have  accepted,  preliminarily,  on  that  ground;  for  had  he  done  so 
the  plaintiff's  injunction  would  have  been  dissolved.  But  the  de- 
fendant, having  elected  to  join  issue  with  the  plaintiff  by  answer,  is 
necessarily  restricted  to  those  issues. 

II. 

On  the  second  proposition  the  evidence  shows  that  the  plaintiff 
had  sufficient  money  to  his  credit  in  the  Bank  of  Commerce  of  New 
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Orleans  to  cover  the  principal  and  interest  of  the  note,  as  well  as 
the  attorney's  fees  stipalated  in  the  act  of  mortgage ;  bat  it  fails  to 
show  a  legal  tender  to  the  mortgagee  of  the  amount  of  the  capital  and 
interest  of  the  mortgage  debt  sued  on,  notwithstanding  he  had,  an- 
tecedent to  suit,  expressed  a  willingness  to  pay  that  amount,  though 
the  attorney  of  the  mortgagee  declined  to  accept  same  in  full  dis- 
charge, insisting  on  the  payment  of  the  ten  per  cent,  that  is  stipu- 
lated in  the  act  of  mortgage  as  attorney's  fees. 

That  stipulation  is  as  follows,  to -wit: 

<'  In  case  it  shall  become  necessary  to  institute  legal  proceedings 
for  the  recovery  of  the  amount  of  said  notes,  or  any  part  thereof, 
the  said  purchasers  do  hereby  bind  themselves  to  pay  the  fees  of  the 
attorney  who  may  be  employed  for  that  purpose,  which  are  fixed  at 
ten  per  cent,  on  the  amount  which  may  be  sued  for." 

On  this  presentation  of  fact  we  are  clearly  of  the  opinion  that 
plaintiff  has  become  liable  for  the  amount  of  attorney's  fees  stipu- 
lated in  the  contract. 

At  the  same  time  we  think  it  clear  that  he  was  not  liable  or 
responsible  for  those  fees  previous  to  the  institution  of  legal  pro- 
ceedings, and  that  he  could  have  discharged  himself  from  their 
payment,  by  making  a  seasonable  legal  tender  in  conformity  to  the 
provisions  of  Article  407,  Oode  of  Practice.  Zimmerman  vs.  Exrs. 
of  Langles,  86  An.  66 ;  Mullen  vs.  His  Creditors,  40  An.  307 ;  Levy 
vs.  Beasley,  41  An.  882 ;  Succession  of  Duh6,  41  An.  209. 

Notwithstanding  the  plaintiff's  expressed  willingness  to  pay  the 
debt  and  interest,  leaving,  as  the  only  matter  in  controversy  be- 
tween the  parties,  at  that  time,  the  claim  of  the  mortgagee's 
attorney  for  his  fees,  yet  he  met  the  mortgagee's  executory  proceed- 
ings with  an  injunction  based  on  various  other  grounds,  that  were 
ruled  against  him  on  the  trial,  and  he  has  apparently  acquiesced  in 

the  judgment. 

III. 

Though  proof  was  adduced  in  support  of  defendant's  claims  for 
attorney's  fees  as  damages  sustained  in  this  suit,  in  consequence  of 
procuring  the  dissolution  of  the  plaintiff's  injunction  pro  tanto,  yet 
it  is  limited  to  one  hundred  dollars,  and  for  this  amount  judgment 
was  pronounced  in  his  favor  in  the  lower  court.  This  court  has  re- 
peatedly held  that  damages  will  not  be  allowed  on  the  dissolution  of 
injunction,  except  in  cases  when  execution  to  enforce  moneyed 
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judgments  are  enjoined.  Gann  vs.  Reagan,  82  An.  974 ;  Morris  vs. 
Bienvenue,  30  An.  878;  Verges  vs.  Gonzales,  33  An.  410;  Boyer  vs. 
Sheriff,  40  An.  667. 

It  has  also  been  repeatedly  held  that  when  a  writ  of  seizure  and 
sale  is  arrested  by  injunction  which  is  afterward  dissolved,  the  seiz- 
ing creditor  can  not  obtain  his  damages  by  the  judgment  dissolving 
the  injunction,  but  must  bring  an  action  on  the  bond. 

An  order  x>f  seizure  and  sale  is  not  a  moneyed  judgment,  in  the 
sense  of  Article  304  of  the  Code  of  Practice.  Dejean  vs.  Hebert,  31 
An.  729;  Thompson  vs.  Lemlee,  32  An.  932;  Burgess  vs.  Gordy,  32 
An.  1296 ;  Hodgson  vs.  Roth,  38  An.  941. 

In  terms,  the  code  declares  that,  in  case  the  injunction  is  dissolved, 
the  plaintiff  shall  be  condemned  <Mn  the  same  judgment  *  *  * 
to  pay  to  the  defendant  interest,  at  the  rate  of  ten  per  cent,  inter- 
est on  the  amount  of  the  judgment."  Article  304.  Hence  we  can 
not  award  the  defendant  the  twenty  per  cent,  he  demands — this  in- 
junction being  directed  against  an  order  of  seizure  and  sale — but  we 
are  powerless  to  so  alter  or  amend  the  judgment  in  respect  to  the 
plaintiff  who  has  not  appealed,  and  has  not  joined  issue  with  the  de- 
fendant in  his  appeal.  Laloire  vs.  Wiltz,  31  An.  436;  White  vs. 
Baptist  Church,  81  An.  521;  Succession  of  Forestall,  32  An.  97. 

The  judgment  appealed  from  must  be  so  amended  as  to  award  the 
seizing  creditor  ten  per  cent  on  the  amount  of  the  mortgage  debt 
that  is  sought  to  be  enforced,  as  attorney's  fees. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  allow  the  defendant,  as  seizing  creditor, 
the  sum  of  ten  per  cent,  on  the  amount  of  the  principal  and  interest 
of  the  mortgage  debt,  as  attorney's  fees;  and  that  as  thus  amended, 
same  is  affirmed,  at  the  cost  of  the  plaintiff  and  appellee  in  both 
courts. 

Rehearing  refused. 

No.  11,366. 
Thomas  Egan,  Jr.,  vs.  Charles  M.  Push. 

1.  It  is  more  than  doubtful  wbetber  a  sequestration  will  lie  antecedent  to  the 
maturity  of  the  debt  sued  on  in  any  case  except  that  indicated  in  Code  of 
Practice,  Art.  275,  par.  6. 

2.  Conceding  arguendo  that  the  dismissal  of  an  original  petition  does  not  necessa- 
rily dissolve  a  sequestration  issued  under  it,  and  that  the  atattu  quo  of  a  seizure 
under  it  may  be  saved  by  a  supplemental  petition  subsequently  filed,  yet.  In 
order  that  same  be  rendered  efficacious,  it  must  be  sworn  to. 
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3.  That  in  case  the  original  salt  and  f^equestration  have  proceeded  on  the  theory 
that  the  debt  Is  due  at  time  of  filing,  a  mpplemental  petition  alleging  the  new  and 
substantial  fact  that  the  debt  has  become  due  since  the  mit  teas  filed  changes  the 
substance  of  the  original  demand  In  an  Important  particular. 

APPEAL  from  the^Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Frank  McOloin  for  Plaintiff  and  Appellee : 

Objections  to  a  writ  of  sequestration  mast  be  specially  pleaded  and  a 
defendant  can  not  advance  new  objections  on  appeal.  Wells  vs. 
St.  Dizier,  9  An.  119. 

One  having  a  special  mortgage  or  privilege  upon  property  can,  for 
proper  cause,  sequester  same  before  the  maturity  of  his. debt. 
14  La.  531;  17  La.  209;  4  An.  184;  23  An.  578;  23  An.  612. 

"Where  a  creditor  has  a  special  privilege  upon  particular  property  h& 
is  entitled  to  sequester  same  upon  merely  swearing  that  he  feara 
the  removal,  etc.,  of  same.  0.  P.  275;  40  An.  825.  This  rule  ap- 
plies whether  the  debt  be  due  or  not. 

Conservatory  writs  are  stricti  juriSj  but  the  courts  can  not  imposo 
conditions  other  than  those  established  by  the  Legislature. 
Creditors  entitled  to  sequestrations  are  not  required  by  the 
Code  of  Practice,  Art.  275,  to  do  more  than  to  swear  to  their 
own  fears.     40  An.  825. 

Where  a  creditor  has  sequestered  before  the  maturity  of  his  debt, 
he  may,  upon  the  arrival  of  the  date  of  maturity,  file  a  supple- 
mental petition  demanding  judgment  in  persoriam.  17  La.  209  ^ 
23  An.  612. 

The  sale  of  the  property  affected  by  the  privilege,  in  whole  or  sub- 
stantial part,  without  paying  or  securing  the  debt,  warrants  the- 
Issuance  of  the  writ  of  sequestration.     35  An.  488;  39  An.  761. 

Non-payment  of  the  debt,  at  maturity,  justifies  the  sequestration* 
40  An.  825. 

While  a  writ  must  stand  or  fall  according  to  the  conditions  at  the 
time  of  its  issuance,  yet  where  the  intentions  of  the  debtor  are 
matters  of  inquiry,  his  conduct  immediately  subsequent  may  be 
looked  to  with  a  view  to  ascertainment  of  such  intent. 


W.  8,  Parkerson  Attorney  for  Defendant  and  Appellant: 
Sequestration  must  depend  upon  the  state  of  facts  existing  at  the  in* 
ception  of  suit. 
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Suit  broaght  upon  an  obligation  not  due  must  be  diflmiBsed. 

An  amendment  setting  up  facts,  arising  since  the  inception  of  soit, 

and  changing  the  substance  of  the  demand,  will  not  be  allowed. 
Sequestrations  like  attachments  are  ttricHsaimijuriaj  and  every  detail 

must  be  complied  with,  otherwise  proceedings  will  be  stricken 

with  nullity. 

Petition  being  dismissed  for  prematurity,  the  supplemental  petition 
not  being  allowable,  there  is  no  suit,  and  the  sequestration  must 
be  dissolved. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Suit  was  filed  on  the  23d  of  Feliruary,  1898,  upon  a 
promissory  note  maturing  on  the  tSth  of  March  following,  accom- 
panied by  a  writ  of  sequestration. 

On  the  27th  of  February  following,  the  defendant  moved  to  dis- 
solve the  sequestration  upon  two  grounds,  to -wit: 

First,  that  the  allegations  of  the  petition  are  untrue. 

Second,  that  the  debt  sued  on  was  not  due  at  date  of  suit. 

On  the  2d  of  March  thereafter,  defendant  filed  an  exception 
of  prematurity  and  no  cause  of  action. 

On  the  9th  of  March  the  plaintiff  filed  a  supplemental  petition, 
«etting  up  the  maturity  of  the  note  sued  on  since  the  filing  of  the 
•original  petition. 

On  the  20th  of  March,  1898,  the  defendant  filed  an  exception  to  the 
:8upplemental  petition,  on  the  ground  that  it  changed  the  substance 
•of  the  demand  of  the  original  petition,  and  was  consequently  inad- 
jnisslble. 

On  the  trial  the  exceptions  were  overruled  as  to  the  supplemental 
petition,  the  original  petition  was  dismissed  and  the  sequestration 
allowed  to  stand — ^the  court  a  qua  treating  the  supplemental  peti- 
ition,  in  personanij  filed  after  the  maturity  of  the  note,  and  several 
days  subsequent  to  the  making  of  the  affidavit,  as  the  inception  of 
the  suit. 

Subsequently  the  defendant  filed  an  answer,  reserving  the  benefit 
of  his  exceptions,  and  the  cause  went  to  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  his  debt,  sustaining  the  writ  of  sequestra- 
tion, and  enforcing  the  vendor's  lien  upon  the  property  seized,  and 
.the  defendant  has  appealed. 
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From  the  foregoinjc  analysis  of  the  pleadings  and  issues  in  thi» 
case,  it  is  evident  that  the  determinative  questions  are,  firsts 
whether  the  sequestration  should  have  been  dissolved  on  account  of 
the  alleged  prematurity  of  the  suit;  second,  whether  the  plaintiff's 
supplemental  petition  changed  the  substance  of  his  original  demand. 

Reference  to  the  petition  discloses  that  suit  was  filed  on  the  2dd 
of  February,  1803,  upon  an  unconditional  obligation  of  the  defend- 
ant, bearing  date  September  1,  1892,  and  maturing  on  the  1st 
of  March  following.  That  the  prayer  thereof  is,  *'  that,  after  due 
proceedings,  there  be  judgment  in  favor  of  petitioner  and  against 
(the  defendant)  in  the  full  sum  of  two  thousand  six  hundred  and 
sixty -six  dollars  and  sixty  seven  cents,  with  vendor's  privilege  on 
the  property  described,  and  interest  as  claimed  at  eight  per  cent.,'^ 
etc. 

Alleging  his  vendor's  lien  upon  certain  movable  property  de- 
scribed as  being  in  the  defendant's  possession,  and  swearing  'Hhat 
affiant  fears  that  (the  defendant)  will  conceal,  part  with,  or  dispose 
of"  same  during  the  pendency  of  the  suit  to  the  prejudice  of  his- 
vendor's  lien,  the  petitioner  claimed  and  obtained  a  sequestration. 

On  this  showing  there  is  no  doubt  that  suit  was  filed  before 
the  debt  became  due,  and  that  an  absolute  and  unconditional  judg- 
ment was  prayed  for  before  same  went  to  its  maturity.  Conse- 
quently, the  exception  of  prematurity  was  weU  grounded,  and 
the  original  petition  was  correctly  dismissed  by  the  judge  a  quo. 

But  just  here  the  two  preceding  contentions  enumerated  arose  in 
the  court  below — the  judge  maintaining  the  sequestration  and  hold- 
ing the  supplemental  petition  to  be  consistent  with  the  original  peti- 
tion, and  the  inception  of  the  suit. 


Was  the  sequestration  properly  issued,  or  correctly  maintained — 
the  original  petition  having  been  dismissed? 

The  supplemental  petition  was  filed  on  the  9th  of  March,  1893, 
subsequent  to  the  maturity  of  the  debt,  and  also  to  the  filing  of  de- 
fendant's exception  of  prematurity.  It  does  not  contain  the 
reiteration  of  all  the  averments  and  charges  of  the  original  petition 
and  is  unaccompanied  by  any  additional  averment  to  the  effect  that 
the  cause  for  the  issuance  of  the  writ  of  sequestration  continued  to 
exist,  and  no  additional  affidavit  was  made,  order  obtained,  or  bond 
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given  in  connection  therewith.  There  is  no  provision  of  the  Code 
of  Practice  -which  authorizes  the  issuance  of  a  writ  of  sequestration 
be/ore  the  debt  secured  becomes  due,  as  in  a  case  of  attachment  and 
provisional  seizure.     C.  P.  275  et  seq.,  244,  287. 

But  in  such  case  the  code  makes  special  allegations  in  the  petition 
and  accompanying  affidavit  necessary  and  essential.  For  instance^ 
in  reference  to  an  attachment,  its  requirement  is  ^'  that  in  cases 
where  the  debt  or  obligation  is  not  yet  due,  such  an  attachment  may 
be  granted  ♦  ♦  *  and  it  shall  be  lawful  for  any  judge  *  *  *  to 
order  a  writ  of  attachment  to  issue  whenever  said  judge  shall  be 
satisfied  ♦  *  ♦  of  the  existence  of  said  debt  ♦  *  ♦  and 
swears  that  said  debtor  is  about  to  remove  his  property  out  of  the  State 
before  said  debt  becomes  due^^  etc.     C.  P.  244. 

In  reference  to  a  provisional  seizure  its  requirements  are  ''that 
it  shall  be  sufficient. to  entitle  a  lessor  to  obtain  said  writ  to  swear  to 
the  amount  which  he  claims,  whether  due  or  not  due,  and  that  he 
has  good  reasons  to  believe  that  said  lessee  will  remove  the  furniture 
or  property  on  which  he  has  a  lien  or  privilege  out  of  the  premises, 
and  that  he  may  be  thereby  deprived  of  his  lien,"  etc.    C.  P.  287. 

But  these  provisions  are  restricted  to  the  issuance  of  the  two  con- 
servatory writs  mentioned,  and  do  not  apply  to  the  main  demand  for 
the  debt  of  the  defendant.  Clearly,  it  is  contemplated  by  these 
iirticles  that  the  fact  must  be  set  out  affirmatively  that  the  debt  de> 
<!lared  upon  is  not  due  at  time  of  filing  of  the  suit,  accompanied  by  the 
formal  and  specific  allegation  of  the  other  facts  mentioned  therein 
as  rendering  the  process  necessary  antecedent  to  the  maturity  of 
debt.  These  provisions  are  exceptional,  and  to  be  strictly  construed, 
and  not  to  be  extended  to  any  other  cases  not  covered  by  them. 

There  is  no  corresponding  provision  of  the  code  applicable,  in 
terms,  to  the  issuance  of  a  writ  of  sequestration  prior  to  the  maturity 
of  the  debt  sued  upon ;  though  this  court  has  so  interpreted  paragraph 
6  of  Article  275  of  the  code,  as  to  warrant  its  issuance  prior  to  the 
maturity  of  the  debt,  in  an  exceptional  class  of  cases,  not  including 
the  instant  case. 

The  language  of  this  paragraph  is  as  follows,  viz. : 

**A  creditor  by  special  mortgage  shall  have  the  power  of  sequester- 
ing mortgaged  property  when  he  apprehends  that  it  will  be  re- 
moved out  of  the  State  before  he  can  have  the  benefit  of  his  mort- 
gage, and  will  make  oath  of  the  facts  which  induced  his  apprehension »^^ 
(Our  italics.) 
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In  Neilson  vs.  Pool,  17  La.  209,  this  interpretation  was  placed 
upon  the  provisions  of  that  article.  The  note  sued  on  in  that  case 
became  dne  on  the.  1st  of  December,  1839,  and  suit  was  commenced 
on  the  dd  of  September  preceding — plaintiff  alle^i^ing  that  his  debt 
was  not  then  due,  and  that  same  was  secured  by  a  mortgage  and 
pHvilege  on  the  defendant's  crop,  which  he  verily  feared  and 
believed  it  was  his  inte^ition  to  *'  remove  beyond  the  jurisdiction  of 
the  court,  and  put  of  the  State  before  his  debt  becomes  due,  and  de- 
prive h^m  of  the  only  security  he  has  for  the  payment  of  his  debt." 

And  his  prayer  was  that  the  crop  be  sequestered,  and  that  he  have 
judgment  for  the  apiount  of  his  note  when  same  fell  due,  recogniz- 
ing his  mortgage  and  privilege. 

The  court  states  that  ''  on  1st  of  February,  1840,  a  supplemental 
petition  was  filed  setting  forth  the  same  facts  and  containing  the 
8am^  allegations,  except  as  to  the  sequestration,  which  had  been 
already  obtained,  praying  tor  judgment  on  the  note  with  a  privilege 
or  lien  on  the  crop,''  etc. 

On  these  averments  a  judgment  by  default  was  taken,  upon  the 
original  and  amended  petitions,  and  subsequently  the  defendant  filed 
an  answer,  one  averment  of  which  was  to  the  effect  that  the  suit  was 
premature  and  the  sequestration  without  cause. 

But  these  defences  did  not  prevail,  and  judgment  went  against  the 
defendant  on  his  note  and  mortgage,  recognizing  and  enforcing  the 
plaintiff's  lien  on  the  crops  sequestered. 

In  the  instant  case  no  mortgage  is  alleged,  and  neither  the  plain- 
tiff's petition  nor  affidavit  contains  any  averment  that  the  defend- 
ant's intention  was  to  remove  the  property  on  which  he  claims  a 
privilege  ''  out.  of  the  State  before  his  debt  became  due." 

The  case  of  Qardner  vs.  Shipley,  4  An.  184,  was  predicated  upon 
allegations  quite  similar  to  those  quoted  from  Neilson  vs.  Pool,  and 
thereto  a  similar  exception  of  prematurity  was  urged  and  with  like 
results ;  and  the  court  in  its  opinion  said : 

''The  argument  presented  by  the  opposite  party  is  that  the  debt 
being  unmatured  could  not  be  sued  for^  and  the  right  to  a  seques- 
tration, being  a  mere  accessory  right,  must  follow  the  fate  of  the 
principal  demand.  The  text  of  the  law  does  not  require,  in  terms,  that 
the  debt  secured  by  the  mortgage  or  privilege  should  have  matured; 
(but)  certainly  its  spirit  is  conservative,  and,  in  our  opinion,  embraces 
the  present  case"— citing  with  approval  the  case  of  Neilson  vs.  Pool. 
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But  it  is  necessary  in  order  to  sustain  a  writ  of  sequestration 
under  the  cited  article  of  the  code,  that  its  requirements  be  rigidly 
and  closely  pursued;  for  it  was  held  in  Clark  vs.  Olover,  14  La.  266, 
that  an  affidavit  stating  that  the  plaintifP  ''  fears  (that)  the  defend- 
ant may  remove  the  mortgaged  stock  out  of  the  jurisdiction  of  the 
State"  is  insufficient  to  obtain  an  order  of  sequestration;  that  it 
<(  should  state  the  facts  which  induce  his  apprehension.'^ 

In  that  case  the  property  sequestered  was  a  slave,  and  '*  the 
alleged  ground  for  obtaining  this  order  was  their  apprehension  that 
the  slave  would  be  removed  out  of  the  State,"  and  the  sequestration 
was  dissolved  because  of  the  insufficiency  of  the  affidavit. 

The  court  adhered  to  the  doctrine  of  the  above  cited  cases  and 
quoted  them  approvingly  in  Bres,  Executor,  vs.  Booth,  1  An.  807, 
and  held  that  ''  to  entitle  a  plaintiff  to  sequester  mortgaged  prop- 
erty, on  the  ground  of  his  apprehension  that  it  will  be  removed  out 
of  the  State  before  he  can  have  the  benefit  of  his  mortgage,  he  must 
make  (xUh  to  the  facts  which  induce  his  apprefiension.  It  is  not  suffi- 
cient to  swear  that  he  apprehends  the  removal."  C.  P.  275,  para- 
graph 6. 

It  is  evident,  that  while  maintaining  writs  of  sequestration  issued 
under  the  provisions  of  that  particular  paragraph^  prior  to  the 
maturity  of  the  debt,  for  the  reason  that  such  is  believed  by  the 
court  to  be  the  spirit  of  the  law,  it  intended  to  require  of  litigants 
the  strictest  adherence  to  the  requirements  thereof  in  procuring 
same,  and  not  to  extend  that  relief  to  any  other  class  of  cases  arising 
under  other  provisions  of  that  article.  Because  the  court  was 
evidently  not  unmindful  of  the  safe  and  conservative  rule  that  has 
constantly  been  adhered  to,  that  a  sequestration  can  only  issue  when 
a  party  is  clearly  entitled  to  it,  and  it  is  expressly  allowed.  That  it 
is  a  harsh  remedy  and  not  to  be  extended  by  implication  to  cases  not 
contemplated  by  law.  4  R.  462;  2  An.  961;  6  An.  444;  9  An.  686;  2 
An.  826;  4  An.  452;  37  An.  562,  Pasley  vs.  McConnell. 

The  rule  announced  in  the  foregoing  cases  was  again  recognized 
in  Catlett  vs.  HefPner,  28  An.  678,  in  which  the  court  held  that  a 
sequestration  may  issue  in  accordance  ''with  Article  276,  C.  P.,  but 
the  suit  can  not  be  instituted  before  the  maturity  of  the  obliga- 
tion." 

In  that  case  suit  was  filed  on  the  26th  of  November,  1868,  to  en- 
force the  collection  of  a  note  maturing  on  the  1st  of  January  follow- 
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ing.  The  petition  alleged  the  existence  of  a  mortgage  to  secure  the 
debt,  and  the  prayer  of  the  petition  demanded  the  issuance  of  a 
sequestration  at  date  of  filing  suit^  and  an  absolute  judgment  for 
the  amount  of  the  debt.  To  this  petition  the  defendant  tendered 
the  exception  of  prematurity,  and  moved  to  dissolve  the  writ  of 
sequestration;  but  same  were  overruled. 

This  court  was  of  opinion  that  the  plea  of  prematurity  should  have 
been  sustained,  and  the  court  said : 

^'  Because  the  plaintifP,  under  the  state  of  facte  contemplated  by 
Article  275,  0.  P.,  may  sequester  the  mortgaged  property  to  pre- 
vent its  removal  from  the  State  ^  before  he  can  have  the  benefit  of 
his  mortgage,'  whether  the  same  be  due  or  not  due,  does  not  give 
him  greater  rights  than  the  mortgage  gave,  or  the  debtors  have  con- 
sented he  should  have,  as  to  the  time  at  which  he  may  enforce  pay- 
ment." 

A  like  opinion  was  entertained  in  Duncan  vs.  Wise,  39  An.  74. 

An  attentive  examination  of  adjudicated  cases  has  not  enabled  us 
to  discover  one  in  which  a  writ  of  sequestration  was  permitted  to 
stand,  when  issued  prior  to  the  maturity  of  the  debt^  in  any  other 
class  of  cases  than  the  one  mentioned  in  the  cases  cited,  and  then 
only  on  compliance  with  the  requirements  pointed  out  in  the  statute. 
It  is  evident  that  the  plaintiff  has  not  brought  his  case  within 
those  requirements,  the  averments  of  his  petition  not  definitely  fix- 
ing the  date  his  debt  went  to  maturity,  though  his  prayer  is  for  an 
absolute,  unconditional  judgment;  there  is  no  allegation  that  his 
debt  was  secured  by  mortgage,  or  that  he  apprehended  that  the 
property  on  which  he  has  a  privilege  was  about  to  be  removed  out 
of  the  State  during  the  pendency  of  the  suit. 

The  case  of  Warfield  vs.  Oliver,  23  An.  612,  is  relied  upon  as  sus- 
taining the  proposition  that  the  filing  of  a  supplemental  petition  is 
the  real  commencement  of  the  suit,  and  relates  back  to  date  of  filing 
the  original  suit,  aud  will  maintain  a  writ  of  sequestration  in  statu 
quo,  notwithstanding  the  original  petition  be  dismissed  on  an  ex- 
ception to  it  as  premature. 

That  case  is  not,  however,  in  point,  because  the  suit  was  brought 
upon  a  series  of  notes  for  rent,  a  part  of  which  were  due  and  a  part 
not  due;  and  defendant's  exception  was  directed  at  those  not  due, 
and  same  was  only  to  that  extent  sustained.  Consequently,  the  writ 
was  not  dissolved  as  to  the  notes  that  were  already  due  at  time  suit 
31* 
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was  filed.  Bat  in  the  instant  case  suit  was  brought  on  a  single 
note,  which  was  not  due,  although  absolute  judgment  is  demanded 
on  it.  This  allegation  anl  accompanying  prayer  rendered  defend- 
ant's exception  necessary,  aad  caused  the  dismissal  of  the  suit 
in  its  entirety. 

That  such  is  the  fate  of  a  suit  prematurely  filed  is  attested  by  the 
opinion  of  our  predecessors  in  Merz  vs.  Judge,  31  An.  120. 

The  case  of  Catlett  vs.  Heffner,  23  An.  577,  is  somewhat  similar  to- 
the  Warfield  case,  though  instituted  upon  a  single  note  not  due,  and 
secured  by  a  special  mortgage — thus  relegating  it  to  che  exceptional 
class  above  mentioned.  In  that  case  the  exception  of  prematurity 
was  sustained,  the  suit  dismissed  and  the  sequestration  dissolved. 

In  the  case  of  Barrier  &  Bro.  vs.  Fiste,  9  An.  535,  a  sequestration 
was  obtained  of  goods  on  which  the  plaintiffs  claimed  a  vendor'^ 
lien — ^but  no  mortgage — the  suit  being  founded  on  two  notes  there- 
after to  become  due.  To  this  suit  !and  sequestration  the  defendant 
excepted,  '^  on  the  ground  that  no  case  had  been  made  by  the  plead- 
ings and  affidavits  to  authorize  such  remedy,  and  they  also  excepted 
on  the  ground  of  its  prematurity." 

The  exceptions  were  sustained,  the  suit  dismissed  and  the  seques- 
tration dissolved.  On  appeal  to  this  court  the  judgment  of  the  Dis- 
trict Court  was  affirmed — the  court  simply  stating  that  '^  the  District 
Court  took  a  correct  view  of  all  the  questions  raised  by  the  appel- 
lants." 

That  case  is  exactly  in  point.  Like  the  instant  one  it  was  brought 
on  notes  not  due  and  secured  by  a  vendor's  lien.  Upon  the  defend- 
ant's exception  of  prematurity  the  suit  was  dismissed  and  the  seques- 
tration dissolved. 

This  is  the  same  exception  and  relief  that  is  demanded  on  the  part 
of  the  defendant.  The  two  cases — that  of  Barrier  and  the  instant 
one — are  exactly  parallel. 

After  diligent  search  we  have  been  unable  to  find  any  decision  of 
this  court  wherein  that  case  has  been  overruled  or  a  contrary  doc- 
trine maintained. 

But  while  there  seems  to  be  no  escape  from  the  conclusion  that 
the  defendant's  exception  was  well  taken  and  should,  in  keeping 
with  our  jurisprudence,  have  been  maintained  in  toto,  yet,  without 
pledging  this  court  unalterably  to  this  view,  we  are  of  opinion  that 
we  may  safely  place  our  decision  upon  a  different  footing,  equally 
as  fatal  to  the  plaintiff's  sequestration. 
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It  is  that  the  plaintiff  made  no  oath  to  his  supplemental  petition, 
procured  no  additional  order  and  obtained  no  new  writ  of  seques- 
tration.   , 

On  the  authority  of  'Lehman  vs.  Truxillo,  32  An.  65,  an  affidavit 
accompanying  a  supplemental  petition  is  a  Hne  qua  non  to  the  main- 
tenance of  a  writ  of  sequestration  issued  under  the  original  petition, 
and  for  the  preservation  of  the  status  quo  after  the  dismissal  of  the 
original  petition.  For  'Hhe  supplemental  petition,"  say  the  courts 
''set  up  the  new  and  important  fact  that  some  four  hundred  dollars- 
more  were  due  plaintiff  than  the  amount  claimed  in  the  original 
petition.  These  petitions  should,  therefore,  have  been  sworn  to^ 
and  new  orders  and  new  writs  granted  under  them." 

Inasmuch  as  no  affidavit  was  made  to  the  supplemental  petition 
the  sequestration  was  dissolved. 

The  same  view  was  entertained  and  enforced  in  Gumble  vs.  Beer^ 
36  An.  487 — a  case  of  sequestration  in  the  enforcement  of  a  vendor's 
lien  securing  a  debt  past  due.  In  the  last  case  there  was  an  affidavit 
accompanying  the  supplemental  petition,  but  no  new  order  was  ob- 
tained, and  the  court  held  that  it  was  unavailing  and  superfluous. 

In  the  instant  case  the  supplemental  petition  simply  alleges  the- 
fact  of  the  debt  sued  upon  having  reached  maturity  since  the  suit 
was  filed,  entitling  plaintiff  to  judgment.  This  averment  was  of  far 
greater  importance  to  the  plaintiff  than  that  of  the  supplemental 
petition  in  the  Lehman  case,  claiming  only  an  additional  sum  of 
four  hundred  dollars.  But  it  was  not  accompanied  by  any  new  or 
additional  affidavit,  order  or  writ,  and  no  averment  is  made  of  the 
continued  existence  of  the  causes  for  which  the  original  writ  was 
issued. 

Considering  the  well-grounded  and  ancient  rule  of  our  jurispru- 
dence, that  sequestration  is  a  harsh  remedy  and  must  be  construed 
and  determined  by  the  condition  of  things  existing  at  date  of  issu- 
ance, the  conviction  is  clear  that  the  writ  issued  in  the  instant  case 
must  be  dissolved  at  plaintiff's  cost,  for  the  reason  that  the  plaintiff 
has  failed  to  observe  some  of  the  essential  requisites  for  its  main- 
tenance. 

II. 

But,  in  any  event,  we  regard  the  defendant's  exception  to  the 
supplemental  petition  good,  same  being  that  it  changed  the  substance 
of  his  original  demand  by  alleging  that  the  note  sued  on  had  become 


484  SUPREME  COURT  OF  LOUISIANA. 

Egan  vs.  Fusb, 

due  since  the  institution  of  the  suit,  whereas  the  demand  of  his  orig- 
inal suit  was  predicated  upon  an  obligation  as  already  due,  and  upon 
which  demand  prayer  was  made  for  an  unconditional  judgment. 

In  Bank  va^'Moss,  41  An.  282,  a  case  of  attachment  on  a  debt  not 
due  is  presented,  and  to  which  the  defendant  tendered  an  exception 
of  prematurity. 

Pending  the  trial  of  the  exception,  the  plaintiff  tendered  and 
caused  to  be  filed  a  supplemental  petition  setting  out  the  fact,  as 
alleged  in  the  supplemental  petition  in  the  instant  case,  of  the  debt 
having  become  due  since  the  suit  was  filed. 

Of  this  suit  and  exception  the  court  say : 

'<  The  motion  to  dissolve  was  filed  on  the  8th  of  November,  1887, 
and  plaintiff's  right  to  its  attachment  was  therefore  at  issue  when 
the  amended  petition  was  filed.  It  thence  follows  that  it  can  not  be 
considered  if  it  contains  any  substantial  averment  on  the  issue  of  the 
attachment  which  was  not  to  be  found  in  the  original  petition. 

<<  By  reference  to  the  latter  it  will  appear  that  neither  of  the  drafts 
had  matured  at  the  date  of  attachment,  or  of  the  filing  of  the  peti- 
tion, while  in  the  amended  petition  it  is  distinctly  alleged  that  all 
four  of  the  drafts  had  matured.     ♦     ♦     * 

<'  The  state  of  things  thus  disclosed  is  as  widely  different  from  the 
position  contained  in  the  original  pleadings  as  light  differs  from 
darkness. 

**  In  other  words,  everything  which,  under  law  and  jurisprudence, 
was  lacking  to  justify  the  proceedings  by  attachment  in  the  origincU 
pleadings  is  supplied  by  the  lapse  of  time  and  by  the  happening  of 
subsequent  events,  through  the  proposed  amended  petition.     *    *    * 

^'  From  the  very  nature  of  things  the  events  and  proceedings 
therein  described  would  not  have  a  retroactive  effect,  so  as  to  make 
it  appear,  on  the  23d  of  September,  that  maturities  to  occur  in 
October  and  November  and  December  following  had  already  taken 
place. 

'<  To  argue  against  the  allowance  of  such  amended  pleadings, 
under  the  restricted  issue  to  be  herein  discussed,  is,  after  all,  labor 
to  prove  a  self-evident  proposition.     Hart  vs.  Bowie,  34  An.  326." 

On  the  theory  of  that  opinion,  there  can  be  no  doubt  of  the  sup- 
plemental petition  in  the  instant  case  changing  the  substance  of  the 
demand  in  the  original  petition,  for  the  stronger  reason  that  the 
debt  is  alleged  to  be  due  in  the  original  petition  and  absolute  judg- 
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ment  is  prayed  for,  while  in  the  supplemental  petition  the  allegation 
is  made  that  the  debt  became  due  since  the  filing  of  the  suit — the  two 
substantial  and  necessary  allegations  being  in  conflict. 

Hence  the  defendant's  exception  to  the  supplemental  petition  was 
well  grounded,  and  should  have  been  sustained. 

A  very  careful  consideration  of  this  case  in  all  of  its  bearings  has 
led  us  to  the  following  conclusions,  viz. : 

first,  that  it  is  more  than  doubtful  whether,  in  this  class  of 
cases,  a  sequestration  is  at  all  permissible  antecedent  to  the  ma- 
turity  of  the  debt. 

Second,  that,  conceding  arguendo  that  the  dismissal  of  an  origi- 
nal petition  does  not  necessarily  dissolve  the  sequestration,  and  that 
the  status  quo  of  a  seizure  under  it  may  be  saved  by  a  supplemental 
petition  subsequently  filed,  yet,  in  order  that  same  may  be  rendered 
efficacious,  it  must  be  sworn  to. 

Third,  that  in  case  the  original  suit  and  sequestration  have  pro- 
ceeded on  the  theory  that  the  debt  is  due  at  time  of  filing,  a  supple- 
mental petition  alleging  the  new  and  substantial  fact  that  the  debt 
has  become  due  since  the  suit  was  filed  changes  the  substance  of  the 
original  demand  in  an  important  particular. 

Being  satisfied  of  these  propositions,  the  plaintiff 's  sequestration 
can  not  stand ;  the  supplemental  petition  must  be  dismissed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  it  is  further  ordered  that  the  plaintiff's  suit 
and  sequestration  be  dismissed  at  his  costs  in  both  courts. 

Rehearing  refused. 
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plalntltf  in  the  suit  represents  only  part  of  the  price  remaining  due.    OIyII ' 

Code,  Arts.  2046, 2046;  Leflore  vs.  Camors,  7  An.  67;  Castle  vs.  Floyd,  38  An.  689.  ||^  |^' 

In  the  action  to  dissolve  the  sale  for  non-payment  of  the  price,  tender  to  the  pur* 

chaser  of  the  price  he  has  paid  is  a  prerequisite  for  maintaining  the  action  iJ5 

and  hence  can  not  be  dispensed  with,  on  the  ground  that  the  purchaser's  lia- 
bility for  the  reyennes  compensates  the  price  to  be  returned  by  the  vendor. 
George  vs.  Knox,  23  An.  864;  McDowell  vs.  Taylor,  14  An.  729;  McEenzie  vs. 
Baoon»  43  An.  534 ;  21  An.  426. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Red  River. 
HaU,  J. 
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J.  O.  Egan  for  Plaintiff  aod  Appellant: 
This  is  a  suit  under  Art.  2561  of  the  0.  0.  to  enforce  there  solntory 
condition  in  a  contract  of  sale  and  have  its  dissolation  decreed 
for  the  non-payment  of  the  purchase  price.  To  have  the  sale 
dissolved  for  the  failure  on  the  part  of  the  vendee  to  comply 
with  her  obligation  to  pay  the  purchase  price,  and  to  have  the 
vendor  restored  to  the  title  and  possession  of  the  property. 
The  vendor  claims  the  fruits  or  revenues,  at  eight  hundred  dollars 
per  annum,  its  rental  value  for  three  years,  the  time  he  will 
necessarily  be  out  of  the  use  of  his  property,  before  he  can 
obtain  a  judgment  of  this  court  restoring  him  to  the  ownership 
and  possession.  He  claims  one  thousand  dollars  for  loss,  con- 
sumption and  deterioration  of  personal  property,  and  asks  that 
these  amounts  be  allowed  as  a  credit  upon  a  liquidation  and 
settlement  between  himself  find  his  vendee.  To  compensate 
and  offset  the  amount  paid  by  Mrs.  E.  R.  Stothart  (one  thou- 
sand seven  hundred  and  eighty  dollars)  and  that  he  have  judg- 
ment against  her  for  such  amount,  if  any,  as  may  be  found  due, 
after  allowing  her  this  credit  of  whatever  may  be  shown  due  her 
for  improvements. 

A  clear  and  concise  statement  of  the  object  of  the  demand  and 
nature  of  the  title  or  cause  of  action  on  which  it  is  founded  is  all 
that  the  law  requires.  C.  P.,  Art.  172.  Where  facts  are  wholly 
within  the  knowledge  of  the  defendant,  she  can  not  require 
them  to  be  set  forth  in  plaintiff's  petition.  The  law  requires 
impossibilities  of  no  one.  Gross  on  Pleading,  Sec.  17,  p.  96, 
and  authorities  there  cited. 

The  action  for  a  dissolution  where  a  suit  is  necessary  to  enforce  the 
resolutory  condition  is  a  putting  in  mora,  as  it  may  be  met  by 
paying  the  price,  and  the  judge  may  even  grant  time  for  that 
purpose.  This  is  not  an  action  of  rescission  and  is  not  in  the 
cases  provided  for  as  contemplated  by  Art.  1912  of  R.  C.  O. 
28  An.  740;  16  An.  618;  40  An.  157:  28  An.  836. 

Plaintiff  is  entitled  to  fruits  from  day  of  sale.  0.  G.  2046,  2041;  81 
An.  636;  38  An.  766;  31  An.  67;  36  An.  112. 

The  stipulation  pour  autre  in  order  to  have  any  binding  effect,  must 
be  accepted  by  the  party  in  whose  favor  it  is  made.  6  R.  614; 
3JSr.S.  211;  22  An.  362. 

No  tender  is  necessary  where  plaintiff  does  not  owe  defendant.  The 
payments  can  be  offset  against  the  rents.     41  An.  6;  43  An.  634. 
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J.  F,  Pieraon  Attorney  for  Defendant  also  appealing. 

O*  O.  2565  (2548)  contemplates  a  real  diminution  of  value  in  the 
thing  Bold  in  consequence  of  waste  or  deterioration  caused  by 
the  acts  or  neglect  of  the  buyer  during  the  time  of  his  posses* 
sion.  It  is  inapplicable  to  a  general  fall  or  depreciation  of  prop- 
erty.    Bourgeat  vs.  Smith,  Syndic,  16  La.  470. 

The  resolutory  condition  can  be  enforced  only  by  the  person  or  per- 
sons representing  the  whole  price.  One  representing  only  a 
portion  of  the  purchase  price  due  can  not  restore  the  status  quoj 
or  resolve  the  sale.  Swan  vs.  Qayle,  24  An.  601;  Castle  vs. 
Floyd,  38  An.  689,  593;  Leflore  vs.  Carmors,  7  An.  67. 

The  resolutory  condition  implied  in  the  contract  of  sale  can  not  be 
enforced  without  restoring  to  the  buyer  the  purchase  notes  out- 
standing and  such  portions  of  the  purchase  price  as  the  buyer 
has  paid  on  the  property.  This  is  a  condition  precedent.  Wal- 
den  vs.  Bank,  2  Rob.  179;  Lee  vs.  Taylor,  21  An.  514;  George 
vs.  Knox,  28  An.  355;  Heirs  of  Castle  vs.  Floyd,  38  An.  587; 
Wilmot  &  Co.  vs.  Steamer  Ouachita  Belle,  32  An.  610;  Heirs  of 
Bumey  vs.  Ludeiing,  41  An.  632. 

Where  this  exception  is  not  specially  pleaded  in  the  lower  court,  or 
where  it  is  so  pleaded  in  the  lower  court  but  waived  on  appeal 
in  the  Supreme  Court,  the  exception  will  not  be  made  or  sus- 
tained by  the  Supreme  Court  on  the  appeal.  McKenzie  vs. 
Bacon,  40  An.  167;  Ware  vs.  Berlin,  43  An.  534. 

The  law  is  well  settled,  not  ^only  by  the  textual  provisions  of  the 
code,  but  by  repeated  decisions  of  the  Supreme  Court,  that  in 
all  cases  of  rescission,  the  party  seeking  relief  must  first  offer  to 
restore  his  adversary  to  the  situation  he  was  in  before  the  con- 
tract.    McDonald  vs.  Vaughan,  14  An.  728. 

It  is  necessary  to  put  defendant  in  default  in  order  to  render  the 
resolutory  condition  available.     Poydras  vs.  Turgeau,  14  La.  37. 

'The  restoration  or  offer  by  the  seller  to  restore  the  portion  of  the 
price  paid  by  the  buyer  is  a  condition  precedent  to  the  seller's 
rights  to  claim  damages,  fruits  or  revenues  from  the  buyer  on 
account  of  the  property,  and  this  obligation  by  the  sellw  can 
not  be  offset  by  claims  for  damages,  fruits  or  revenues  from  the 
buyer.  Until  the  sidller  returns  the  price  paid  he  can  not  claim 
the  property  back  nor  any  damages,  fruits  or  revenues  from  the 
buyer  on  account  of  the  property. 
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The  opinion  of  the  coarb  was  delivered  by 

Miller,  J.   The  plaintiff  seeks  to  dissolve  for  non-payment  of  the 
price  the  sale  of  a  plantation  sold  by  him  to  the  defendant.    The 
terms  on  which  the  property  was  sold  were :     A  cash  payment,  two 
notes  of  defendant  for  the   credit  portions  of  the   sale,  and  the 
assumption  by  defendant  of  certain  notes  of  plaintiff.    At  the  date 
of  the  institution  of  this  salt  the  plaintiff  had  received  the  cash  pay- 
ment ;  the  defendant  had  also  paid  one  of  the  notes  and  made  pay- 
ments on  account  of  the  others  assumed  by  her.     The  price  was  eight 
thousand  one  hundred  and  twenty-one  dollars.     Defendant's  pay- 
ments are  stated  in  the  brief  filed  in  her  behalf  at  two  thou- 
sand one  hundred  and  one  dollars;   the   plaintiff's  brief    makes 
the  amount  less,  but  the  difference  is  unimportant.    There  were 
outstanding  and  unpaid,  when  the  suit  was  brought,  two  notes  held 
by  plaintiff,  amounting  to  two  thousand  four  hundred  and  eighty 
dollars,  excluding  interest,  and  three  thousand  five  hundred  and 
forty  dollars  of  notes  assumed — all  held  by  the  American  Freehold 
Mortgage  Company  of  London,  named  in  the  act  of  sale  in  which 
defendant  assumed  payment  of  the  notes.     One  of  the  outstanding 
notes  held   by  plaintiff,  and   some  of  the  outstanding  notes  held 
by  the  Loan  Company,  had  matured  when  the  suit  was  brought.   The 
default  on  these  matured  notes  was  the  basis  of  the  suit.     The 
petitioners  claimed  the  dissolution  of  the  sale ;  that  defendant  be 
condemned  to  pay  for  alleged  depreciation  and  consumption  of  the 
personal  property  attached  to  the  plantation  at  the  time  of  the  sale 
and  for  diminished  value  of  the  plantation,  and  besides  judgment  is 
asked  against  defendant  for  the  fruits  of  the  property  since  the  sale. 
The  defendant  filed  various  exceptions — ^among  others,  that  there 
had  been  no  tender  by  plaintiff  of  the  part  of  the  price  paid  by  her, 
and  that  plaintiff,  entitled  to  demand  only  part  of  the  price  still  due, 
could  not  enforce  the  dissolving  conditions.    The  exceptions  over- 
ruled, the  defendant,  answering,  combated  plaintiff's  denumd  for 
the  dissolution  of  the  sale,  or  the  liability  of  defendant,  in  case  the 
sale  was  dissolved,  for  the  amount  claimed  in  the  petition.    The 
case  was  tried  by  a  jury,  and  there  was  verdict  and  judgment  dis- 
solving the  sale,  condemning  the  plaintiff  to  pay  rent,   and  that 
plaintiff  restore  the  price  paid  out  for  the  improvements.    Both 
plaintiff  and  defendant  appeal. 
The    exception    that    plaintiff     represents    only    part    of     the 
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price  8 till  due  first  engages  attention.  The  dissolving  condition 
accomplished  in  the  contract  of  sale  places  the  parties  as  they  stood 
before  the  sale.  The  vendor  takes  back  the  property.  The  par- 
chaser  is  restored  the  price  he  has  paid,  and  is  entitled  to  a  complete 
discharge  for  any  part  of  the  price  he  has  not  paid.  Can  this  last 
result  i.  e.,  the  discharge  of  the  purchaser — ^be  attained  in  this  suit? 
If  not,  the  action  fails.  Under  the  contract,  the  notes  of  the 
plaintifP  given  to  the  loan  company  were  to  be  paid  as  part  of  the 
price,  and  for  this  payment  the  defendant  became  boand.  Part  of 
these  notes  are  unpaid,  and  held  by  the  company.  The  company 
does  not  join  in  this  suit.  It  is  made  a  defendant.  Answering,  the 
company  disclaims  interest  in  the  controversy ;  avers  the  mortgage 
granted  by  plaintifP  to  secure  its  notes ;  recites  the  subsequent  sale 
of  the  mortgaged  property  to  defendant;  alleges  that,  advised  the 
defendant  was  to  make  the  remaining  payments  on  the  notes,  it 
notified  both  plaintiff  and  defendant  of  these  payments  as  they 
matured ;  avers  the  company  never  formally  accepted  defendant  as 
the  debtor,  and  the  answer  closes  with  reserving  all  rights  under  the 
mortgage. 

We  notice  the  plaintiff's  argument  that  the  company  never 
accepted  the  assumption  by  which  defendant  bound  herself  for  the 
notes  held  by  the  company.  But,  as  stated,  the  company  gave  de- 
fendant notice  of  the  payments  as  they  matured.  That  would  avail 
as  an  acceptance.  Besides  such  a  stipulation  may  be  accepted  at  any 
time,  unless  by  some  act  of  the  creditor  it  is  barred.  If  it  had  been  in- 
tended by  the  company,  by  its  answer  in  this  suit,  to  discharge  the  de- 
fendant, it  is  to  be  presumed  that  purpose  would  have  been  expressed. 
Bat  the  answer,  guarded  in  its  terms,  stops  short  of  a  discharge. 
It  is  therefore  our  conclusion  that  the  defendant  may  be  still  held 
to  the  company  on  the  assumption.  The  plaintiff,  however,  tenders 
a  bond  to  secure  the  defendant  against  any  demand  of  the  company. 
If  defendant  is  entitled  to  a  discharge  as  an  incident  of  the  dissolu- 
tion of  the  sale,  she  can  not  be  required  to  accept  in  lieu  of  the 
discharge  a  bond  of  indemnity.  The  plaintiff  representing  only  a 
part  of  the  price  remaining  due,  it  follows  in  our  opinion  he  can  not 
enforce  the  dissolving  condition  which  exact  the  release  of  defend- 
ant's liability  for  the  whole  price.  See  Civil  Code,  2045,  2046.; 
7  An.  67;  88  An.  689. 

We  think  the  exception  on  the  ground  already  discussed  should 
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have  been  sustained.  We  have,  however,  read  with  interest  the 
argument  of  defendant  on  another  exception — i.  e.,  that  to  maintain 
this  action  the  plaintiff  was  bound  to  tender  to  defendant  the  amount 
she  had  paid  on  account  of  the  price.  The  plaintiff's  answer  is, 
that  the  liability  of  defendants  for  rents  and  revenues  of  the  prop- 
erty since  the  sale  compensates  the  debt  of  plaintiff  for  the  price, 
and  hence  plaintiff  is  under  no  obligation  to  tender  the  price.  But 
we  think  it  fixed  in  our  jurisprudence  that  altogether  irrespective  of 
defendant's  liability  in  cases  of  this  character  for  the  revenues  of 
the  property,  it  is  a  prerequisite  for  maintaining  the  action  that 
plaintiff  shall  tender  the  price  paid  by  the  purchaser.  Until  that 
tender  plaintiff  in  buch  an  action  can  invoke  no  relief.  The  precise 
contention  of  plaintiff  that  tender  is  not  requisite  because  of  de- 
fendant's liability  for  rents  was  held  unavailing  in  one  of  the  cases 
we  cite  in  this  connection.  We  think  the  exception  on  this  ground 
was  weU  taken.    23  An.  354;  14  An.  729;  43  An.  534;  21  An.  425. 

The  views  expressed  in  the  exceptions  determine  the  controversy 
and  render  unnecessary  any  examination  of  the  plaintiff's  argu- 
ment on  other  points 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  plaintiff's  suit 
be  dismissed  with  costs. 


No.  11,503. 

4*  490,         State  ex  rel.  Algiers  Brewing  Company  vs.  Fred.  D.  King, 
t— — -J.  Judge  op  Division  "B,"  Civil  District  Court,  Parish  op 

Orleans. 

An  order  directing  sale  of  the  property  of  a  corporation  wblch  is  in  the  hands  of  a 
'    receiver  may  be  suspensiTely  appealed  from  by  the  corporation,  on  a  bond 

saftlcient  to  cover  costs  of  appeal— the  property  being  in  custodia  legUajkd  ander 

the  control  of  an  officer  of  court. 
Any  additional  bond  which  the  presiding  judge  may  jreqnire  as  security  for  such 

damages  as  may  accrue  during  the  pendency  of  the  appeal  is  not  authorized 

by  law,  and  can  not  be  imposed  as  a  condition  precedent  to  the  appellant's 

right  to  exercise  his  appeal. 

/I  PPLICATION  for  Writs  of  Mandamus,  Prohibition  and  Certiorari, 
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Frank  JE.  Rainold  Attorney  for  Relator : 
Two  bonds  can  not  be  exacted  of  an  applicant  for  an  appeal. 
The  conditions  of  an  appeal  bond  being  fixed  by  law  the  court  has 

no  power  or  authority  to  add  other  and  more  oneroas  conditions. 

A  /(yrtiori  it  can  not  require  a  speci&l  bond  to  cover  damages  not 

covered  by  the  appeal  bond. 
Where  the  judgment  is  not  for  a  sum  of  money,  nor  for  the  delivery 

of  property,  movable  or  immovable,  and  the  effect  of  appeal  is 

merely  to  extend  the  administration  of  an  officer  of  the  court,  a 

bond  for  costs  is  all  that  is  required. 


H,  E.  Upton  and  Lazarus,  Moore  &  Luce  Attorneys  for  Respondent : 

On  February  19,  1894,  while  the  Algiers  Brewing  Company  was  in 
the  hands  of  the  receiver,  the  stockholders  of  the  company  held 
an  alleged  election  and  elected  a  new  board  of  directors  with 
new  officers.  This  directory  authorized  and  had  taken  a  rule  to 
rescind  the  appointment  of  the  reciver,  but  that  rule  has  never 
been  tried  or  determined. 

On  March  1,  1894,  the  president  of  the  said  company,  elected  on 
February  1)^,  1894,  applied,  through  counsel,  for  a  suspensive 
appeal  from  the  judgment  ordering  the  sale  of  the  property, 
alleging  that  the  order  worked  the  corporation  irreparable  in- 
jury, and  that  the  defendant  has  moved  to  set  aside  the  order 
of  court  appointing  a  receiver.  In  order  to  enable  the  respond- 
ent judge  to  wisely  and  prudently  exercise  the  discretion  vested 
in  him,  in  fixing  the  amount  necessary  for  the  8uspen6ive  appeal 
bond,  it  was  ordered  that  evidence  be  taken  on  a  day  fixed,  all 
parties  having  notice  thereof  and  all  parties  appearing  at  the 
time.  After  hearing  the  evidence  then  adduced  and  consider- 
ing the  matter  the  respondent  judge  granted  the  Algiers  Brew- 
ing Company  a  suspensive  appeal  on  their  giving  bond  in  the 
sum  of  one  thousand  dollars  to  cover  costs,  and  a  separate  bond 
of  thirty  thousand  dollars  to  cover  the  damages  and  injury  which 
might  be  caused  the  various  creditors  or  the  company  by  a  sus- 
pensive appeal.  The  appeal  is  then  a  suspensive  appeal  from 
the  order  of  court  decreeing  that  the  property  in  the  hands  of 
the  receiver  appointed  l?y  the  court  be  sold. 
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In  this  case  the  suspensive  appeal  soaght  will  have  the  effect  of  re- 
straining the  sale  which  has  (been  ordered  by  the  court.  The 
relator  has  not  enjoined  nor  given  any  injunction  bond.  Surely 
he  does  not  have  the  right  to  arrest  a  sale  ordered  by  the  court, 
especially  as  the  sale  was  ordered  after  hearing  the  parties  and 
considering  the  evidence  adduced  contradictorily,  without  giv- 
ing a  bond  to  cover  the  damages  which  may  be  occasioned  by 
the  arrest  of  the  sale.  A  bond  merely  for  costs  would  not  cover 
such  damage  or  injury. 

There  are  authorities  which  sustain  the  position  of  the  respondent 
judge  that  the  bond  which  specially  secures  such  damage  is 
necessary  and  proper,  and  that,  in  his  discretion,  he  has  the 
right  to  require  such  a  bond  and  fix  its  amount.  The  leading 
authority  on  the  question  is  S.  J.  Hart  vs.  Judge,  34  An.  1210. 
In  that  case  the  court,  after  commenting  upon  the  authorities  in 
injunction  cases  and  upon  the  general  rule  that  a  bond  which 
would  cover  costs  and  damages  would  be  sufficient,  held  that  in 
exceptional  and  special  cases  an  additional  and  larger  bond 
could  be  legally  required  by  the  court.  This  case  has  been  af- 
firmed in  40  An.  848. 

This  same  doctrine  has  been  held  by  the  court  in  injunction  cases. 

In  State  ex  rel.  Vial  vs.  Judge,  36  An.  910,  the  Supreme  Court  held 
that:  '<In  computing  the  amount  of  the  bond  to  be  furnished 
for  a  suspensive  appeal  from  a  judgment  dissolving  an  injunction 
with  costs,  the  proper  expenses  incurred  by  the  sheriff,  as  con- 
sequence of  the  injunction,  for  the  preservation  and  cultivation 
of  a  sugar  p}antation  under  seizure,  may  be  taxed  as  costs  occa- 
sioned by  the  injunction,  and  must  be  included  in  the  amount  of 
the  bond  furnished  to  be  required  for  such  appeal." 

The  following  are  the  salient  and  prominent  facts  and  issues : 

1.  That  considering  the  value  of  the  property  and  the  amount  of 
the  debts,  the  corporation  is  hopelessly  insolvent. 

2.  That  the  testimony  of  the  receiver  and  of  all  the  witnesses  dis- 
closes that  it  is  impossible  to  secure  any  money  with  which  to 
continue  the  operations  of  the  brewery. 

3.  That  unless  such  money  is  secured,  the  brewery  will  have  to  be 
closed  in  less  than  ninety  days. 

4.  That  if  the  brewery  is  closed  and  is  no  longer  a  going  concern,  a 
depreciation  in  its  value  of  not  less  than  thirty  per  cent,  will  be 
the  result. 
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5.  That  the  secnred  aod  mortgSLge  bondholders  are  demanding  the 
sale,  and  not  a  single  creditor  is  objecting. 

6.  That  the  receivership  indebtedness,  by  reason  of  the  expenses 
exceeding  the  receipts,  will  increase. 

7.  That  no  one  is  opposing  the  sale  except  the  insolvent,  a  nominal 
corporation,  under  a  directory  elected  since  the  property  was 
placed  in  the  hands  of  a  receiver. 


E.  Howard  McCaleb,  B.  McCloskey  and  H,  P.  Dart  for  Interveners 
on  same  side. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  proceeding  arises  in  the  case  entitled  Lafay 
ette  Bank  vs.  Algiers  Brewing  Company,  No.  39,952,  in  the  Civil 
District  Court,  Division  B,  which  court  is  presided  over  by  the  re- 
spondent judge,  wherein  several  persons  claiming  to  be  bondholders 
of  the  defendant  company  intervened  and  procured  rules  on  all  par- 
ties to  the  suit,  to  show  cause  why  the  plant  and  all  of  the  parapher- 
nalia and  property  of  said  corporation  should  not  be  sold. 

On  the  trial  of  said  rules  an  order  was  made  by  the  respondent  to 
the  effect  that  John  H.  O'Connor,  receiver  of  the  Algiers  Brewing 
Company,  should,  after  due  advertisement,  make  sale  at  public 
auction  of  the  entire  property  and  effects  of  said  corporation,  for 
cash,  for  not  less  than  two-thirds  of  its  appraisement. 

From  this  order  of  sale,  the  relator,  acting  through  its  president, 
moved  the  aforesaid  court  for  a  suspensive  appeal,  upon  furnishing 
bond  in  the  amount  required  by  law,  and  the  respondent  fixed  the 
amount  of  such  bond  at  one  thousand  dollars,  but  at  the  same  time 
requiring  of  the  Brewing  Company,  as  appellant,  that  it  should 
furnish  ^' &nd  file ,  before  his  appeal  bond  for  costs,  *  *  *  jjjg 
bond,  with  a  good  and  solvent  surety*tor  thirty  thousand  dollars, 
conditioned  for  the  payment  of  all  such  damages  as  shall  be  sus- 
tained by  the  receiver  and  creditors  by  the  appeal  from  the  order  of 
sale  in  this  case,  if  it  should  be  decided  that  such  appeal  was  wrong- 
fully obtained  and  illegally  kept  in  force  by  the  appellant." 

In  relator's  petition  are  stated  the  grounds  of  complaint  against 
the  sale- order  thus,  viz. : 
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''Now  yonr  relator  says  that  the  judgment  from  which  an  appeal  is 
sought  is  not  a  moneyed  judgment,  nor  a  judgment  for  the  delivery 
of  movables  or  immovables,  and  (the  respondent)  had  no  authority 
or  right  to  demand,  besides  the  appeal  bond,  the  special  bond  herein- 
before spoken  of." 

He  further  shows  that  all  the  property  and  assets  of  the  corpora- 
tion are  in  the  possession  and  under  the  control  of  the  said  receiver, 
an  officer  of  the  court,  and  if  same  suffer  damage  or  deterioration,  it 
will  in  nowise  be  his  (relator's)  fault;  and  he  represents  that  when 
property  is  in  the  hands  of  an  officer  of  the  court,  and  there  remains 
pending  the  appeal,  a  bond  for  costs,  is  all  that  can  be  legally  de- 
manded of  an  appellant. 

In  the  alternative,  he  denies  that  the  proof  discloses  the  likelihood 
of  any  loss  being  sustained  daring  the  pendency  of  an  appeal. 
And  finally  the  relator  avers  that  the  action  and  order  of  the  judge 
in  requiring  a  special  bond  of  thirty  thousand  dollars,  if  maintained, 
will  practically  operate  a  denial  of  its  constitutional  right  of  appeal, 
they  superadding  to  an  appeal  bond  a  requirement  that  is  illegal  and 
contrary  to  law. 

Hence  his  prayer  is  for  certiorari  to  issue  requiring  the  respondent 
to  transmit  to  this  court  a  certified  copy  of  the  record  in  said  suit; 
for  prohibition  to  restrain  further  proceedings  in  the  matter  of  said 
sale;  and  mandamus  to  coerce  a  suspensive  appeal  on  relator's  one 
thousand  dollar  bond,  which  has  been  already  tendered. 

The  respondent  has  sent  up  the  original  records  of  his  court,  in 
lieu  of  certified  copies  thereof,  because  of  the  delay  which  the  mak- 
ing of  certified  copies  would  engender. 

He  returns,  substantially,  that,  in  view  of  the  fact  that  he  was  un- 
able, at  the  moment,  to  fully  and  definitely  determine  what  the 
amount  of  the  suspensive  appeal  bond  should  be — taking  into  con- 
sideration the  injury  which  might  possibly  be  wrought  to  all  parties 
in  interest  by  a  suspension,  for  any  length  of  time,  of  the  order  of 
sale,  and,  at  the  same  time,  be  preservative  of  the  relator's  right  of 
appeal — he  made  an  order  for  the  taking  of  testimony  on  that  ques- 
tion, regarding  such  to  be  a  conservative  and  proper  coarse  to  be 
pursued,  under  the  circumstances. 

He  farther  returns  that,  in  his  opinion,  the  testimony  taken  in 
pursuance  of  said  order  established  the  fact  that  great  loss  and 
injury  would  be  entailed  upon  the  corporation  and  its  property  by 
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the  proposed  appeal  of  the  relator — a  carefal  summary  of  the  evi- 
dence adduced,  and  the  reasons  which  influenced  his  judgment  in 
the  premises,  being  given  at  length. 

He  further  returns  ^'  th-it,  considering  all  these  facts  and  circum- 
stances, he  considered  it  in  the  plain  line  of  his  duty,  and  in  the  ex- 
ercise of  a  just  and  reasonable  discretion,  warranted  by  the  settled 
jurisprudence  of  this  State,  to  demand  a  bond  equal  to  the  amount 
of  damage  likely  to  result  from  a  suspension  of  the  order  from  which 
an  appeal  was  sought,"  and  hence  he  made  the  aforesaid  order. 

He  insists  that  this  was  a  proper  case  for  the  exercise  of  his  dis*^ 
cretion,  and  that  such  discretion  was  justly  and  reasonably  exercised, 
and  his  action  was  warranted  by  the  decisions  of  this  court,  and 
notably  that  in  the  case  of  State  vs.  Judge,  19  La.  167;  State  ex  teU. 
Coons  vs.  Judge,  27  An.  834;  and  in  Hart  vs.  Judge,  34  An.  1210. 

The  controversy  is  thus  narrowed  to  one  question,  and  that  is 
whether  the  relator  is  entitled  to  appeal  suspensively  from  the 
order  of  sale  upon  its  furnishing  bond  in  the  sum  of  one  thousand 
dollars  as  fixed  by  the  respondent's  order;  or  was  the  right  of 
appeal  properly  conditioned  upon  relator  previously  famishing  an 
additional  bond  for  damages. 

Relator  furnished  and  caused  to  be  filed  the  suspensive  appeal 
bond  of  one  thousand  dollars,  but  declined  to  furnish  the  additional 
bond  of  thirty  thousand  dollars  to  cover  such  damages  as  may  result 
during  the  pendency  of  the  appeal. 

The  contention  is,  substantially,  that  under  an  ex  parte  order  of  the 
respondent  at  the  request  of  plainDiff  in  the  aforesaid  suit  a  receiver 
was  appointed,  who  qualified,  gave  bond  and  entered  into  posiossion 
of  all  the  property  acd  assets  of  the  corporation;  and  is  now,  and  has 
been  at  all  times  since  said  order  was  made  in  the  actual  possession, 
management  and  control  thereof  for  the  account  of  the  creditors  of 
the  corporation.  That  certain  of  the  creditors  of  the  corporation 
having  intervened  in  said  suit,  hut  having  obtained  no  judgment 
therein^  applied  to  the  respondent  pendente  lite  for  an  order  for 
the  sale  of  all  its  assets  and  property,  as  a  conservatory  measure,  in 
the  interest  of  all  parties  concerned. 

That  believing  a  sale  would  be  injurious  and  result  in  irreparable 
injury  and  loss  to  the  corporation,  relator  applied  to  the  respondent 
for  an  order  of  suspensive  appeal,  which  he  granted  under  the  sus- 
pensive condition  above  stated. 
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Of  the  imposition  of  this  condition,  relator  complains  that  it  is  illegal 
and  unwarranted  in  law ;  that  the  only  judgment  which  the  appellate 
coart  could  render  adverse  to  the  corporation  would  be  one  affirming 
the  validity  and  legality  of  the  sale-order,  directing  the  sale  to  be 
proceeded  with;  and,  inasmuch  as  the  property  is  in  the  hands  of 
the  receiver,  an  officer  of  court,  and  being  operated  by  him  for 
account  of  creditors,  any  loss  which  might  happen  during  the 
pendency  of  the  appeal  could  not  be  attributed  to  it — no  part  of  the 
revenue  passing  under  its  control,  and  no  part  of  the  property  being 
under  its  administration. 

That  the  judgment,  or  interlocutory  decree  which  is  appealed 
from,  is  not  a  moneyed  judgment  nor  one  for  the  delivery  of  prop- 
,erty,  movable  or  immovable,  and,  consequently,  the  only  bond  that 
can  be  required  is  one  that  will  cover  the  costs  of  the  appeal,  and 
that  any  other,  or  different  bond  which  may  be  required,  as  an  in- 
cident of  the  appeal,  is  without  any  warrant  in  law,  and  has 
the  effect  of  a  denial  of  its  exercise  of  the  right  of  appeal,  not- 
withstanding its  right  to  a  suspensive  appeal  is  conceded. 

It  is,  therefore,  a  fact  well  recognized  that  the  only  appeal  bond 
which  the  corporation  was  required  to  furnish  was  only  one  that 
would  cover  costs — the  corporation  having  been  divested  of  posses- 
sion by  the  appointment  of  a  receiver,  and  by  his  investiture  of  pos- 
session it  became  a  stranger  to  the  litigation  quoad  the  order  of  sale, 
and  relegated  to  the  rights  of  a  third  person. 

This  statement  would  seem  to  close  the  controversy  but  for  the 
reasons  assigned  by  the  respondent,  which  are  persuasive,  though 
unsound. 

The  only  thing  the  respondent  was  called  upon  to  determine  was 
the  amount  of  bond  necessary  for  a  suspensive  appeal  from  the  order 
of  sale;  and,  in  order  to  do  that,  he  was  only  charcred,  under  the 
law,  to  ascertain  what  amount  would  cover  costs  of  appeal. 

This  the  respondent  did.  He  ascertained  and  fixed  the  amount 
of  the  bond  for  suspensive  appeal,  and  the  relator  gave  it. 

Our  predecessors  stated  the  rule  comprehensively  and  accurately 
.  in  State  ex  rel,  Durand  vs.  Judge,  30  An.  282. 

^<  The  right  of  appeal  is  a  precious  one,"  says  the  court,  ''  and  it 
sliould  be  favored  and  aided  by  the  courts.  There  should  be  no 
difficulty  in  fixing  the  amount  of  the  bond  for  an  appeal  in  any  case. 
When  the  judgment  is  for  a  specific  sum,  the  party  cast  must  give 
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bond  for  a  soBpenBiye  appeal  for  a  sum  exceeding  by  one -half  the 
amount  for  which  the  judgment  was  given.     O.  P.,  Art.  676. 

*'  If  the  judgment  decree  the  delivery  of  movable  property  of  a 
perishable  nature,  the  security  for  a  suspensive  appeal  must  be  for 
an  amount  exceeding  by  one- half  the  estimated  value  of  such  mov- 
able.    Id.  676. 

*^  If  the  judgment  decree  the  delivery  of  real  estate  not  of  a  per- 
ishable nature,  security  shall  only  be  required  to  an  amount  exceed- 
ing by  one -half  the  estimative  value  of  the  revenue  to  be  dei;ived 
from  such  realty  pending  suit,  and  for  such  further  amount  as  the 
judge  may  determine,  as  surety  for  any  injury  or  deterioration  which 
may  be  caused  to  the  estate  by  the  appellant  while  in  poaaesdion  of 
the  aame.     Id.  677. 

*'  In  all  cases  not  falling  within  the  terms  and  provisions  of  these 
articles,  no  other  security  is  necessary  than  such  as  vnll  suffice  to  cover 
the  co«t«." 

The  suit  of  State  ex  rel.  Block  vs.  Judge,  44  An.  664,  presents  a 
case  of  an  intervenor  demanding  the  right  to  suspensively  appeal 
from  a  large  money  judgment  which  was  awarded  the  plaintiff, 
against  the  defendant,  sustaining  an  attachment,  on  furnishing  a 
bond  sufficient  to  cover  costs.  The  district  judge  required  a  bond 
for  one- half  above  the  amount  of  the  judgment,  and  this  court  made 
peremptory  a  mandamus  of  the  intervenor,  saying : 

''  The  law  fixes  no  standard  for  the  amount  of  bond  to  be  given  by 
a  party  who  wishes  to  take  a  suspensive  appeal  from  a  judgment  re- 
fusing him  a  participation  with  others  in  a  fund  in  the  hands  of  the 
court.  -4  bond /or  co8<  is  sufficient,"  citing  authorites.  **  The  bond 
could  only  be  for  the  satisfaction  by  the  surety  of  the  judgment  to 
be  rendered  on  appeal,  should  the  principal  fail  to  pay  it.  [n  no 
court  could  the  relators  be  condemned,  on  appeal,  to  pay  more  than 
the  costs.  Requiring  a  bond  for  more  would  be  oppressive  and  an 
idle  formality. ^^  (Our  italics.)  Succession  of  Edwards,  34  An.  216. 
In  Blanchin  vs.  Fashion,  10  An.  846,  the  principle  is  stated  clearly. 
**The  expressions  of  the  article  (C.  P.  576),*'  say  the  court,  *' im- 
ply chat  the  judgment  to  necessitate  a  bond  in  one -half  exceeding 
its  amount  must  be  one  which  the  appellant  has  been  condemned  to 
pay.  This  amount  of  bond  does  not,  therefore,  seem  applicable  to 
the  case  of  a  judgment  when  the  party  appellant  is  condemned  to 
pay  nothing.  Accordingly  a  bond  for  costs  only  was  held  to  be  suffi- 
82 
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cient  for  a  Baspeneive  appeal  in  an  action  of  partition  when  the  fund 
to  be  divided  was  in  the  hands  of  the  court, ^^ 

In  the  case  of  State  ex  rel,  Eostis  vs.  Judge,  27  An.  686,  the  coart 
said  yery  tersely:  '^  As  appellant  is  not  in  possession  of  the  funds  in 
controversy y  he  need  only  give  bond  for  the  avnount  of  costs,  10  An.  345 ; 
20  An.  108.  As  he  did  this  within  ten  days,  the  appeal  operated  a 
supersedeas,     0.  P.  676." 

In  State  ex  rel,  Hickey  vs.  Jadge,  20  An.  108,  it  was  substantially 
held  that  where  there  is  no  standard  specially  fixed  by  law,  as  to  the 
amount  of  the  appeal  bond  required  to  operate  a  supersedeas^  pend- 
ing an  appeal,  the  judge  should  allow  a  suspensive  appeal  on  appel- 
lant giving  bond  in  an  amount  sufficient  to  cover  costs.  State  ex  rel. 
Sharp  vs.  Judge,  22  An.  176;  State  ex  rel.  Garrison  vs.  Judge,  21  An. 
43. 

In  Heath  vs.  Vaught,  16  La.  616,  the  court  put  the  proposition 
thus: 

'<  The  fund  out  of  which  all  of  the  claims  were  to  be  paid  toas  in 
court  \  it  is  therefore  only  necessary  to  inquire  what  judgment  the 
court  can  render  to  determine  the  sufficiency  of  the  bond.  If  the 
appeal  shall  be  successful,  then  Heath  &  Oo.  are  not  liable  for  any- 
thing; if  they  are  unsuccessful,  they  are  only  liable  for  costs.  The 
bond  is  very  ample  to  cover  them." 

In  State  ex  rel,  Picot  vs.  Judge,  27  An.  231,  it  was  held  that,  inas- 
much as  the  property  belonged  to  a  succession,  and  was  in  the  cus- 
tody of  the  court,  a  suspensive  appeal  could  be  taken  on  the  appel- 
lant furnishing  a  bond  for  costs.  State  ex  rel,  Beebe  vs.  Judge,  23 
An.  31. 

To  the  foregoing  authorities,  others  of  like  purport  might  be 
added  ad  inflnitem,  but  others  are  not  deemed  necessary.  The 
tenor  and  purport  of  them  all  is  that  when  the  matter,  fund  or  prop- 
erty in  dispute  is  not  in  possession  of  the  appellant,  and  he  is  not 
the  party  condemned  by  the  judgment  that  is  appealed  from,  but  the 
res  is  in  the  hands  or  custody  of  the  court,  appellant  is  entitled  to 
suspend  proceedings  under  such  decree,  on  furnishing  a  bond  that 
will  cover  costs. 

The  cases  cited  and  relied  upon  by  the  respondent  are  not  perti- 
nent to  the  question  before  the  court. 

State  ex  rel.  Coons  vs.  Judge,  27  An.  334,  involved  the  case  of  a 
relator  claiming  the  right  to  a  suspensive  appeal  on  a  bond  for  costs 
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in  an  injunction  suit  in  which  he  sought  to  restrain  the  sale  of  a 
valaable  steamboat,  and  in  which  he  claimed  a  large  money  judg- 
ment against  the  defendant — the  effect  of  the  appeal  being  to  per- 
petuate his  iojunctioD.     His  mandamus  was  refused. 

In  Hart  vs.  Judge,  34  An.  1210,  the  relator  was  likewise  a  plain- 
tiff in  an  injunctioo  suit  which  had  been  dissolved,  and  he  sought  to 
obtain  a  suspeusive  appeal  on  a  bond  for  costs,  but  this  court  re- 
quired relator  to  file  an  additional  injunction  bond — not  appeal  bond 
— to  cover  such  damages  as  '^  shall  have  be^mistained  by  the  injunc- 
tion heretofore  obtained  \^^  not  for  the  purpose  of  covering  possible 
damages  which  might  result  from  the  appeal. 

State  vs.  Judge,  10  La.  167,  presents  a  somewhat  similar  question 
of  injunction,  and  like  decision. 

In  State  ex  rel.  Cain  vs.  Judge,  40  An.  841,  relator  was  plaintiff  in 
an  injunction  suit  restraining  the  defendant  from  exercising  the 
functions  of  an  office  he  claimed,  and,  from  an  adverse  judgment,  he 
asserted  the  right  to  appeal,  suspensively,  on  furnishing  a  bond  for 
costs;  and  to  this  effect  the  mandamus  was  made  peremptory. 

In  State  ex  rel.  Vial  vs.  Judge,  36  An.  910,  another  case  is  stated  of 
an  injunction  dissolved,  the  only  controverted  question  being  the 
quantum  of  costs,  a  question  not  involved  in  this  case. 

After  having  gone  over  this  case  very  thoroughly  and  made  a 
careful  examination  and  analysis  of  authority  on  the  question  in- 
volved, we  have  arrived  at  a  conclusion  different  from  the  one  en- 
tertained by  our  learned  brother  of  the  District  Court. 

Waiving  any  expression  of  opinion  as  to  the  right  of  appeal  in 
this  class  of  cases — a  question  not  presented  for  decision— our  con- 
clusion is  that  the  relator  can  not  be  required  to  furnish  bond  to 
cover  damages  that  ma^'  accrue  during  the  pendency  of  an  appeah; 
and,  thus  concluding,  it  is  ordered,  adjudged  and  decreed  that  the 
writs  prayed  for  be  made  peremptory. 
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The  law  will  not  maintain  a  contract,  the  consent  to  which  of  one  of  the  parties 
is  the  result  of  error  as  to  the  substance  of  the  contract,  the  error  being 
caused  by  artifices  and  fraudulent  representations  of  the  other  party;  or  if 
the  frauds,  not  his  directly,  have  been  participated  in  or  made  effectiyo 
by  him.    Civil  Code,  Arts.  1847, 184S;  i  Story's  Equity,  Sees.  189, 19J,  192,  ia3,  195. 
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When  the  party  seeking  relief  on  grounds  of  fraud  against  an  all'eged  unoonsclen- 
tlous  contract  of  exchange  (has  employed  an  agent  on  whose  information 
respecting  the  property)  the  subject  of  the  exchange  the  party  depended, 
the  fact  of  the  employment  of  that  agent,  and  that  the  contract  has  been 
executed  on  the  faith  of  his  information,  will  furnish  no  defence  to  the 
defendant,  the  other  party  to  the  contract,  if  by  his  acts  and  conduct  he  fur- 
nished the  motive  for  the  agent  not  to  give  his  principal  information  actually 
withheld  by  the  agent,  and  which,  if  given,  would  have  prevented  the  execu- 
tion of  the  contract,  and  thus  protected  the  principal. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Rapides. 
Andrew8f  J, 

W.  H,  Jack,  H,  H.  White  and  M,  H,  Carver  Attorneys  for  Plaintiff 
and  Appellant: 

Plaintiff  sues  to  annul  and  set  aside  a  certain  act  of  conveyance  and 
for  damages. 

The  gist  of  the  complaint  is  that  the  defendants,  Schmalinski,  Strouss 
and  Loomer,  conspiring  and  colluding  together  for  that  purpose 
and  to  that  end,  did,  by  false  and  fraudulent  representations  and 
other  artifices,  mislead,  deceive  and  defraud  plaintiff  as  to  the 
quantity,  quality,  character,  situation  and  value  of  the  property 
given  in  exchange  for  her  property.  That  she  actually  received 
but  four  thousand  and  four  and  twenty -hundredths  acres  of  these 
lands,  when  undei*  the  agreement  she  was  to  have  received  the 
entire  body  of  lands  owned  by  Mrs.  Schmalinski  on  the  south 
side  of  Red  river,  aggregating  over  five  thousand  acres,  and  that 
the  diminished  quantity  so  received  by  her  is  worthless  and  un- 
salable and  wholly  different  in  nature,  quality,  situation  and 
value  from  what  it  was  represented  to  be. 

In  all  c&ses  (and  more  especially  in  sales)  where  the  information 
which  would  have  destroyed  the  error  has  been  withheld  by  the 
other  party  to  the  contract,  it  comes  under  the  head  of  fraud 
and  vitiates  the  contract.     C.  C,  Arts.  1832,  1847. 

Fraud  vitiates  everything,  and  whatever  protean  shape  it  may  as- 
sume justice  is  left  free  to  meet  and  thwart  it.  Lazarus  vs.  Mc- 
Quirk,  42  An.  201 ;  McReady  &  Burke  vs.  Schencke,  43  An.  479. 
Fraud  as  applied  to  contracts  is  the  cause  of  an  error  bearing  on 
a  material  part  of  the  contract  created  or  continued  by  artifice 
with  design  to  obtain  some  unjust  advantage  to  the  one  party  or 
to  cause  a  loss  or  inconvenience  to  the  other;  the  error  must  be 
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on  a  material  part  of  the  contract,  that  is  to  say  snch  part  as 
may  be  reasonably  presnmed  to  have  influenced  the  party  in 
making  it,  but  it  needs  not  to  be  on  the  principal  cause  of  the 
contract,  as  it  must  be  in  case  of  simple  error  without  artifice. 
C.  0.,  Art.  1847. 

The  word  artifice,  as  here  employed,  means  not  only  <*an  assertion 
of  what  is  false  or  a  suppression  of  what  is  true,"  but  is  ex- 
pressly extended  to  any  and  all  means  in  themselves  <<  calculated 
to  produce  a  belief  of  what  is  false  or  an  ignorance  or  disbelief 
of  what  is  true."  Silence  on  the  part  of  one  whose  duty  it  is  to 
speak  is  oftentimes  the  most  unmistakable  evidence  of  fraudu- 
lent intent,  and  is  fully  compassed  by  this  definition  of  the  code . 
0.  0.,  Arts.  1847,  1832.  Story's  Eq.,  pp.  201,  202;  13  Wall.379; 
37  An.  553;  5  An.  491;  33  An.  1364;  5  M.  306;  6  An.  426;  43 
An.^964;  10  R.  6;  12  An.  369;  3  An.  879;  13  How.  230;  3  Or.  264. 

It  confessedly  appearing  from  the  answer  of  defendant  Schmallnski 
that  she  treated  with  defendant  Strouss  as  special  agent  of  the 
plaintiff  in  the  negotiations  culminating  in  the  alleged  act  of  ex- 
change without  any  communication  whatever  with  the  plaintiff, 
and  it  further  appearing  by  her  act  of  sale  to  Strouss  (made  part 
of  plaintiff's  petition)  that  she  on  the  same  day  deeded  to  the 
latter  one  thousand  and  seventy  and  thirty -hundredths  acres  of 
the  same  lands  in  consideration  *'  of  his  services  to  her  in  effect- 
ing this  exchange"  with  his  own  principal,  it  follows  as  a  fact 
and  in  law  that  such  an  act  was  a  corrupt  circumvention  of  plain- 
tiff and  in  effect  bribery. 

Aside  from  the  secrecy  attending  this  transaction,  the  absence  of  all 
knowledge  of  it  by  the  plaintiff,  the  conveyance  to  Strouss  is  so 
self- condemnatory  as  to  leave  no  doubt  as  to  the  conspiracy  and 
fraud. 

In  the  broad  glare  of  such  turpitude  it  would  be  equally  idle  to  con- 
tend that  any  acts  or  representations  made  by  this  unfaithful 
agent  would  bind  his  principal  or  could  in  any  way  advance  the 
cause  of  her  who  was  particeps  criminis  in  the  unlawful  act.  The 
betrayal  of  his  trust  for  a  reward,  eo  instanti^  put  an  end  to  his 
agency,  and  nothing  he  may  have  said  and  nothing  he  may  have 
done  can  bind  anybody  but  himself  and  the  beneficiary  of  his 
traitorous  act.  The  rales  of  agency  bring  no  benefit  to  those 
who  openly  and  flagrantly  violate  them  for  their  own  gain. 
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White  &  Thornton  Attorneys  for  Defendants  and  Appellees : 

There  is  absolutely  no  evidence  tending  to  show  that  either  the  de- 
fendant or  her  husband  was  party  to  any  fraud  or  conspiracy 
by  which  the  plaintiff  was  induced  to  make  the  exchange  com- 
plained of. 

Error  as  to  the  value  of  property  purchased  is  not  error  of  fact,  but 
error  of  judgment ;  and  the  law  furnishes  no  relief  for  an  error  of 
judgment.  Citizens  Bank  of  Louisiana  vs.  Clarence  L.  James, 
26  An.  264. 

Even  fraudulent  misrepresentations  are  not  sufficient  to  annul  a  con- 
tract where  the  complaining  party  investigated  the  matter,  or 
failed  to  do  so  when  it  could  have  been  done.  Kent's  Com- 
mentaries, 7th  Ed.,  Vol.  II,  p.  609;  J&td.,  p.  618,  and  note  A 
at  bottom  of  page;  ibtd.,  pp.  622,  623;  Ibid,^  p.  626;  Story's 
Eq.  Jur.,  3d  Ed.,  Sec.  194;  Ibid,,  Sees.  149,  148,  197,  200  A; 
Domat's  Civil  Law,  Cushing's  Ed.,  p.  240,  Sees.  406,  407;  Re- 
vised Civil  Code,  Art.  2621 ;  Ibid,,  Art.  1847,  pars.  3  and  9;  1  An. 
389;  3  An.  4;  33  An.  1364;   13  Wall.  379. 

As  contracts  of  exchange  can  not  be  rescinded  on  account  of  lesion 
(R.  C.  C.  Art.  1863),  it  follows  that  without  proof  of  fraudulent 
conspiracy  on  the  part  of  the  defendant  and  further  proof  that 
the  property  acquired  by  the  plaintiff  is  less  valuable  than  that 
which  she  gave,  she  can  neither  annul  the  exchange  nor  compel 
the  defendant  to  pay  any  damages. 

The  evidence  fails  to  show  that  the  property  acquired  by  the  plain- 
tiff through  the  act  of  exchange  is  less  valuable  than  the 
property  which  she  parted  with.  She  has  therefore  suffered  no 
damages. 
,  Even  if  the  plaintiff  could  prove  conspiracy  and  lesion,  the  contract 
can  not  be  annulled,  because  an  innocent  third  person  has  ac- 
quired a  mortgage  on  the  property  given  by  plaintiff,  and  the 
status  quo  can  not  be  restored. 

As  to  this  mortgage  creditor,  made  defendant  herein,  the  evidence 
utterly  fails  to  prove  fraudulent  collusion. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.    The  plaintiff,  Martha  A.  Ashley,  wife  of  W.  H.  Jack, 
brings  this  suit  to  set  aside  for  fraud  an  exchange  of  her  property  in 
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the  town  of  Alexandria,  for  certain  lands  in  the  parish  of  Rapides,  of 
Elise  Schmalinski,  wife  of  Samuel  Schtnalinski.  Besides  Schma* 
linski  and  wife,  the  plaintiff  joins  as  defendants  Adolph  Stronss 
and  H.  M.  Loomer,  charged  to  have  heen  accomplices  in  the 
fraud,  and  B.  Ehrstein,  to  whom  Schmalinski  and  wife  mort- 
gaged the  property  conveyed  to  them  in  the  exchange,  the 
petition  denying  that  Ehrstein  is  a  bona  fide  holder,  for  value,  of 
the  mortgage  note.  The  fraud  alleged  is,  substantially,  that  the  ex- 
change of  the  plaintiff's  property  was  procured  by  false  and  fraudu- 
lent representations  and  artifices  of  Strouss  and  Loomer,  as  to  the 
character  and  value  of  the  lands  of  Schmalinski  and  wife ;  that  these 
lands  were  practically  of  no  value,  and  plaintiff's  dwelling  was  worth 
eight  thousand  dollars;  that,  beyond  this,  the  plaintiff  was  de- 
frauded of  a  large  portion  of  the  lands  by  a  corrupt  agreement  be- 
tween Strouss  and  Schmalinski,  and  that  the  lands  so  acquired  by 
Strouss  were  all  that  possessed  any  value ;  and  plaintiff  charges  that 
Stroustf  and  Loomer  being  instruments  of  Schmalinski  and  wife, 
they  all  participated  in  the  alleged  fraudulent  representations  and 
artifices.  The  relief  asked  is  the  annulling  of  the  exchange ;  that  the 
transfer  of  plaintiff's  property  by  Schmalinski  and  wife  be  enjoined ; 
the  mortgage  to  Ehrstein  be  set  aside ;  that  plaintiff  recover  certain 
taxes  on  the  Schmalinski  lands,  and  other  expenses  incident  to  the 
exchange,  paid  by  plaintiff;  and,  finally,  she  asks  for  exemplary 
damages.  Defendants  answered,  denying  all  allegations  of  fraud. 
The  judgment  of  the  lower  court  was  against  Strouss  and  Loomer 
for  damages,  and  against  plaintiff,  maintaining  the  exchange  and  the 
mortgage.     Plaintiff  appeals. 

The  act  sought  to  be  set  aside,  of  exchange  of  plaintiff's  property 
for  the  Schmalinski  lands,  is  of  date  the  30th  January,  1892,  and 
recites  that  each  party  gives  her  property  for  the  other.  The  valu- 
ation of  plaintiff's  dwelling  is  fixed  higher  than  the  lands,  the  differ- 
ence being  adjusted  by  the  stipulation  that  plaintiff  should  retain  her 
dwelling  for  a  few  months  after  the  date  of  the  act. 

The  testimony  shows  that  plaintiff,  desirous  of  selling  her  dwell- 
ing in  Alexandria,  employed  Strouss,  one  of  the  defendants,  a  real 
estate  agent,  to  effect  the  sale.  About  the  same  time  Loomer  and 
the  defendant  were  employed  by  Schmalinski  and  wife  to  sell  their 
lands  in  the  parish  south  of  Red  river.  Of  Loomer' s  employment 
by  Schmalinski  and  wife,  plaintiff  was  ignorant.     Strouss  conceived 
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the  scheme  of  the  ezchaDge  of  the  dwelling  for  the  lands.  He 
UTRed  it  on  plaintiff,  and  represented  the  lands  were  heavily  tim- 
bered and  saleable,  lay  in  a  solid  body,  and  were  five  or  six 
thousand  acres  in  extent.  Strouss  enforced  his  fascinating  state- 
ment by  snggesting  the  employment  of  Loomer  to  examine  and 
report  as  to  the  lands. 

Loomer,  if  not  then,  soon  after  became  the  partner  of  Strouss,  and 
the  commissions  on  the  exchange  thereafter  effected  of  plaintiff 's 
dwelling  were  shared  between  Loomer  and  Strouss.  The  plaintiff, 
entirely  ignorant  on  the  subject,  stated  she  would  have  to  rely 
on  the  information  given  her,  and  the  result  was,  Loomer  proceeded 
on  his  mission  of  examination.  His  account  to  plaintiff  on  his 
return  was  even  more  favorable  than  that  of  Strouss.  Loomer' s  re- 
port was  in  substance,  that  the  lands  were  heavily  timbered  with 
white  oak  and  other  trees  of  value,  lay  convenient  to  the  railroad  in 
a  solid  body ;  that  the  timber  could  be  readily  sold  at  good  prices : 
when  cleared  the  lands  were  adapted  to  farming  purposes — 
worth  ten  dollars  per  acre,  could  readily  be  disposed  of,  and  he 
and  Strouss  concurred  in  the  assurance  that  she  should  get  all  the 
lands.  Loomer  emphasized  his  account  by  the  statement  that  the 
lands  were  high  and  free  from  overflow.  True,  the  testimony 
of  these  representations  comes  from  plaintiff.  We  have  weighed 
the  circumstance  of  her  interest,  and  of  the  contradiction  her  testi- 
mony encounters  from  that  of  Strouss  and  Loomer.  Her  narration, 
clear,  consistent  and  positive,  finds  corroboration,  we  think, 
in  other  parts  of  the  record.  As  to  the  contradiction  of  Loomer  and 
Strouss,  their  paHs  in  the  transactions  connected  with  the  litiga- 
tion, we  think,  give  little,  if  any,  weight  to  their  statements.  Our 
conclusion  is  the  representations  were  made  as  detailed  by  plaintiff. 
Our  conclusion  is,  also,  the  representations  were  false,  and  design- 
edly false.  There  is  some  testimony  tending  to  show  a  speculative 
value  of  the  lands,  based  on  the  hope  of  a  perfect  levee  system  and 
other  possibilities  of  the  future.  On  the  other  hand  there  is  testi- 
mony far  more  persuasive,  that  under  any  conditions  the  cost 
of  reclaiming  the  lands  places  that  result  beyond  rational  proba- 
bility. As  to  the  timber,  it  is  put  beyond  dispute  that  there  is  prac- 
tically, no  growth  on  the  lands  of  the  kinds  represented  to  plaintiff. 
The  lands  are  shown  to  be  low,  swampy  and  overflowed ;  of  course, 
utterly  unfit  for  cultivation,  or  capable  of  being  fitted  for  cultiva- 
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tioD,  except  at  a  cost  none  conld  incor.  It  is  shown,  too,  that  they 
do  not  lie  in  a  solid  body,  nor,  for  the  greater  portion  at  least,  con- 
venient to  the  raUroad.  This  testimony,  falsifying  in  all  material 
respects  the  representations  on  the  faith  of  which  plaintiff  was 
induced  to  exchange  her  dwelling  for  the  lands,  comes  from  sar- 
veyors  and  others  qnalifled  to  speak,  and  creates  the  absolute  convic- 
tion of  the  error  caused  by  the  false  representations  under  which 
plaintiff  acted. 

The  judgment  of  the  lower  court  decrees  that  Strouss  and  Loomer 
pay  damages,  and  thus  condemns  their  conduct  but  holds 
there  is  no  basis  to  disturb  the  exchange.  We  have  given  the 
most  careful  attention  to  the  case  exhibited  with  respect  to 
Schmalinski  and  wife,  and  reach  a  conclusion  different  from  that  of 
the  lower  court.  It  is  in  evidence  that  on  Loomer' s  visit  of  inspec- 
tion of  the  lands  he  was  accompanied  by  Baker,  who  gave  his  testi- 
mony as  a  witness.  Baker  was  asked  by  Strouss  to  examine  the  lands, 
and  at  his  instance  went  with  Loomer.  On  Baker's  return  he  gave 
Strouss  the  true  condition  of  these  lands,  and  that  conformed  to  the 
testimony  produced  by  plaintiff.  Bad  as  the  lands  were  reported  by 
Baker,  Strouss  testifies  he  ^'  colored  "  it,  and  made  it,  as  he  expresses 
it,  as  <<  blue  "  as  possible.  Thus  the  false  report  of  the  lands  was  given 
to  plaintiff  by  Loomer  to  induce  her  to  make  the  exchange,  and  the 
true  report  exhibiting  the  worthless  character  of  the  lands  was 
placed  before  Schmalinski.  Srouss  practically  directed  both  reports. 
When  Baker's  report  was  put  before  Schmalinski  it  elicited  from 
him  the  comment,  *'  he  did  not  think  the  lands  were  as  bad  as  that," 
but  he  was  stimulated  to  no  action  or  forbearance  with  respect  to 
the  exchange  into  which  the  plaintiff  was  being  led  by  the  false 
report  then  before  her.  But  the  record  shows  that  in  this  condition, 
the  true  report  before  Schmalinski  and  the  false  report  before 
plaintiff,  at  Strouss'  request  Schmalinski  made  him  a  gift  of  one 
thousand  acres  of  the  land,  consummated  by  the  conveyance  a  day  or 
two  after,  the  conveyance  reciting  Strouss'  services  in  effecting  the 
exchange  as  the  motive  for  the  gift.  The  general  rule,  as  claimed  by 
counsel  for  defendant,  is  that  the  law  requires  the  parties  to  the 
contract  of  sale,  to  inform  themselves  as  to  the  property,  and  does 
not  exact  disclosures  from  one  to  the  other  (Story's  Equity,  Sec. 
200) .  This  principle  of  law  supposes  equal  opportunities  of  informa- 
tion,  but  is  never  applied  to  sustain  unconscientious  advantage. 
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There  was  here  no  such  eqnality  of  positions.  The  fall  knowledge 
of  the  character  of  .the  lands,  if  not  possessed  before,  and  at  all 
times,  was  certainly  imparted  to  SchmalinskI  by  Baker's  re- 
port. It  was  given  to  SchmalinskI  and  withheld  from  plaintiff 
by  the  treachery  of  the  agent  on  whom  she  implicitly  relied 
for  information.  If  a  line  of  that  report  had  reached  her  the  lands 
would  have  been  utterly  rejected  as  an  exchange  for  her  dwelling. 
With  the  full  knowledge  on  the  subject  afforded  SchmalinskI  by 
Baker's  report  withheld  from  plaintiff,  to  whom  it  should  have  been 
furnished  by  Strouss,  and  if  furnished  would  have  protected  her 
against  the  sacrifice  of  her  property,  in  our  opinion,  it  is  uncon- 
scientious to  permit  SchmalinskI  to  profit  by  the  exchange.  Then, 
too,  he  knew  he  was  dealing  with  Strouss  as  an  agent  for  the  plaintiff. 
The  gift  to  that  agent,  and  the  purpose  and  nature  of  his  communi- 
cations, was  notice,  we  think,  by  necessary  implication,  of  the  viola- 
tion of  the  duty  of  the  agent  to  his  principal.  With  notice  of  this 
treachery  of  the  agent  and  with  abundant  reasons  at  least,  for 
SchmalinskI  to  suspect  the  fraud  shown  by  the  record  practised  on 
the  plaintiff  by  the  agent  to  bring  about  this  exchange,  we  can  not 
distinguish  the  position  of  SchmalinskI  from  that  of  one  who  had 
actual  knowledge  of  the  fraud,  and  of  course  no  one  with  this 
knowledge  could  profit  by  the  exchange.  In  this  view  we  think 
SchmalinskI  is  affected  with  responsibility  for  the  false  representa- 
tions and  artifices  of  Strouss  and  Loomer,  which  led  plaintiff  to  give 
her  dwelling  for  the  lands. 

There  is  another  view.  In  her  conferences  with  Strouss,  it  was 
the  plaintiff's  understanding  she  was  to  receive  all  the  SchmalinskI 
lands  south  of  Red  river,  in  all  five  thousand  or  six  thousand  acres. 
It  was  afterward  falsely  represented  to  her  that  there  were  only  four 
thousand  acres.  This  was  in  aid  of  the  gift  of  the  one  thousand 
acres,  Strouss  proposed  to  secure  for  himself.  A  paper  was  pre- 
pared, reciting  that  SchmalinskI  bound  himself  to  convey  four 
thousand  acres  for  the  plaintiff's  dwelling.  SchmalinskI  signed  it, 
and,  as  we  gather  from  Strouss'  testimony,  in  that  condition  was 
submitted  to  plaintiff  and  assented  to  by  her.  There  is  some  dis- 
crepancy  in  the  briefs  whether  plaintiff  ever  saw  the  paper; 
but  the  point  is  not  of  importance.  It  is  quite  certain,  she  acted  on 
the  belief  in  the  representation  that  four  thousand  acres  was  the 
extent  of  Schmalinski's  ownership.     But  when  Baker's  report  was 
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laid  before  Scbmalinski,  with  the  menace  of  the  defeat  of  the  ex- 
change if  the  report  became  known  to  plaintiff,  '<  with  some  persua- 
sion "  Strouss  testifies  Scbmalinski  was  indaced  to  agree  to  sell  foar 
thousand  eight  hundred  acres,  and  four  thousand  in  the  paper  was 
changed  to  four  thousand  eight  hundred,  and  this  change  was  without 
plaintiff's  knowledge  or  consent.  If  the  paper  had  been  submitted 
to  plaintiff,  and  this  alteration  was  after  the  submission,  that  cir- 
cumstance would  certainly  not  put  the  transactions  in  a  better  light. 
Now,  if  Scbmalinski  was  willing  to  part  with  four  thousand  eight 
hundred  acres  instead  of  four  thousand  for  the  plaintiff's  dwelling, 
the  plaintiff  should  have  been  the  recipient,  not  Strouss,  who  had 
assured  her  that  she  should  get  all  the  lands.  The  effect  of  the 
transaction  was  to  deprive  plaintiff  of  a  large  portion  of  that  she  had 
been  assured  she  was  to  get.  It  was  a  fraud  on  the  part  of  Strouss. 
Was  not  the  transaction  of  a  nature  to  suggest  the  fraud  to  any  one? 
The  alteration  of  a  paper  affecting  another's  interest  without  his 
knowledge,  is  out  of  the  usual  course.  Strouss  testifies,  the  altered 
paper  was  that  signed  by  Scbmalinski,  but  it  appears  it  was  shown 
to  her.  Another  paper  to  same  purport,  Strouss  testifies,  was  signed 
by  her.  Both  read  that  four  thousand  acres  of  the  land  were  to  be 
conveyed  for  her  dwelling.  And  her  assent  to  either  or  both  was 
procured  on  the  faith  of  the  false  representation  that  Scbmalinski 
owned  only  four  thousand  acres.  Both  papers,  it  is  testified,  recited 
the  conveyance  of  the  lands  was  to  be  to  Strouss,  but  announced  were 
to  be  in  exchange  for  plaintiff's  dwelling.  Tbe  relation  of  plaintiff  as 
principal,  who  was  to  receive  the  land,  and  Strouss  as  her  agent,  was 
plain  and  known  to  Scbmalinski.  Strouss  again  testifies  when  the 
•deeds,  one  to  plaintiff  and  the  other  to  her  agent,  were  prepared, 
and  before  her  signature,  Scbmalinski  stated  he  thought  plaintiff  was 
to  get  all  the  land.  But  Strouss  answered  it  was  all  agreed  with 
plaintiff  and  it  made  no  difference  if  Scbmalinski  got  her  dwelling. 
We  think  Scbmalinski's  remark  in  this  connection  indicated  his  ap- 
preciation all  was  not  right,  and  be  should  have  adhered  to  bis  thought 
and  not  yielded  to  Strouss'  assurance.  The  result  of  Scbmalinski's 
acquiescence  was  to  contribute  to  the  fraud  of  plaintiff's  agent,  and 
under  circumstances  from  which  the  fraud  should  have  been 
inferred.  Then,  too,  the  gift  of  the  lands  to  Strouss,  in  direct  con- 
nection with  Baker's  report  of  their  condition,  implied  Strouss  was 
not  to  submit  that  report  to  bis  principal.     It  was  bis  duty  to  give 
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plaintiff  the  information  of  the  true  conditions  of  the  lands.  The 
gift  impliedly  exacted  the  pledge  that  duty  should  not  be  fnlflUed. 
Stroass  conformed  to  the  pledge  and  Schmalinski  got  the  dwelling. 
The  tendency  and  effect  of  the  gift  was  to  close  the  month  of  Stronsa 
in  respect  to  the  communications  dnty  required  he  should  make  to 
his  principal.  Schmalinski  in  this  yiew  can  not  urge  that  plaintiff 
has  no  claim  to  relief  because  she  had  an  agent.  The  agent  was 
in  effect  controlled  by  the  gift  of  Schmalinski,  and  not  by  duty.  In 
this  yiew,  too,  we  think  Schmalinski  is  not  free  from  responsibility 
for  the  success  of  the  false  representations  under  which  plaintiff 
parted  with  her  property. 

The  grounds  we  haye  announced  dispose  of  the  case,  inyolying 
in  the  main  questions  of  fact ;  we  might  haye  simply  announced  our 
conclusions,  but  that  would  not  haye  been  consistent  with  the  right 
of  the  litigant  to  know  the  grounds  of  decision.  There  are 
phases  of  the  litigation  on  which  we  haye  not  touched,  because  not 
necessary.  The  case  is  presented  by  defendants  in  this  court  without 
reference  to  any  questions  of  the  admissibility  of  the  testimony.  We 
haye  endeayored  to  giye  the  requisite  attention  to  all  parts  of  the 
yoluminous  record,  and  to  weigh  with  care  the  argument  of  the  de- 
fence, and  if  there  are  points  of  that  argument  not  discussed  in  the 
opinion  it  is  not  because  they  haye  escaped  our  attention,  but 
that  the  case  is  dominated  by  the  yiews  we  haye  expressed.  The 
controyersy,  in  our  opinion,  does  not  at  all  inyolye  the  ques- 
tion of  the  yalue  of  plaintiff's  dwelling.  Hence,  we  haye  excluded 
from  consideration  the  testimony  and  discussion  on  that  point. 
The  issue  is  whether  the  lands  were  of  the  character  represented. 
The  effect  of  the  alleged  deficiency  and  non- warranty  in  respect  to 
property  giyen  in  exchange,  is  a  question  not  free  from  difficulty,  but 
not  necessary  to  be  considered.  There  is  a  question  raised 
whether  the  deed  to  Strouss  of  the  one  thousand  acres  is  in  issue ^ 
plaintiff  contending  she  asked  no  relief  on  that  ground.  We  think 
the  issue  is  substantially  made  in  plaintiff's  last  supplemental  peti- 
tion ;  the  general  issue  was  enough  in  the  answer  on  this,  and,  for 
that  matter,  perhaps,  on  all  points.  Besides,  the  eyidence  on  that 
point  is  in  the  record.  We  take  occasion  to  say  that,  in  our  opinion^ 
the  insertion  of  the  non -warranty  clause  affords  no  room  for  any 
comment,  with  respect  to  counsel,  if,  indeed,  any  unfayorable  com- 
ment was  intended. 
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The  law  will  not  hold  a  party  bound  when  his  consent  is  the  result 
of  error  bearing  on  the  substance  of  the  contract,  caused  by  fraudu- 
lent representations  of  the  other  party  to  the  contract,  or  if  not 
made  directly  by  the  other  party,  yet,  by  his  act  and  conduct,  he 
has  contributed  to  make  effective  the  false  representations.  In  our 
opinion,  plaintiff,  in  respect  to  the  wrong  of  which  she  complains 
and  the  relief  she  seeks,  is  within  this  principle  of  law  and  the 
articleR  of  the  code.  0.  0.,  Art.  1847,  1848;  1  Story's  Equity  Jur., 
Sees.  189,  191,  192-196. 

As  to  the  mortgage  of  Ehrstein,  in  our  opinion,  there  is  no  basis 
to  disturb  it.  We  shall  endeayor  to  secure  plaintiff  against  that 
mortgage. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court,  in  so  far  as  it  dismisses  plaintiff's  demands  against 
Elise  Schmalinski  and  husband ,  be  avoided  and  reversed ;  that  the 
exchange  of  plaintiff's  property  for  the  lands  of  said  Elise  Schmal- 
inski, by  au5  of  date  30th  January,  1892,  before  Hooe,  notary,  be 
and  it  is  hereby  annulled,  and  the  parties  to  said  act  are  hereby 
reinstated  in  the  ownership,  the  plaintiff  of  her  dwelling  and  said 
ISlise  Schmalinski  of  her  land,  as  that  ownership  existed  before  said 
act;  that  plaintiff  do  have  and  recover  from  said  Elise  Schmalinski 
and  husband  two  hundred  dollars,  taxes  paid  on  said  lands,  with  in- 
terest from  date  of  payment ;  that  Samuel  Schmalinski  and  wife  do 
surrender  to  plaintiff,  within  twenty   days  from  the   filing  of  the 
mandate  in  the  lower  court,  the  note  made  by  them  of  date  the  lOth 
of  May,  1892,  and  secured  by  mortgage  on  plaintiff's  dwelling,  or,  in 
default  thereof,  that  plaintiff  do  have  and  recover  from  said  Samuel 
Schmalinski  and  wife  one  thousand  dollars,  with  interest  from  Ist 
of  January,    1893,   the   amount   due   on  said   note;  that,   in  other 
respects,  the  judgment  of  the  lower  court  be  affirmed  and  that  de- 
fendants pay  costs  in  both  courts. 


No.  11,483. 

L.  L.  Austin  vs.  T.  J.  Williams,  Jr. 
J.  E.  Hewitt,  Intbrvbnor  and  Third  Opponent. 

third  opponent,  contesting  the  rank  of  plaintiff's  privilege,  as  well  as  the  bona 
fidti  of  his  claim,  must  stand  or  fall  by  his  allegations.  Reserving  the  benefit 
of  a  suit  against  the  defendant,  he  had  previously  filed,  prevents  his  taking 
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anything,  by  way  of  opposition,  that  he  seeks  advantage  of  in  such  pending- 
suit.  Third  opposition  in  one  court  can  not  be  used  or  employed  as  an  acces- 
sory of  another  suit  in  a  different  court. 

APPEAL  from  the  Ninth  District  Oourt,  Parish  of  Red  River. 
Hall,  J. 

J,  F.  Pierson  and  C.  W.  Elam  Attorneys  for  Defendant  and  Appel- 
lant: 

To  entitle  a  creditor  to  intervene  in  the  salt  of  another  creditor  of  the 
common  debtor  it  is  necessary  that  such  intervenor  have  a  direct 
interest  in  the  resalt  of  the  suit  by  sach  other  creditor,  and  the 
intervenor  must  be  confined  to  his  own  interest  therein. 

Such  a  creditor  can  not  intervene  in  the  suit  of  another  creditor 
against  the  common  debtor  for  the  purpose  of  obtaining  in  hi» 
own  favor  a  separate  judgment  against  the  common  debtor. 
Lincoln  vs.  New  Orleans  Express  Company,  45  An.  729;  44  An. 
843. 

Where  such  a  creditor,  prior  to  his  intervention  in  the  suit  of  another 
creditor,  has  brought  a  separate  suit  against  the  common  debtor, 
he  will  not  be  permitted,  on  intervening  in  the  suit  of  another 
creditor  against  the  common  debtor,  to  disintegrate  the  issues 
involved  in  his  own  suit,  and  try  such  issues  piecemeal  in  hia 
intervention. 

Where  the  cause  of  action  is  not  stated  in  the  petition  with  sufficient 
precision,  and  the  effect  has  been  to  surprise  the  defendant  and 
prevent  him  from  setting  up  the  proper  defence,  the  case  will 
be  remanded  with  leave  to  amend.  Gremiilion  va.  Bonaventure, 
4  An.  60. 

The  decision  of  questions  which  turn  on  the  construction  of  the 
petition,  on  which  the  rights  of  a  litigant  depend,  ought  not  to 
irrevocably  conclude  such  litigant  in  cases  where  the  party  and 
his  counsel  may  well  be  misled.     Barrett  vs.  Zacharie,  2  An.  656. 

Where  plaintiff  demanded  a  jury  trial,  without  putting  up  the  jury 
fee,  the  case  was  placed  on  the  jury  docket,  but  not  stricken 
from  the  non-jury  docket;  the  defendant  attended  court  till  the 
judge  announced  there  would  be  no  jury  the  following  week. 
The  defendant  failed  to  attend  that  week,  and  the  plaintiff  took 
judgment  against  him  on  the  non-jury  docket,  when  defendant 
had  material  testimony  in  his  favor  to  offer.  Held :  The  defendant 
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is  entitled  to  a  new  trial,  though  the  case  should  not  have  been 
placed  on  the  jury  docket.  Lanier  vs.  Shuler,  13  S.  W.  614 ;  77 
Tex.  24. 
From  the  adoption  of  our  O.  P.  it  has  been  the  settled  construction 
of  Arts.  389,  390  that  the  interest  required  to  authorize  an  in- 
tervention must  be  direct  and  closely  connected  with  the  object 
in  dispute,  founded  on  some  right,  claim  or  lien  either  conven- 
tional or  legal,  and  that  ordinary  personal  creditors  of  a  defend- 
ant have  no  right  to  interfere  with  the  administration  of  justice 
between  him  and  other  Individual  creditors  who  are  pursuing  their 
claim  in  the  ordinary  mode  of  legal  procedure.  Brown  vs. 
Saul,  4  N.   S.  434;  Pierre  vs.  Marr,  7  N.  S.  196. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  original  suit  was  instituted  by  plaintiff  on  a 
claim  of  six  hundred  dollars  for  services  rendered  the  defendant  as 
overseer  on  his  Elmwood  plantation  in  the  parish  of  Red  River  for 
and  during  the  year  1893,  and  falling  due  on  the  first  of  December 
of  that  year.  Averring  a  special  lien  and  privilege  upon  the  crops 
grown  on  said  plantation  during  that  year,  and  his  fear  and  be- 
lief that  the  defendant  would  part  with  or  remove  same,  he  obtained 
a  sequestration  thereof. 

Soon  after  the  aforesaid  sequestration  the  intervener  appeared  and 
filed  opposition  in  the  sequestration  suit,  the  purport  of  which  is 
that  he  had  filed  a  suit  on  the  12th  of  December,  1893,  against  same 
defendant  in  the  District  Court  of  the  parish  of  De  Soto,  wherein  he 
claimed  judgment  for  the  sum  of  eight  thousand  six  hundred  and 
fifty- three  dollars  and  forty-one  cents,  and  in  which  he  had  procured 
the  sequestration  of  certain  property  of  the  defendant,  consisting  of 
corn,  cotton  and  cotton  seed,  which  suit  and  seizure  are  referred  to 
and  made  parts  of  his  said  opposition. 

That  in  said  court  he  also  obtained  an  attachment  of  the  defend- 
ant's property  in  said  suit,  situated  in  the  parish  of  DeiSoto,  **and 
which  your  petitioner  hereby  affirms  and  in  no  way  abandons."  The 
opponent  further  represents  that  said  sum  of  money  was  advanced 
by  him  to  the  defendant  to  enable  him  to  make  and  gather  his  crops 
on  the  aforesaid  plantation  in  the  parish  of  Red  River  during 
the  year  1893,  and  to  secure  which  he  has  a  lien  and  privilege  on 
said  crops  as  the  furnisher  of  necessary  plantation  supplies. 
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He  further  represents  that  the  plaintiff 's  suit  was  brought  at  the 
instance  and  through  the  procurement  of  the  defendant,  and  that  his 
property  was  sequestered  with  his  consent,  averring  that  thi3  plain* 
tiff  was  not  indebted  to  the  defendant,  at  the  time,  in  any  amount. 

His  prayer  is  for  judgment  against  the  defendant,  enforcing  his 
lien  and  privilege  on  the  defendant's  crop  of  1893,  and  rejecting  the 
demands  of  the  plaintiff  altogether,  and  especially  his  demand  for 
a  lien  and  privilege. 

The  plaintiff  excepted  to  the  petition  of  intervention,  on  the 
ground  that  it  disclosed  no  cause  of  action  and  no  interest  in  the 
subject  matter  of  his  suit,  which  opponent  seeks  to  protect  or 
defend,  and  therefore  his  opposition  should  be  dismissed. 

In  the  alternative  of  said  exceptions  being  overruled,  the  plaintiff 
answers  and  avers  that  third  opponent  has  not  intervened  in  good 
faith,  but  that  the  purpose  and  object  thereof  is  to  hinder  and  delay 
him  in  recovering  a  judgment  against  the  defendant  with  a  recogni- 
tion of  privilege  on  his  crops.  He  further  avers  that,  by  virtue  of 
third  opponent's  having  judicially  made  claim  to  a  priority  of  privi- 
lege on  the  crops  of  the  defendant  and  respondent,  he  has  estopped 
himself  from  disputing  the  debt  and  privilege  he  asserts  against  the 
defendant,  and  hence  the  opposition  should  be  dismissed. 

The  defendant,  in  answer  to  the  third  opposition,  denies  all  and 
singular  the  allegations  therein  contained,  and  especially  denies  the 
iallegations  of  fraud  and  collusion  therein  charged. 

His  answer  to  plaintiff's  demand  is  a  general  denial.  On  these 
issues  the  case  was  tried  and  the  following  judgment  rendered, 
to -wit: 

First:  In  favor  of  the  plaintiff  against  the  defendant  for  the  sum 
of  five  hundred  and  eighty -six  dollars,  recognizing  and  enforcing  his 
lien  and  privilege  as  overseer  on  all  the  crops  by  the  defendant  pro- 
duced on  his  Elmwood  plantation,  in  the  parish  of  Red  River, 
in  1893,  condemning  same  to  be  seized  and  sold. 

Second:  In  favor  of  third  opponent  as  against  the  defendant, 
'^  recognizing  and  enforcing  his  lien  and  privilege  as  furnisher 
of  necessary  p^.antatlon  supplies,  to  the  extent  of  seven  thousand 
one  hundred  and  thirty -five  dollars,  on  all  the  crops  made  and 
raised  by  (the  defendant)  during  the  year  1893." 

Third:  That  as  between  the  plaintiff  and  the  intervener,  the 
former  is  entitled  to  preference  on  the  proceeds  of  sale. 
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From  that  judgment  the  defendant,  alone,  appealed,  after  making^ 
an  anavailing  effort  to  obtain  a  new  trial.  In  this  court  neither  the 
plaintiff  nor  the  opponent  has  made  any  appearance,  by  counsel  or 
brief,  and  neither  has  answered  the  appeal. 

In  this  court  defendant's  counsel  makes  complaint  of  the  second 
paragraph  of  the  judgment  alone,  thus  acquiescing  in  other  portions 
of  the  decree. 

The  question  for  decision  is,  whether  third  opponent  was  entitled 
to  recover  a  judgment  against  the  defendant,  '*  recognizing  and  en- 
forcing his  lien  and  privilege  as  furnisher  of  necessary  plantation 
supplies,  to  the  extent  of  seven  thousand  one  hundred  and  thirty- 
five  dollars,  on  all  the  crops  made  and  raised  (by  him)  during  the 
year  1898;"  or  should  it  have  been  restricted  to  the  question  of 
fraud  on  the  part  of  the  plaintiff  and  defendant  in  the  institution  of 
this  suit,  and  that  of  the  relative  rank  of  the  respective  privileges 
of  the  plaintiff  and  third  opponent. 

The  defendant's  contention  is,  that  third  opponent's  right  to  judg- 
ment is  confined  to  the  last  two  propositions,  and  that  the  second 
paragraph  of  the  judgment  is  ultra  petitionem,  and  was  a  complete 
surprise  to  him,  from  the  effect  of  which  he  is  entitled  to  relief  at 
our  hands. 

From  the  foregoing  synopsis  of  the  petition  of  third  opposition,  it 
appears  that  his  complaint  is,  that  at  the  time  plaintiff  filed  suit, 
and  sequestered  the  defendant's  crops  on  his  plantation  in  Red  River 
parish,  nothing  was  due  him,  and  that  the  suit  and  sequestration 
were  the  result  of  a  fraudulent  combination  between  the  plaintiff  and 
defendant. 

It  is  apparent  that  the  object  to  be  attained  thereby  was  the  defeat 
of  plaintiff's  seizure  of  defendant's  crops,  on  which  opponent  claimed 
a  superior,  or  ranking  lien  and  privilege,  and  against  which  he  had 
obtained  writs  of  sequestration  and  attachment  in  his  suit  in  De  Soto 
parish,  though  he  had  not,  at  the  time,  procured  a  seizure  thereun- 
der. 

Third  opponent's  effort  was,  undeniably,  to  forestall  the  plaintiff's 
seizure,  and  secure  control  of  the  defendant's  crops,  in  such  manner 
as  to  render  his  suit  and  writs  in  the  parish  of  De  Soto,  effective. 

The  opening  averment  of  his  opposition  proves  this,  for  it  makes 
specific  reference  to  the  De  Soto  suit,  stating  its  date,  amount 
claimed,  the  writs  therein  issued,  and  the  relief  prayed  for,  and  is 
33 
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concladed  by  the  statement,  *'  and  which  (snit)  yonr  petitioner 
hereby  affirms,  and  in  no  way  abandons." 

The  further  averment  in  reference  to  the  lien  and  privilege  is 
adjnvatory  of  the  allegation  previously  quoted  in  regard  to  the  De  Soo 
suit,  to  which  it  must  be  held  to  refer.  His  prayer  for  judgment 
against  the  defendant  for  the  recognition  and  enforcemenc  of  his 
lien  on  the  crops  of  1898  must  be  taken  in  connection  with  the  im- 
mediately following  request,  that  the  demands  of  the  plaintiff  be 
rejected,  and  especially  his  demand  for  a  lien  and  privilege — ^the  two 
being  correlative  parts  of  the  same  relief — each  having  reference  to 
the  principal  object  to  be  attained  by  the  suit,  the  control  of  defend- 
ant's crops. 

It  must  be  observed  that  the  third  opponent  demanded  no  writ, 
and  obtained  no  seizure  under  his  opposition.  The  assertion  of  his 
rank  and  priority  over  the  claim  and  privilege  of  the  plaintiff,  as 
well  as  his  charge  of  fraud  against  the  plaintiff  and  defendant,  are 
admissions  of  plaintiff's  dominion  and  control  of  the  res,  rendering 
his  opposition  necessary. 

We  think  third  opponent's  demand,  properly  construed,  restricts 
his  right  to  judgment  to  the  question  of  fraud  and  rank  of 
privilege,  and  that  he  was  entitled  to  no  other  judgment  or  relief. 
Reserving,  as  he  does  in  his  petition,  all  of  his  rights  and  claims  in 
the  De  Soto  suit  against  the  defendant,  the  third  opponent  must 
resort  to  that  jurisdiction  for  the  ascertainment  and  determination 
of  same. 

His  third  opposition  in  the  Red  River  court  can  not  be  employed  as 
an  aid  or  auxiliary  of  his  suit  in  the  De  Soto  court  against  same  de- 
fendant. 

We  are  of  opinion  that  the  contention  of  the  defendant  is  correct, 
and  that  the  judgment  appealed  from  should  be  amended  and 
affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  eliminate  therefrom  that  portion 
which  recognizes  the  lien  and  privilege  of  third  opponent  for  neces- 
sary plantation  sapplies  furnished  to  the  defendant  to  the  extent  of 
seven  thousand  one  hundred  and  thirty -five  dollars  on  all  the  crops 
made  and  raised  by  him  during  the  year  1898,  and  that  as  thus 
amended  same  be  affirmed,  costs  of  appeal  to  be  taxed  against  third 
opponent  as  appellee. 
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No.  11,466. 
R.  B.  HOLIilNQSWOBTH    VS.  ATKIKS  BBOTHEBS. 

The  unsworn  declaration  of  a  partner  reduced  to  writing  some  time  after  the 
transfer  (the  partner  testified  in  the  case  and  said  nothing  of  additional 
interest  iucluded  in  the  transfer)  will  not  be  admitted  in  evidence,  to  add  to  or 
to  explain  the  terms  and  conditions  of  the  contract  of  lease  transferred. 

-On  the  dissolution  of  a  provisional  seizure  for  informality  the  plaintitf  owes 
actual  damages  caused  by  the  wrongful  Issue  of  the  writ. 

The  citation  was  addressed  to  the  defendant  partnership. 

It  was  served  on  one  of  the  partners,  as  if  the  parmership  was  a  commercial 
partnership.  It  was  not  a  commercial  partnership  guoad  the  lease  to  them  of 
Immovable  property. 

One  of  the  partners  bonded  the  property  (provisionally  seized)  in  the  name  of  the 
partnership  and  received  and  disposed  of  the  property  in  the  name  of  the 
partnership. 

The  partnership  is  no  longer  In  a  position,  legally,  to  Invoke  the  want  of  citation 
of  one  of  the  partners. 

The  real  property  leased  to  a  commercial  partnership  creates  quoad  that  prop- 
erty a  Joint  and  not  an  obligation  tn  solido. 

The  transfer  of  a  lease  without  stipulation  does  not  carry  with  it  other  rights  than 
ihose  stated  in  the  contract. 

The  testimony  to  prove  the  number  of  acres  leased  is  conflicting.  The  weight  of 
the  testimony  supports  the  jury's  verdict. 

The  lessor  must  bear  the  expense  of  extraordinary  repairs  rendered  necessary  by 
an  overflow. 

The  inundation  of  the  land  was  not  unprecedented  and  gives  no  cause  for  reduction 
on  rent  account. 

Proof  fails  to  establish  an  amonnt  of  assessment  for  taxes  reduced,  of  which  the  de- 
fendant claims  the  benefit. 

APPEAL  from   the   Ninth  District  Court,  Parish  of  Red   River. 
Hall,  J. 

J.  C.  Egan  for  Plaintiff  and  Appellant : 

The  objection  to  citation  in  a  suit  commenced  by  conservatory  pro- 
I  cess  is  waived  by  bonding  tho  property.  Cross  on  Pleadings,  p. 
165,  Sec.  170;  Bush  vs.  Dewing,  24  An.  272. 

The  bonding  of  property  attached  was  giving  an  effect  at  least  equal 
to  an  appearance  curing  a  defective  citation  or  absolute  want  of 
citation.  Williams  et  al.  vs.  Gilkerson-Schloss  Commission  Com- 
pany, 46  An.  1013. 

The  map  of  a  surveyor  made  from  an  ex  parte  survey  may  be  re- 
ceived in  evidence  as  a  memorandum  from  which  he  can  testify. 

The  unsworn  interpretation  of  a  written  transfer,  made  several  years 
previous,  which  interpretation  was  made,  written  and  signed 


616  SUPREME  COURT   OF  LOUISIANA. 

Hollings worth  ts.  Atkins  Brothers. 

several  years  after  the  transfer,  is  not  admissible  in  evidence^ 
when  the  party  who  signed  it  is  present  and  sworn  as  a  witness. 

Commercial  partners  are  bound  in  aolido  for  the  debts  of  the  partner- 
ship.    C.  C.  2873. 

They  (particalar  partners) ,  in  order  to  entitle  them  to  the  protection 
of  this  role  of  law  (that  is,  not  to  be  bound  by  the  acts  of  par- 
ticular partners) ,  must  not  do,  or  consent  to  nor  sufiFer  anything 
to  be  done,  which  may  hold  them  out  to  the  world  as  general 
.  partners ;  and  it  would  always  be  prudent  and  proper  to  give 
public  notice  to  the  community  that  the  partnership  is  special 
and  of  the  particular  species  or  traffic  to  which  it  is  confined. 
Smith  on  Mercantile  Law,  p.  73. 

If  the  partners  are  privy  and  silent  and  permit  him  to  go  on  dealing 
in  this  way  without  giving  notice,  the  question  will  be  whether 
subsequent  approbation  is  not  equivalent  to  previous  consent. 
Story  on  Partnership,  note  p.  212. 

A  debtor  can  not  repudiate  a  contract  of  which  he  retains  the  fruits. 
36  An.  259. 

Though  a  partnership  engaged  strictly  and  solely  in  the  business  of 
farming  by  raising  the  products  of  the  farm  has  no  occasion  to 
draw  bills  of  exchange,  and  one  partner  can  not  bind  the  rest 
by  such  bills,  it  is  otherwise  when  the  firm  is  engaged  in  con- 
ducting a  saw -mill  and  buying  and  selling  lumber.  In  such  cases 
the  firm  is  properly  a  trading  partnership,  and  can  bind  each 
other  by  drawing  bills  of  exchange.     22  Howard  U.  S.  Rep.  266. 

Damages  for  the  wrongful  issuance  of  a  writ  of  provisional  seizure 
will  not  be  allowed  when  the  seizing  creditors  acted  without 
malice  and  when  the  circumstances  are  such  as  to  give  probable 
cause  for  the  seizure.     6  An.  402. 

The  substitution  of  the  new  lessee  to  the  old  one  and  the  discharge 
of  the  latter  is  a  novation.     14  An.  344;  C.  C.  2185,  2189. 

The  tenant  of  a  predial  estate  can  not  claim  an  abatement  of  the  rent 
under  the  plea  that  daring  the  lease  either  the  whole  or  a  part 
of  the  crop  has  been  destroyed  by  accident  unless  these  acci- 
dents be  of  such  an  extraordinary  nature  that  they  could  not  be 
foreseen  by  either  of  the  parties  at  the  time  of  the  contract,  such 
as  the  ravages  of  war  extending  over  a  country  then  at  peace 
and  when  no  one  entertained  any  apprehension  of  being  exposed 
to  invasion  or  the  like.  But  in  these  cases  the  loss  suffered  must 
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be  equal  to  one -half  the  value  of  the  crop  at  least  to  entitle  the 
tenant  to  an  abatement  of  the  rent.     0.  0.  2743. 

An  overflow  on  the  Mississippi  river  is  not  an  unforeseen  event,  and 
does  not  entitle  the  tenant  to  an  abatement  of  the  rent. 

The  periodical  overflow  of  a  river  is  not  an  extraordinary  ac- 
cident, and  if  a  party  seeks  to  give  to  an  inundation  that  char- 
acter he  must  show  that  it  was  unusual,  unforeseen,  and  one  to 
which  the  country  is  not  ordinarily  subjected.  Vinson  vs. 
Graves,  16  An.  162. 

21  Ab.  535,  in  which  it  was  decided  where  a  plantation  on  Red  river 
was  overflowed  that  it  was  not  an  unforeseen  accident,  and 
affirms  Vinson  vs.  Graves;  also  Jackson  vs.  Michael  &  Murdock, 
33  An.  728. 

Overflows  in  the  past  history  of  this  State  have  been  frequent  oc- 
currences, and  they  are  therefore  not  of  such  an  extraordinary 
nature  that  they  could  not  have  been  foreseen.  J.  N.  Payne, 
Jr.,  vs.  James  &  Trager;   45  An.  381. 


Pugh  &  Wilkinson  Attorneys  for  Defendant  and  Appellee: 

Citation  is  necessary  to  each  member  of  an  ordinary  partnership. 
Process  served  on  one  member  will  not  bring  the  partnership 
into  court,  and  the  judgment  against  the  partner  not  cited  is  an 
absolute  nullity.     LeBlanc  ei  al,  vs.  Marsoudet,  25  An.  464. 

In  a  purchase  of  real  estate  by  a  commercial  partnership,  the  same 
becomes  the  joint  property  of  the  partners,  and,  by  parity  of 
reasoning,  in  a  lease  of  real  estate  by  a  commercial  partnership, 
the  same  becomes  the  joint  property  of  the  partnership. 
Thomas  vs.  Scott,  3  R.  356;  May  et  al,  vs.  Railroad  Co.,  44  An. 
444. 

When  one  member  of  an  ordinary  partnership  appears  and  bonds  the 
property  provisionally  seized,  such  does  not  cure  the  want  of 
citation  on  the  other  partner  not  cited.  Love  vs.  Dickson,  7  N. 
S.  161. 

A  contract  of  lease  for  a  term  of  flve  years  is  an  entity,  and  any 
over-payment  for  one  year  inures  to  the  benefit  of  subsequent 
years. 

If  in  the  lease  of  a  predial  estate  the  premises  have  been  stated  to 
be  of  a  greater  extent  than  they  in  reality  are,  the  lessee  may 
claim  an  abatement  of  rent.     C.  C,  Art.  2701. 
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When  a  loss  deed  is  made  the  basis  of  a  defence,  its  loss  need  not  b& 
advertised  before  it  is  admissible  to  introduce  parol  proof  of  its- 
contents.  The  same  is  true  of  an  administrator's  bond,  and  for 
the  same  reason  the  notes  of  a  surveyor,  shown  to  be  Correct, 
need  not  be  advertised  as  lost  before  introducing  parol  evidence- 
of  contents.  Gordon  vs.  Penn  et  al.,  26  An.  367:  Cox  vs. 
Bradley,   15  An.  529. 

On  a  plantation  that  had  not  overflowed  as  late  as  June  since  1866, 
an  overflow  at  that  season  of  the  year  must  be  considered  as- 
unusual,  unforeseen,  and  one  to  which  the  country  was  not  ordi- 
narily subjected.  It  is  only  the  periodical  overflow  of  the  waters- 
of  a  river  that  is  not  an  extraordinary  event.  0.  C,  Art.  2743; 
Vinson  vs.  Graves,  16  An.  162. 

Repairs  and  reconstructions  rendered  necessary  by  an  overflow  must, 
be  borne  by  the  lessor.  0.  0.  2716-17-18,  2693-94;  Payne  vs. 
James  et  al.,  45  An.  381. 

One  who  secures  a  reduction  of  his  taxes  on  leased  property  of  fifty 
per  cent.,  on  the  condition  that  he  will  grant  a  reduction  of  rent 
to  his  lessee  to  the  same  extent,  can  not,  after  obtaining  and  en- 
joying the  reduction  of  his  taxes,  refuse  to  comply  with  the 
condition  on  which  it  was  granted.  Kenner  vs.  Holliday,  19  La. 
154;  0.  P.  35;  0.  0.  1890,  1902. 

Attorney's  fees  are  allowable  on  the  dissolution  of  a  writ  of  pro- 
visional seizure,  as  well  as  other  actual  damages.  Fernandez  &. 
Oo.  vs.  Millt>r,  26  An.  120;   Barrimon  vs.  McFeely,  32  An.  1179. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Plaintiff  claims  rent  as  lessor  of  a  plantation  on  Red 
river  known  as  the  "  Jordan  Ferry  "  plantation. 

The  defendants  held  as  transferees  of  Smith  Bros,  for  the  years 
1891  to  1894. 

For  the  year  1892,  the  defendants,  after  they  had  became  trans- 
ferees of  the  lease,  executed  two  notes,  one  for  the  sum  of  two 
thousand  and  thirty-two  dollars  and  sixty-six  cents  due  November 
1,  1892,  and  the  other  for  five  hundred  and  eighty- eight  dollars  due 
on  the  30th  of  that  month. 

Prior  to  their  maturity,  the  plaintiff  instituted  suit  on  these  two- 
notes  and  caused  a  writ  of  provisional  seizure  to  issue. 
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The  defendants  moved  to  diseiolve  this  writ  of  provisional  seizure 
on  two  grounds. 

1.  That  the  writ  issued  without  cause. 

2.  That  the  affidavit  to  the  petition  for  the  writ  was  made  by  the 
attorney  when  the  plaintiff  was  present. 

The  first  ground  was  overruled;  the  second  was  pronounced 
fatal  to  the  writ ;  the  provisional  seizure  was  dissolved  for  the  reason 
that  it  is  only  in  the  absence  of  the  principal  that  the  attorney  can 
make  the  affidavit. 

Atkins  Bros.,  the  defendants,  obtained  a  release  of  a  portion  of  the 
property  seized,  by  executing  a  forthcoming  bond  on  the  11th  day  of 
October,  1892. 

A  second  forthcoming  bond  was  executed  on  the  17th  day  of 
October  and  all  the  property  under  seizure  was  released. 

Plaintiff  amended  his  original  petition  and  procured  another  writ 
of  provisional  seizure  and  caused  the  seizure  of  the  property  on 
which  he  claimed  a  privilege. 

On  the  10th  day  of  January,  1898,  the  defendants  executed  a 
forthcoming  bond  and  obtained  its  release  from  the  second  provis- 
ional seizure  made. 

Subsequently,  one  of  the  partners  interposed  an  exception  on  the 
ground  that  he  had  not  been  cited. 

The  exception  was  overruled. 

The  defendants  answered. 

The  case  was  tried  by  jury. 

The  verdict  was  for  plaintifiF  against  the  defendants  in  solido  for 
the  sum  of  one  thousand  four  hundred  and  seventy  dollars. 

After  an  ineffectual  attempt  to  obtain  a  new  trial,  the  plaintiff 

appeals. 

Bill  op  Excbptions. 

The  defendants  on  trial  attempted  to  prove  their  right  to  any 
over- payment  made  of  rent  for  the  year  1890  by  those  from  whom 
they  leased. 

To  that  end  they  offered  to  prove  that  in  the  transfer  of  the  lease 
to  them  by  Smith  Bros,  the  latter  intended  to  convey  their  right  to 
claim  any  over- payment  of  rent  on  account  of  any  deficiency  of 
acreage  in  the  year  before  stated. 

The  paper  offered  to  prove  intention  was  signed  by  a  member  of 
the  firm  of  Smith  Bros,  some  time  after  the  suit  at  bar  had  been  in- 
stituted. 
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This  member  of  the  firm  had  testified  as  a  witness  in  the  case,  and 
said  nothing  about  this  transfer. 

The  court  a  gtm  held  that,  if  he  was  to  give  an  interpretation  to 
the  transfer  different  from  what  it  showed  on  its  face,  he  should 
^ve  it  under  oath,  and  not  by  written  statement. 

No  rule  sanctions  the  method  adopted  to  prove  the  intention 
of  the  contracting  parties. 

If  the  act  needed  interpretation  in  order  to  include  all  the  rights 
transferred,  the  writing  offered,  being  unsworn  to  and  ex  parley  was 
not  admissible,  for  it  could  add  nothing  to  the  legal  rights  of  the 
parties. 

The  ruling  was  correct  and  the  document  properly  excluded. 

The  amended  petition  for  a  pro^isioral  seizure,  and  the  second 

seizure  made,  leaves  but  little  to  discuss  in  matter  of  the  dissolution 

of  the  original  writ,  save  the  damages  claimed  to  be  due  because  of 

its  illegality. 

Alleged  Want  of  Citation. 

One  of  the  defendants  pleads  and  argues  that  he  was  not  cited ; 
that  the  partnership  of  which  he  was  a  member  was  not  a  commer- 
cial partnership,  and  that  the  service  of  the  citation  addressed  to  the 
partnership  does  not  cure  the  want  of  citation  on  the  partner  not 
cited. 

The  defendants  having,  in  the  name  of  the  partnership,  applied  to 
the  court  to  bond  the  property,  and  having  executed  a  forthcoming 
bond  in  favor  of  the  sheriff  and  taken  possession  of  the  property, 
have  cured  any  defect  of  citation,  or  the  absolute  want  of  citation. 

Be  the  partnership  commercial  or  ordinary,  the  fact  remains  that 
the  bond  was  executed  in  the  name  of  the  partnership,  to  whom  the 
property  seized  was  delivered. 

A  partnership  can  not  repudiate  a  bond  whereby  it  has  obtained 
the  possession  of  property. 

The  records  do  not  disclose  that  it  was  the  act  of  one  of  the  part- 
ners, as  argued,  bpt  that  it  was  the  act  of  the  partnership. 

There  was  an  appearance  made  in  the  case,  by  the  act  of  bonding. 
It  was  the  condition  precedent  to  obtaining  release  of  the  property 
on  a  forthcoming  bond. 

Such  was  the  ruling  in  a  namber  of  cases  of  this  court.  The  first 
case  being  Rathbone  &  Co.  vs.  Ship  London,  6  An.  439;  Bush  & 
Thompson  vs.  Barring,  24  An.  272;  Williams  vs.  Gilkerson-Sloss 
Commission  Company,  45  An.  1013. 
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An  Obdinaby  Pabtnbrship. 

The  lease  of  real  estate  by  a  commercial  partnership  will  not  have 
the  effect  of  binding  the  partners  in  aolido. 

The  lease  and  the  purchase  of  real  estate  are  not  different,  in  so 
far  as  relates  to  the  extent  of  the  ownership  of  the  partners  of  an 
ordinary  partnership.  The  real  property  bought  by  a  commercial 
partnership  is  the  joint  property  of  the  individual  partners. 

The  same  rule  will  apply  to  a  lease. 

The  articles  of  the  code  limit  commercial  partnership  to  the  pur- 
chase of  any  personal  property  and  its  sale ;  to  carrying  personal 
property  for  hire  in  ships  or  other  vessels.     0.  C.  228. 

In  interpreting  the  provisions  of  the  law  relating  to  commercial 
partnerships  this  court  has  decided  that  the  purchase  of  real  estate 
is  foreign  to  the  purpose  of  a  commercial  partnership. 

The  reasoning  which  leads  to  this  conclusion  and  establishes  its 
correctness  applies  with  equal  force  to  the  contract  of  lease. 

The  immovable  property  leased  by  a  commercial  partnership  is 
held  by  the  partnership  for  the  purposes  of  the  firm  under  conditions 
similar  to  those  attending  the  ownership  of  immovable  property,  and 
ordinarily  the  obligations  of  the  partners  are  joint. 

It  occurs  that  in  the  case  at  bar  the  responsibility  of  the  lessors  is 
not  materially  lessened  by  this  joint  liability. 

All  the  property  provisionally  siezed  was  subject  to  the  lessor's 
privilege. 

The  right  is  not  limited  by  the  joint  responsibilty,  for  the  lessor's 
privilege  covers  the  whole  property. 

Even  the  property  of  third  person  is  subject  to  that  privilege  when 
it  is  found  on  the  property  leased. 

A  partner  whose  obligation  is  only  joint  and  who  has  furnished  a 
release  bond,  to  pay  the  judgment  should  he  be  condemned,  must  be 
held  bound  to  an  amount  equal  to  his  obligation  on  the  bond. 

Thus  bound  it  must  be  of  little  moment  to  him  whether  the  obli- 
gation is  joint  or  in  aolido. 

Moreover  the  judgment  appealed  from  condemns  the  defendants 
in  Bolido  to  pay  the  amount  pronounced  due. 

The  jury  returned  that  the  defendants  were  liable  in  aolido. 

Neither  of  the  defendants  has  answered  the  appeal  and  prayed 
for  the  amendment  of  the  judgment. 

The  judgment  as  to  them  must  remain.     C.  P.  889. 


522  SUPREME  OOUBT  OF  LOUISIANA. 

HolHngBworth  y8.  Atkins  Brothers. 

To  the  amount  of  the  jndfi^ent  the  queBtion  of  solidarity  is  finally 
determined. 

In  reference  to  the  balance  dne  it  is  secured  to  the  limit  of  the  ob*> 
ligation  on  the  bond  of  release. 

AcRBs  OF  Land  Leased. 

The  defendants  claim  in  their  reconventional  demand  a  deduction 
for  twenty- eight  and  three -fourths  acres,  alleged  shortage  in  th& 
number  of  acres  for  the  years  1890,  1891  and  1892,  at  four  dollars  and 
fifty  cents  an  acre,  and  a  deduction  for  a  shortage  of  thirty -on& 
acres  for  the  year  1890  at  five  dollars  an  acre. 

The  jury,  in  making  up  their  verdict,  erroneously  included  over- 
payments by  Smith  Brothers,  transferrors  of  the  lease  to  the  defend- 
ants, though  the  court  had  excluded  testimony  offered  to  prove  that 
claim. 

A  lease  transferred  will  not  include  a  right  to  amounts  overpaid 
by  the  transferrors  at  the  date  of  the  transfer,  unless  it  is  expressly 
declared  that  the  right  is  transferred  with  the  lease. 

It  is  a  right  distinct  from  those  under  the  lease  and  not  carried 
with  the  transfer  of  the  lease  without  some  statement  to  that 
effect. 

The  defendants  not  having  been  subrogated  to  the  right,  it  re- 
mained  with  those  who  paid  the  amount  without  having  received 
consideration  therefor. 

The  right  of  a  purchaser  of  a  lease  (without  qualification) ,  for  its 
unexpired  term,  commences  from  the  date  of  purchase.  Walker  & 
McVean  vs.  Dohan,  39  An.  745. 

The  over- payments  made  by  the  defendants  themselves  were  for- 
lease  of  lands  for  1891  and  1892,  and  we  are  now  to  determine 
whether  they  should  be  deducted  as  claimed. 

Regarding  this  area,  it  is  proved  that  in  February,  1892,  the 
plaintiff  and  one  of  the  defendants,  for  the  purpose  of  fixing  the 
amount  of  the  rent  notes  that  were  executed  by  the  defendants  to 
the  order  of  plaintiff,  the  lessor,  agreed  that  there  were  four  hundred 
and  twenty -eight  and  three -fourths  acres  of  land  contained  in  the 
tracts  leased. 

Subsequently,  the  defendants  had  the  lands  surveyed,  in  order  ta 
establish  the  number  of  acres  they  had  leased  from  the  plaintiff. 

The  land  was  leased  subject  to  measurement. 
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The  surveyor,  after  his  survey,  fixed  the  number  of  acres  at  four 
hundred  and  seven  acres  and  informed  the  defendants  that  that  was 
the  entire  area  of  the  leased  lands.  The  plaintiff  was  not  notified  of 
the  survey. 

After  the  suit  had  been  instituted,  the  plaintiff  employed  the 
same  surveyor  as  the  one  that  defendant  had  previously  employed ; 
the  survey  was  made  ea;  parte.  No  notice  whatever  was  given  to  the 
defendant. 

The  last  survey  shows  an  increased  area  of  twenty -eight  and 
three- fourths  acres. 

We  gather  from  the  conflict  of  testimony  that  in  the  last  survey 
a  less  number  of  acres  was  deducted  as  uncultivable  than  was  de- 
ducted in  the  first  survey. 

There  ar^  sloughs  and  other  places  not  cultivable  in  the  fields^ 
also  skirt  lands  not  cleared  for  cultivation. 

The  jury  determined  that  the  first  survey  was  correct. 

The  difference  is  not  great.  It  is  a  question  purely  of  fact.  The 
evidence  is  conflicting.  The  principle  is  laid  down  and  generally  re- 
ceived as  correct,  that'  where  there  is  no  decided  preponderance  of 
evidence  on  either  side,  the  case  depending  mainly  upon  the  con- 
flicting testimony  of  the  parties  themselves  who  are  equally  respect- 
able and  unimpeached,  the  jury  are  the  proper  persons  to  decide 
between  them  as  to  whose  testimony  is  entitled  to  the  greatest  credit 
and  the  verdict  ought  not  for  this  cause  to  be  disturbed.  Proffat  on 
Jury  Trials. 

There  is  in  the  case  at  bar  a  preponderance  of  testimony  in  sup- 
port of  the  verdict.  The  surveyor  himself  does  not  depose  that  his 
first  survey,  considered  correct  by  the  jury,  was  incorrect.  A  verdict 
is  entitled  to  the  regard  of  an  appellate  court  on  questions  of  fact. 

The  overflow.  The  next  item  claimed  in  defendants'  reconvention 
is  for  repairs  and  reconstructions  on  the  land  leased. 

The  testimony  shows  that  more  than  two  hundred  and  fifty  dollars 
were  expended. 

During  more  than  a  month  in  1892  the  place  was  covered  by  water 
several  feet  in  depth. 

The  fences,  the  houses  and  cisterns  were  greatly  damaged  and 
partly  destroyed.     Extraordinary  repairs  were  necessary. 

Subsequently  these  expenses  were  incurred  by  the  defendant. 

These  improvements  consisted  of  reco  as  tractions  and  repairs  not 
in  the  line  of  the  ordinary. 
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They  were  permanent  and  added  value  to  the  place.  The  plaintiff 
mast  bear  the  expense  of  extraordinary  repairs  rendered  necessary 
by  an  overflow. 

Alleged  unprecedented  overflow.  The  defendants  claim  that  in 
consequence  of  an  nnnsnal,  extrn  ordinary  and  unforeseen  overflow 
they  were  able  to  grow  only  about  twenty- five  or  thirty  per  cent,  of 
a  crop  after  the  waters  subsided  and  to  that  per  cent,  he  asks  that 
the  rent  price  be  reduced. 

The  testimony  does  not  support  defendants'  contention. 

Inundations  of  these  lands  were  not  unprecedented.  Witnesses 
deposed  that  they  were  entirely  under  water  during  several  floods 
in  preceding  years.  The  intervals  between  the  overflows  were  not  of 
such  number  of  years  as  to  afford  reasons  to  exclude  all  apprehen- 
sion upon  the  subject.  The  accident  was  not  of  such  an  extra- 
ordinary nature  that  io  could  not  be  foreseen,  and  therefore  it  would 
not  justify  a  reduction  of  the  rent. 

The  lands  are  on  a  navigable  stream,  which  periodically  overflows 
its  banks  in  that  section  of  the  State. 

It  has  never  been  decided  by  this  court  that  the  lease  of  lands  thus 
exposed  is  subject,  in  effect,  to  the  ^*  high  water  clause"  without 
stipulating  that  condition. 

The  following  decisions  control  the  case  on  this  point :  Vinson  vs. 
Graves,  16  An.  162;  Massur  vs.  Murray,  21  An.  535;  Jackson  vs. 
Michael  &  Murdock,  88  An.  728 ;  Payne  vs.  James  &  Trager,  45  An. 
881,  and  Art.  2743  of  the  Civil  Code, 

The  defendants,  in  the  order  of  their  defence,  next  claim  that  the 
police  jury  having  passed  an  ordinance,  by  which  they  reduced  the 
assessments  on  all  overflowed  lands  fifty  per  cent.,  provided  that 
in  cases  of  lessors  they  allowed  a  corresponding  reduction  in  the 
rental ;  they  are  entitled  to  the  bounty  offered  to  the  unfortunate 
land  owners  and  lessees  who  were  the  victims  of  the  overflow 
of   1892. 

The  records  disclose  that  there  was  a  reduction  of  the  assessment 
made  of  defendant's  property. 

The  amount  of  the  whole  assessment  is  not  proved,  nor  is  it 
established,  with  sufficient  particularity,  that  reduction  was  made 
which  should  enure  to  the  benefit  of  plaintiff 's  lessor. 

There  was  an  attempt  made  to  complete  the  proof  regarding  this 
reduction. 
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Upon  objection,  the  testimony  was  excluded  and  no  bill  was  re- 
served. 

Dissolution  op  the  First  Writ. 

The  plaintiffs  are  entitled  to  damages,  in  a  limited  amonnt,  for  the 
wrongful  suing  out  of  the  first  writ  of  provisional  seizure. 

The  evidence  satisfies  us  that  one  hundred  and  fifty  dollars  is 
a  reasonable  amount.  This  includes  the  fees  of  attorneys  and  other 
expenses  incurred  in  a  defence,  on  motion  to  dissolve,  which  re- 
sulted in  a  dissolution  of  the  writ. 

Though  the  lessor  has  the  right  to  detain  the  property  on  the 
leased  premises  until  the  rent  is  paid,  and  the  removal  of  it  gives 
just  cause  for  the  writ,  the  law  requires  compliance  with  its  terms, 
and  if  dissolved  because  of  informality,  the  defendant  is  entitled  to 
damages  to  which  he  has  been  subjected.  Fleetwood  vs.  Dwight, 
8  An.  482. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  increasing  the  principal  of  the  judg- 
ment against  defendants  from  one  thousand  four  hundred  and 
seventy  dollars,  principal,  to  two  thousand  six  hundred  and  twenty 
and  sixty -six -one -hundredths  dollars,  with  five  per  cent,  interest  on 
two  thousand  and  thirty- two  and  sixty- six -one -hundredths  dollars 
from  November  21,  1892,  and  five  per  cent,  interest  on  five  hundred 
and  eighty- eight  dollars  from  November  30,  1892,  subject  to  the 
following  credits,  viz. :  Thirty  dollars,  an  admitted  error  of  calcula- 
tion ;  one  hundred  and  thirty  dollars,  over-payment  on  acreage  of 
lands  leased;  two  hundred  and  fifty  dollars,  for  extraordinary  re- 
pairs; one  hundred  and  fifty  dollars,  damages  caused  by  the  illegal 
provisional  seizure ;  that  the  defendants  are  bound  in  solido  to  the 
amount  of  one  thousand  four  hundred  and  seventy  dollars,  and 
interest  thereon,  and  jointly  for  the  remainder  due ;  that  plaintiff's 
provisional  seizure  be  sustained  and  his  lessor's  lien  and  privilege 
recognized  on  all  the  property  seized,  until  payment  of  the  whole 
amount  of  the  rent,  and  that  same  be  enforced  on  the  whole  of  the 
property  seized  to  the  whole  amount  of  this  judgment,  interest  and 
costs. 

As  amended,  the  judgment  is  affirmed  at  appellee's  costs. 
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No.  11,378. 

The  Bast  Louisiana  Railroad  OoMPAmr  vs.  The  Oity  of  New 

Orleans. 

Seo.  34  of  Art.  186  of  1888  applies  to  street  railways  operated  within  the  corporate 
limits  of  the  oity  of  New  Orleans. 

The  City  Council  of  New  Orleans  has  the  power  to  refuse  the  grant  of  a  right  of 
way  through  the  streets  of  the  city  to  a  railroad  operated  beyond  the  city 
limits.  It  can  also  demand  a  price  for  the  privilege,  and  it  can  also.  If  it  deems 
the  exercise  of  the  power  reasonable  and  proper,  grant  the  right  of  way  to  a 
railroad  operating  their  lines  beyond  the  city  Into  other  territory,  without 
compensation  in  money,  but  for  other  considerations. 

In  such  a  case,  If  the  grant  is  accepted,  It  is  irrevocable,  except  for  a  violation  of 
their  terms. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Ellis,  J. 


Farrar,  Jonas  <&  Kruttschnitt  Attorneys  for  Plaintiff  and  Appellee : 

The  city  of  Mew  Orleans  had  ample  legislative  authority  to  grant  the 
plaintiff  the  right  of  way  in  question.  Section  8  of  Act  No.  20  of 
1882,  paragraph  18;  Art.  248,  Constitution  of  1879;  Sec.  680, 
Revised  Statutes;  Duplessis  vs.  Brown,  14  An.  842. 

The  plaintiff  does  not  operate  a  street  railroad,  and  the  grant  does 
not  cover  such  a  franchibe ;  hence,  the  Act  135  of  1888,  requir- 
ing street  railway  franchises  to  be  sold  at  auction,  does  not  ap- 
ply.    Booth's  Street  Railway  Law,  Sec.  1. 

The  grant  having  been  lawfully  and  unconditionally  made,  and  thus 
accepted  and  acted  upon,  is  an  executed  contract,  and  is  pro- 
tected from  impairment  by  the  Constitution  of  the  United  States. 
It  can  not  be  withdrawn  or  onerously  modified  without  plaintiff's 
assent.  Booth's  Street  Railway^  Law,  Sec.  40;  City  vs.  Tele- 
phone Company,  40  An.  41;  St.  Louis  vs.  Telephone  Company, 
148  U.  S.  103. 


E,  A,  O^ Sullivan,  City  Atttomey,  for  Defendant  and  Appellant: 

The  plaintiff  in  this  case  was  bound  to  know  that  under  the  laws  in 
force  when  Ordinance  6139  was  passed  that  street  railroad  fran- 
chises could  not  be  granted  except  at  public  auction,  and  to  the 
highest  bidder. 


NEW  ORLEANS,  APRIL,  1894.  627 

Railroad  Co.  vs.  City. 

He  was  boond  to  know  that  he  could  not  acquire  this  valuable  fran- 
chise without  paying  the  city  for  it,  and  he  was  bound  to  know 
that  all  laws  which  permit  the  transfer  of  these  franchises  with- 
out advertising  for  what  consideration  parties  desire  to  give  had 
been  abrogated  by  the  act  of  1888,  and  that,  therefore,  his  title 
to  the  same  was  null  and  void. 

Act' 135  of  1888,  Sec.  4,  provides:  ''That  said  council  shall  not  have 
power  to  grant,  renew  or  sell  or  to  dispose  of  any  street  railroad 
franchise  except  after  at  least  three  months'  publication  of  the 
terms  and  specifications  of  said  franchise,  and  after  the  same 
has  been  adjudicated  to  the  highest  bidder  by  the  comptroller, 
as  provided  in  Sec.  21  of  the  City  Charter." 


Chaa.  Louquej  Attorney  at  Law,  as  amicus  ofurim^  submitted  a  brief. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  plaintiff  company  has  its  domicile  in  the  par- 
ish of  St.  Tammany,  and  operates  a  railroad  from  Pearl  River  Sta- 
tion, on  the  line  of  the  New  Orleans  &  Northeastern  Railroad  Com- 
pany, to  Covington,  in  said  parish,  and  a  branch  to  Mandeville, 
and  has  thirty-six  miles  of  road  in  active  use. 

The  charter  of  the  company  confers  the  power  upon  the  directors 
to  extend  the  road  to  points  in  Mississippi  and  Louisiana. 

By  an  arrangement  with  the  Northeastern  Railroad  Company,  it 
runs  its  trains  over  that  road  to  the  city  of  New  Orleans,  at  its 
terminus  on  Press  street. 

To  facilitate  its  business  in  the  transportation  of  freight  and 
passengers,  and  for  the  convenience  of  its  patrons,  it  obtained  from 
the  City  Council  of  New  Orleans,  by  Ordinance  6139,  the  privilege  to 
construct  and  operate  a  railroad  with  steam  power  from  a  point  on 
the  Northeastern  Railroad,  where  it  intersects  Edinburg  avenue, 
through  said  avenue  to  Bayou  St.  John,  across  said  bayou  to  the 
road-bed  of  the  Spanish  Fort  Railroad,  and  over  said  road- bed  to  the 
comer  of  Canal  and  Basin  streets. 

No  price  was  paid  for  this  grant,  and  the  consideration  alleged  is 
the  convenience  of  the  citizens  of  New  Orleans,  in  giving  them 
better  access  to  the  trains  of  the  plaintiff  company,  which  at  present 
are  some  distance  from  the  centre  of  the  city. 
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The  plaintiff  company  accepted  the  grant  and  proceeded  to  comply 
with  it,  and  expended  some  three  thousand  dollars  in  work,  and  in 
anticipation  of  its  benefits  consjiracted  the  Mandeville  branch. 

No  price  haying  been  paid  for  the  grant,  the  City  Council,  believing 
it  to  be  null  and  void,  repealed  the  ordinance  granting  it.  Hence 
this  suit,  to  have  declared  null  and  void  the  repealing  ordinance. 

The  action  of  the  City  Council  was  based  on  the  provisions 
of  Sec.  84  of  Act  135  of  1888.  This  section  of  the  act  manifestly  ap- 
plies only  to  street  railway  franchises,  granted  for  the  purpose 
of  operating  a  road  exclusively  within  the  city  limits.  It  does  not 
apply  to  railroads  carrying  the  mails  and  transporting  freight 
and  passengers  long  distances  beyond  the  limits  of  the  city.  The 
Legislature  never  intended,  and  in  the  nature  of  things  such  inten- 
tion would  be  impractical  in  execution,  to  cause  railroads  coming 
into  the  city  from  a  distance  to  have  the  franchises  of  the  right  of  way 
sold  at  stated  times  to  the  highest  bidder.  The  act  is  limited  in  its 
application,  when  it  says  that  the  City  Council  shall  have  no  power 
*  *  *  '*  to  sell  or  dispose  of  any  street  railroad  franchise  except 
after,  at  least,  three  months'  publication  of  the  terms  and  specifica- 
tions of  said  franchise,  and  after  the  same  has  been  adjudicated  to 
the  highest  bidder  by  the  comptroller,  as  provided  in  Section  21  of 
the  city  charter."  No  latitude  of  construction  could  make  the  pro- 
visions of  this  section  of  the  Act  135  of  1888  extend  to  other  than 
roads  which  are  operated  exclusively  within  the  corporate  limits. 

The  fact  that  the  plaintiff 's  road  reaches  the  city  over  another 
road  does  not  change  its  character  into  a  street  railway.  Its 
attempt  to  reach  the  road  over  which  in  part  it  runs  its  trains 
is  a  matter  of  convenience.  Its  destination  is  still  beyond  the  city 
limits,  and  practically  it  is  a  continuous  line  of  road  from  the  city 
to  its  objective  point — Covington.  If  it  ran  its  trains  only  from  its 
intersection  with  the  Northeastern  Railroad  within  city  limits,  and 
carried  passengers  and  freight  between  these  points,  it  would  be 
classed  as  a  street  railway  and  come  within  the  purview  of  Sec.  4 
of  Act  136  of  1888. 

But  this  is  not  a  fact.  The  object  of  the  plaintiff  company  is  to 
carry  freight  and  passengers  on  its  own  cars  beyond  the  city  limits  to 
Pear  River  Station,  when  they  will  reach  their  own  road-bed.  As  the 
road  of  plaintiffs  is  not  a  street  railway,  the  City  Council  had  the 
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power  to  grant  the  franchise  withoat  requiring  a  compliance  with 
Act  135  of  1838.     Art.  243  of  the  Constitution. 

The  consent  of  the  city  is  only  necessary  to  grant  the  privilege  of  a 
right  of  way  to  a  railroad  running  beyond  the  city's  limits.  See 
689  R.  S. 

Having  granted  the  franchise  to  plaintiffs  and  it  having  been  ac- 
cepted the  contract  was  perfected.  New  Orleans  vs.  Telephone 
and  Telegraph  Co.     40  An.  41. 

In  the  case  of  City  of  New  Orleans  vs.  Telephone  and  Telegraph 
Co.,  40  An.  41,  this  court  said: 

''  Obviously  upon  the  clearest  consideration  of  law  and  justice,  the 
grant  of  authority  to  defendant  when  accepted  and  acted  upon  be- 
came an  irrevocable  contract,  and  the  city  is  powerless  to  set  it  aside 
or  to  interpolate  new  and  more  onerous  considerations  therein. 
Such  has  been  the  well  recognized  doctrine  of  the  authorities  since 
the  Dartmouth  College  case.     4  Wheat.  518." 

The  city  of  New  Orleans  can  as  a  matter  of  right  refuse  to  grant  the 
authority  for  a  passage  through  its  streets  of  a  railroad.  Il  can 
also  demand  a  price  for  the  privilege.  But  it  can  also,  as  a  matter 
of  right,  if  it  deems  the  exercise  of  the  power  reasonable  and  proper, 
grant  the  right  of  way  to  a  railroad  extending  its  lines  into  other 
territory  without  a  compensation  in  money,  but  for  other  considera- 
tions. 

In  the  instant  case  the  council  has  granted  to  a  railroad  company 
a  right  of  way  through  certain  streets  for  the  purpose  of  operating 
its  road  beyond  the  limits  of  the  city.  The  g^ant  has  been  accepted, 
and  except  foi  a  violation  of  its  terms  it  is  irrevocable. 

Judgment  affirmed. 


No.  11,364. 
Antonio  Augusti  vs.  Citizens  Bank  op  Louisiana. 

No  sales,  whether  Judioiul,  forced  or  voluntary,  of  property  mortgaged  to  the  Citi- 
zens Bank  can  affect  Its  rights  secured  by  the  24th  section  of  its  charter. 

Hot  as  to  taxes,  it  must  be  presumed  that  the  Legislature  did  not  intend  to  deprive 
the  State  of  any  prerogative,  right  or  property,  unless  in  terms  expressive  or 
inference  irresistible. 

The  property  of  the  mortgage  stockholders  was  always  subject  to  taxation,  and 
the  remedy  to  compel  payment  remains  unimpaired  by  the  charter. 
34 
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Augusti  vs.  Citizens  Bank. 

Tbe  law  does  not  contemplate  that  the  assessor  shall  test  titles  in  order  to  make 

assessment  of  the  property. 
A  prima  facie  title  suffered  to  remain  unquestioned  on  the  ofHclal  records,  taken  In 

good  faith  as  a  basis  for  the  assessment,  is  a  compliance  with  the  requisition  of 

the  statute  regarding  assessmeuts. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ThMrd,  J. 


Farrar,  Jonas  <&  Kruttachnitt  Attorneys  for  Plaintiff  and  Appellee : 

Any  peraon  who  pays  the  taxes  levied  on  an  assessment  in  a  given  name 
is  estopped  from  afterward  alleging  that  sach  assessment  is  in- 
valid. Read  vs.  Creditors,  39  An.  125;  Factors  and  Traders  In- 
surance Company  vs.  Levi,  42  An.  485. 

Under  Art.  329  of  the  Code  of  Practice  replications  are  prohibited  in 
Louisiana  and  therefore  all  allegations  in  the  answer  are  open  to 
every  objection  of  law  and  of  fact,  such  as  nonage,  coverture^ 
fraud,  prescription  and  the  like,  as  if  specially  pleaded.  If  the 
defendant  be  surprised  the  proper  remedy  is  a  continuance  or  a 
new  trial.  Planters'  Bank  vs.  AUard,  8  New  Series,  141 ;  Hen- 
nen's  Digest,  p.  1155. 

A  tax  deed,  even  though  made  pursuant  to  a  sale  under  a  void  as- 
sessment, is  nevertheless  prima  fa^ie  valid,  and  an  assessment 
in  the  name  of  a  purchaser  under  that  deed,  or  of  any  one  hold- 
ing under  him,  and  in  whose  name  the  property  stands  on  the 
conveyance  records,  i6  a  valid  assessment  and  vests  a  perfect 
title  in  one  purchasing  under  it.  State  ex  rel,  Maspereau  vs. 
Batt,  40  An.  582;  Palmer  vs.  Board  of  Assessors,  42  An.  1127'^ 
Prescott  vs.  Payne,  44  An.  655,  656. 

The  provision  in  the  charter  of  the  Citizens  Bank  of  Louisiana,  that 
the  property  mortgaged  to  said  bank  may  be  seized  and  sold  at 
any  time,  in  whosesoever  hands  or  possession  the  same  may  be 
found,  notwithstanding  any  alienation  thereof,  or  change  of  pos- 
session by  succession  or  descent  to  heirs  or  legatees,  by  last  wUl 
and  testament,  or  otherwise,  in  the  same  manner  as  if  the  same 
were  in  the  possession  of  the  original  mortgagor,  is  nothing 
more  than  a  statutory  pact  de  non  alienando,  and  does  not 
affect  the  rights  of  creditors  holding  a  privilege  on  the  property, 
and  especially  the  right  of  the  State  to  recover  her  taxes  out  of 
the  same. 
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The  charter  of  the  bank  does  not  affect  the  rights  of  the  State  to 
collect  her  taxes  on  the  property  mortgaged  to  the  bank,  for 
the  additional  reason  that  the  sovereign  is  never  incladed  in 
general  words  of  a  statute.  Endlich  on  Interpretation  of 
Statutes,  Sec.  161;  Sutherland  on  Statutory  Construction,  Sec. 
133. 


Henry  Denis  Attorney  for  Defendant  and  Appellant: 

The  assessment  in  the  name  of  one  only,  of  two  joint  proprietors, 
when  the  property  is  held  in  indivision,  and  is  recorded  in  the 
several  names  of  the  joint  proprietors  in  the  office  of  convey- 
ances, is  null  and  void  in  toto.  The  tax  sale  made  under  such 
assessment  is  absolutely  null.  Norris  et  al,  vs.  Hays  et  al.,  44 
An.  912 ;  Kearne  vs.  Collins,  40  An.  209. 

When  the  tax  sale  is  an  absolute  nullity,  the  adjudicatee  acquires  no 
title  and  can  not  transfer  any;  and,  therefore,  at  a  subsequent 
tax  sale,  the  second  adjudicatee,  having  to  .trace  his  title 
through  the  first,  acquires  no  right  either.  Gibson  vs.  Hitch- 
cock et  al.y  37  An.  209. 

Estoppel  must  be  specially  pleaded.  Heirs  of  Wood  vs.  NichoUs,  33 
An.  728. 

Under  the  charter  of  the  Citizens  Bank  of  Louisiana,  a  tax  sale  of 
property  mortgaged  to  the  bank,  and  securing  the  bonds  of  the 
State,  can  not  affect  the  mortgage,  any  more  than  any  other 
forced  sale.  The  purchaser  takes  the  property  cum  onere. 
Charter,  Sec.  24;  Sertoli  vs.  Citizens  Bank,  1  An.  120;  Citizens 
Bank  vs.  Buisson,  7  Rob.  607;  17  La.  387;  11  Rob.  209;  2  An. 
626,606;  28  An.  771. 

All  the  provisions  of  the  charter  of  the  Citizens  Bank  enter  into  the 
contract  between  the  State  and  the  bondholders,  as  fully  as  if 
specifically  stipulated  in  a  notarial  act.  Louisiana  vs.  Pilsbury, 
16  Otto,  288. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  record  discloses  that  on  the  16th  day  of  July, 
1836,  Honor6  and  Alexander  Ooulon  mortgaged  the  lot  and  improve- 
ments thereon,  claimed  in  this  suit,  to  the  Citizens  Bank  to  secure 
the  payment  of  stock  debt  of  seven  thousand  dollars. 
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This  mortgage  was  foreclosed  in  1890  and  the  property  was  ad- 
judicated to  the  defendant. 

The  plaintiff  was  the  adjudicatee  of  the  property  at  tax  collector's 
sales  for  State  taxes  of  1887.  The  assessment  was  made  in  the  name 
of  Joaquin  Sambola. 

The  latter  acquired  the  property  by  authentic  deed,  duly  recorded, 
in  May  1885,  from  J.  B.  Henry,  Jr. 

Henry  became  the  owner  at  tax  sale  made  for  taxes  of  the  year 
1883  under  an  assessment  in  the  name  of  the  estate  of  Alexander 
Ooulon.  The  property  was  assessed  for  the  taxes  for  years  1870  to 
1885  in  the  name  of  the  estate  of  Alexander  Ooulon,  for  the  years 
1886,  1887  and  1888  in  the  name  of  J.  J.  Sambola,  and  for  years  sub- 
sequent in  the  name  of  plaintiff,  Augusti. 

The  State  taxes  for  the  years  1S71,  1872,  1874  and  1875  were  paid 
by  the  defendant,  the  Citizens  Bank. 

The  testimony  shows  that  there  is  a  large  amount  unpaid  of  bonds 
issued  under  the  law  of  1886,  amendatory  of  the  charter  of  the 
bank.  These  bonds  it  is  urged  by  defendant  have  such  a  guarantee 
from  the  State  that  the  State  can  not  in  consequence  lessen  the 
security  by  selling  for  taxes  property  mortgaged  for  their  security. 
The  plaintiff  alleges  that  the  Citizens  Bank  has  slandered  and  con- 
tinues to  slander  his  title  and  disturb  him  in  the  enjoyment  of  his 
ownership  of  the  property. 

The  prayer  of  his  petition  is  for  an  injunction  restraining  the 
bank  from  interfering  with  the  petitioner  or  his  tenants  and  from 
asserting  that  it  is  the  owner  of  the  property,  and  that  plaintiff  be 
quieted  in  the  enjoyment  of  his  possession. 

In  the  answer  the  defendant  pleads  a  general  denial  and  speci- 
fically sets  forth  that  plaintiff  has  no  title  to  the  property ;  that  the 
property  was  not  assessed  in  the  name  of  the  owners  in  1883. 

That  the  tax  sale  of  1885  was  an  absolute  nullity — the  adjudicatee, 
Henry,  acquired  no  title  and  could  not  transfer  any ;  that  in  con- 
sequence the  second  adjudicatee  having  to  trace  his  title  to  the 
first  acquired  no  title,  as  the  true  owner  had  never  been  divested. 

In  the  alternative,  the  defendant's  argument  through  counsel  is 
that,  if  the  tax  sale  be  valid,  it  would  not  under  the  provisions  of  the 
charter  of  the  Citizens  Bank  affect  her  mortgage  upon  the  property 
for  the  reason  that  all  mortgages  executed  for  stock  or  loans  may 
be  closed  at  any  time  in  whosesoever  hands  or  possession  the  property 
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mortgage  may  be,  notwithstanding  any  alienation  or  change  of  pos- 
session.     See  Sec.  24  of  Citizens  Bank,  Act  of  1833. 

The  first  question  which  presents  itself  for  our  determination  is, 
if  the  sale  is  not  void,  what  effect  must  be  given  to  the  non -aliena- 
tion clauses  of  the  bank's  charter? 

The  second  question  is,  is  the  tax  title  to  the  property  based  upon 
the  tax  sale  for  the  taxes  of  1887  a  valid  title? 

This  court  has  expressed  its  recognition  of  the  binding  force  of  the 
section  of  the  Citizens  Bank's  charter  cited,  and  stated  with  some  em- 
phasis that  no  sale,  whether  judicial,  forced  or  voluntary,  of  property 
mortgaged  to  the  Citizens  Bank,  can  in  any  manner  affect  the  rights 
secured  to  that  institution  by  the  24th  section  of  its  charter;  that  the 
Legislature  intended  no  exception  and  made  none.  Bertoli  vs.  Citi- 
zens Bank,  1  An.  120. 

In  the  different  cases  to  which  our  attention  is  directed  the  interests 
were  private  and  the  suits  related  to  the  disposition  of  the  property 
sought  by  persons  seeking  to  realize  rights  which  they  had  acquired 
subsequently  to  the  bank's  mortgage. 

In  those  cases  the  rights  involved  were  passed  upon  as  if  the  prop- 
erty was  in  the  possession  of  the  original  mortagor. 

The  question  at  issue  in  the  case  at  bar  is  different. 

The  Constitution  ordains  that  all  property  shall  be  taxed  in  propor- 
tion to  its  value. 

While  this  provision  does  not  extend  to  or  include  public  property 
of  the  general  government,  of  the  State,  or  any  of  its  subordinate  sub- 
divisions, or  property  specially  exempted,  it  extends  to  and  includes 
all  property  in  commerce. 

The  State  is  not  the  owner  of  the  property  taxed. 

The  property  of  the  mortgage  stockholders  was  always  subiect  to 
taxation  and  the  remedy  to  compel  payment  remained  unimpaired 
by  the  charter. 

The  taxes  attach  primarily  to  the  lands  and  remain  until  satisfied 
by  payment  or  from  the  proceeds  of  the  sale  for  their  payment. 

Nothing  in  the  charter  prevents  a  tax  sale  of  the  property  of  a 
mortgage  shareholder. 

There  exists  a  presumption  against  the  legislative  intent  to  affect 
government. 

Unless  sovereignty  is  expressly  embraced   by  the   terms  of  the 
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statute,  it  does  not  come  within  the  terms  of  law  regulating  rights 
among  persons. 

The  rights  of  the  State  to  collect  her  taxes  should  not  be  treated 
as  relinquished  or  conveyed  away  by  inference. 

The  liability  of  the  original  stockholder  to  pay  his  taxes  does  not 
become  ineffective  from  the  moment  the  bank  proceeds  to  foreclose 
its  mortgage. 

This  exceptional  right,  in  opposition  to  the  State,  can  not  be 
created  by  legal  construction. 

^'It  is  presumed  that  the  Legislature  does  not  intend  to  deprive 
the  crown  of  any  prerogative,  right  or  property,  anless  it  expresses 
its  intention  to  do  so  in  explicit  terms  or  makes  the  inference  irre- 
sistible."    Endlich  on  the  Interpretation  of  Statutes,  p.  223. 

There  is  no  direct  expression  in  the  statute  upon  the  subject  and 
there  is  nothing  in  its  terms  which  makes  the  inference  irresistible. 

The  tax  sale.  The  validity  of  the  tax  sale  involved  in  the  case 
at  bar,  must  be  determined  irrespective  of  the  charter. 

It  is  made  the  duty  of  an  assessor,  by  statute,  to  examine  the 
records  of  the  conveyance  ofQce  to  ascertain  what  taxable  property 
there  is  in  his  district  or  parish. 

The  record  of  deeds  of  conveyance  and  of  mortgage  are  taken  as 
the  basis  of  the  assessment. 

It  does  not  devolve  upon  him  to  test  the  validity  of  these  acts  in 
order  that  he  may  ascertain  in  whose  name  to  assess  the  property. 

If  an  act  be  not  radically  null  upon  its  face,  he  is  within  the  law  in 
taking  as  correct  a  recorded  deed  interested  parties  have  for  years 
permitted  to  remain  on  the  record  as  an  adverse  title,  unquestioned 
and  unassailed. 

There  was  a  notarial  deed  of  record  dating  from  1885. 

It  devolved  upon  the  owner  annually  to  make  a  return  of  the 
property,  a  required  formality  uncomplied  with. 

He  knew  that  the  property  had  not  been  assessed  in  his  name. 

The  notarial  record  in  the  conveyance  office  was  a  notice  that  title 
was  recorded  in  the  name  of  the  person  to  whom  it  was  assessed ; 
the  owner  has  no  legal  cause  of  complaint  of  the  sale  of  the  property 
for  the  taxes. 

Two  years  prior  to  the  registry  of  the  notarial  act  of  sale  to  Sam- 
bola,  in  whose  name  it  was  assessed  when  the  last  adjudication,  that 
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of  1887,  was  made  for  taxes,  the  property  was  adjadieated  to  Henry, 
who  was  Sambola's  author. 

The  objection  is  directed  against  this  tax  sale,  i.  e.  the  tax  sale  to 
Henry  in  1883,  null,  it  is  arged,  because  assessed  in  the  name  of  the 
estate  of  Alex.  Coulon,  it  being  at  the  time  the  property  of  the  estate 
of  Honord  and  Alexander  Coulon. 

Defendant's  counsel  forcibly  argues  in  support  of  the  proposition 
that  the  defect  in  the  tax  sale  of  1886  is  fundamental  and  not  curable 
by  monition. 

Be  that  as  it  may  it  does  not  follow  that  the  tax  sale  of  1888, 
pleaded  in  the  case  at  bar,  is  also  null. 

The  deed  itself  is  prima  facie  evidence  of  a  compliance  with  the 
requisition  of  the  law. 

The  deed  was  evidence  of  title. 

When  the  party  claiming  adversely  shows  that  a  prerequisite  to  the 
validity  of  the  title  has  not  been  complied  with,  the  prirmx/acie  is 
destroyed,  the  presumption  defeated  and  the  deed  becomes  entirely 
useless  as  a  title. 

The  defendant,  a  mortgage  creditor,  having  a  direct  interest,  pos- 
sibly more  valuable  than  that  of  the  owners  themselves,  suffered  the 
prima  facie  evidence  to  remain  unquestioned. 

The  property  passed  into  other  hands  under  this  title. 

The  ministerial  officers  performed  every  duty  imposed  by  law. 
The  assessment  was  made  by  reference  to  the  deed  of  record,  and 
every  other  condition  essential  to  the  character  of  the  deed  was 
complied  with.     It  therefore  became  conclusive  evidence  of  title. 

The  tax  deed  generally  is  an  original  title,  not  derivative,  and  can 
not  be  defeated  by  a  missing  link  in  the  chain  of  title. 

Titles  that  are  intrinsically  null,  if  permitted  to  remain  unques- 
tioned, may  become  the  basis  of  an  assessment  that  will  result  in  a 
valid  sale. 

Any  other  ruling  upon  this  point  would  compel  the  assessors  to 
investigate  titles  and  ascertain  as  to  their  conclusive  .'validity.  This 
was  never  contemplated  by  the  law.  The  evidence  of  a  prima /acte 
title  is  the  requirement. 

Such  evidence  was  of  record  when  the  assessment  was  made  of  the 
property  sold  at  tax  sale  in  1888. 

The  judgment  appealed  from  is  therefore  affirmed  at  appellants' 
costs. 

Mr.  Justice  Miller  recused. 
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No.  11,350. 

Clarence  Cochran  vs.  Mrs.  Agnes  Cochran,  Widow  op  Frank 

K.  Moore. 

The  plaintiff  claimed  one-ninth  in  his  grandfather's  succession  after  having  set- 
tled his  intei^st  in  the  property  of  his  grandmother. 

The  title  to  the  property  was  in  the  name  of  the  grandmother,  though  it  belonged 
to  the  community  between  the  grandmother  and  grandfather.  But  it  was  In- 
ventoried as  her  property  and  in  the  compromise  the  whole  of  It  was  treated 
as  property  belonging  to  her  succession. 

Having  compromised  on  the  basis  that  the  property  belonged  to  her  succession, 
the  heir  is  without  right  to  recover  a  second  time  part  of  the  same  property  as 
coming  to  him  from  his  grandfather's  estate. 

The  defendant  had  made  reasonable  search  for  the  lost  document. 

The  foundation  required  had  been  laid.  Secondary  evidence  to  prove  its  contents 
was  admissible. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King^  J. 


Ou8  A,  Breaux  Attorney  for  Plaintiff  and  Appellant: 

Secondary  and  parol  evidence  shoald  not  be  admitted  where  an  orig- 
inal act  of  compromise  pleaded  by  a  party  is  shown  to  have 
been  in  his  possession,  and  its  loss  or  absence  is  not  fully  ac- 
counted for.  Baines  vs.  Higgins,  2  La.  222 ;  Lockhart  vs.  Jones, 
9  Rob.  386;  Ticknor  vs.  Calhoun,  29  An.  278;    C.  C.  2279,  2280. 

Where  the  contents  of  the  original  document  are  to  be  proved  by 
parol,  much  stronger  proof  of  the  loss  will  be  required. 
Lavergne  vs.  Elkins,  17  La.  220. 

Transactions  regulate  only  the  differences  which  appear  clearly  to  be 
comprehended  in  them.  C.  C,  Art.  3073;  Perret  vs.  Hill,  1 
Rob.  310;  Journal  du  Palais,  Jur.  G6n6rale,  verbo  Transaction, 
Nos.  134,  135,  138;  Duranton  (Ed.  Bruxelles,  1841),  Liv.  Ill, 
Tit.  XV,  Des  Transactions,  No.  416;  Merlin,  verbo  Transaction, 
Sec.  4,  II. 

Forced  heirs  take  by  effect  of  law;  their  right  of  ownership  can  not 
be  affected  by  will.     C.  C.  1493;  28  An.  198;  33  An.  4. 


Walter  D.  Den^gre  Curator  ad  hoc  for  Defendant  and  Appellee : 

The  defence  is  payment;  that  Clarence  Cochran  has  no  further  in- 
terest in  the  property,  he  having  been  settled  with  and  paid  in 
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fully  not  only  for  his  interest  in  his  grandfather's  estate,  bat  also 
for  his  entire  interest  in  this  specific  piece  of  property,  either  as 
heir  of  his  grandfather,  Geo.  W.  Cochran,  or  as  heir  of  his 
grandmother,  Mrs.  Martha  A.  Cochran. 


The  opinion  of  the  coart  was  delivered  by 

Breaux,  J.  The  plaintiff  sues  as  an  heir  of  his  grandfather  to 
recover  an  interest  in  property  in  defendant's  possession. 

He  is  one  of  three  forced  heirs  of  the  succession. 

The  defendant  and  her  sister  were  the  other  heirs. 

The  sister,  Emma  Cochran,  died  in  1889. 

By  last  will  and  testament  the  defendant  inherited  all  property 
left  by  the  sister. 

In  1878  plaintiff's  grandmother,  authorized  by  her  husband,  his 
grandfather,  bought  a  lot  and  improvements  in  New  Orleans. 

On  the  face  of  the  papers  it  was  the  property  of  the  community 
existing  at  the  time  between  plaintiff's  grandfather  and  grand- 
mother.    The  former  died  in  1884  and  the  latter  in  1886. 

The  succession  of  the  grandfather  was  opened  in  Kentucky  and 
his  will  was  propounded  for  probate  in  that  State.  He  bequeathed 
his  property  to  his  wife.  The  mother  of  plaintiff,  he  being  a  minor 
at  the  time,  represented  by  her,  contested  the  application  for  pro- 
bate. 

The  opposition  was  withdrawn  on  the  execution  of  two  noted  of 
two  hundred  and  fifty  dollars  each,  by  the  legatees  under  the  will 
(plahitiff's  grandmother) ,  in  favor  of  plaintiff's  guardian. 

There  was  litigation  in  Kentucky  to  recover  the  payment  of  these 
notes. 

Payment  was  refused  on  the  ground  that  the  guardian  was  without 
authority  to  represent  her  son,  and  that  the  notes  were  without  con- 
sideration for  the  reason  that  the  grandfather  had,  by  will,  disinher- 
ited plaintiff,  his  grandson,  and  that  he  was  absolutely  without 
interest  to  recover  anything. 

A  judgment  was  pronounced  decreeing  that  plaintiff  was  entitled 
to  the  sums  represented  by  these  notes. 

We  glean  from  the  testimony  that  the  withdrawal  of  the  opposi- 
tion to  the  probate  of  the  will  and  the  interest  claimed  for  the  op^ 
ponent  in  the  grandfather's  estate  were  the  moving  causes  of  the 
compromise  and  the  execution  of  the  notes. 
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These  notes  were  paid  in  execution  of  the  judgment  rendered. 

The  grandfather  owned  very  little  if  any  property  other  than 
community  property  in  this  State. 

Pending  the  litigation  on  these  notes  the  grandmother  died,  leav- 
ing her  property  to  her  daughters,  and  omitting  as  had  the  grand- 
father to  mention  the  plaintiff,  her  grandson,  as  a  legatee. 

Her  legatees  offered  her  will  for  probate  in  this  State,  in  which,  as 
an  absentee,  she  had  immovable  property. 

The  will  was  probated  and  the  defendant  and  her  sister,  from 
whom  she  has  since  inherited,  were  recognized  as  heirs,  and  as  such 
were  placed  in  possession. 

In  the  inventory  the  property  is  described  and  appraised  as  be- 
longing to  the  succession  of  the  grandmother.  No  reference  what- 
ever is  made  to  the  grandfather  as  part  owner. 

The  plaintiff,  availing  himself  of  his  forced  heirship,  contested 
defendant's  rights  to  the  entire  property. 

There  was  a  compromise  effected,  under  the  terms  of  which  he  was 
promised  the  sum  of  three  thousand  dollars. 

In  order  to  enable  the  two  heirs  to  raise  the  amount,  they  mort- 
gaged the  property  of  which  plaintiff  claimed  to  be  part  owner. 

In  all  the  proceedings  in  court,  and  in  all  transactions  regarding 
the  heirs  and  their  interest,  the  succession  is  referred  to  as  that  of 
the  grandmother  alone. 

But  the  property  is  described  as  a  whole,  and  a  value  is  placed 
upon  it  as  belonging  exclusively  to  her  succession. 

In  other  words,  the  compromise  relates  to  plaintiff's  estate  eo 
nomine,  but  the  description  of  the  property  includes  the  property  of 
the  grandfather. 

Plaintiff 's  counsel,  in  support  of  the  demand  of  his  client,  argues, 
substantially : 

That  the  compromise  did  not  contemplate  including  any  of  the 
rights  of  plaintiff,  as  forced  heir,  in  the  grandfather's  succession, 
but  that  it  was  limited  exclusively  to  the  grandmother's  property. 

The  defendant  interposes  the  plea  of  payment,  and  pleads  that 
plaintifif  has  no  further  interest  in  the  property ;  that  he  has  been 
Bettled  with  and  paid  in  full,  not  only  for  his  interest  in  the  grand- 
mother's estate,  but  also  for  his  entire  interest  in  the  property,  both 
as  heir  of  his  grandmother  and  as  heir  of  his  grandfather. 
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The  judgment  of  the  court  a  qua  was  in  favor  of  the  defendant* 
The  plaintifif  prosecutes  this  appeal. 

Bill  of  Exceptions. 

The  original  compromise  agreement  was  forwarded  to  the  heir 
now  deceased. 

It  was  lost,  and  in  consequence  the  defendant  offered  to  supply- 
the  loss,  and  to  that  end  produced  a  copy,  substantially,  of  the 
document  and  offered  verbal  testimony. 

The  plaintiff  objected,  on  the  ground  that  the  foundation  had  not 
been  laid  to  admit  secondary  evidence  of  loss. 

The  testimomy  was  admitted  over  plaintiff's  objection. 

The  issue  presented  in  the  bill  of  exceptions  is  the  first  which  pre- 
sents itself  for  our  determination. 

The  defendant  deposed  that  her  sister  had  sole  charge,  and  acted 
in  her  own  right  and  as  her  (defendant's)  agent  in  making  the  com-> 
promise;  that  she  never  saw  any  of  the  papers;  that  she  made 
thorough  and  diligent  search  in  her  sister's  papers  that  came  into 
her  possession  after  her  death,  and  searched  in  those  places  where 
there  was  any  likelihood  of  finding  them ;  that  she  had  made  every 
possible  effort  and  inquired  of  those  who  might  have  seen  them; 
all  in  vain. 

There  is  no  absolute  rule  upon  the  subject. 

The  required  evidence  to  show  the  contents  of  an  original  paper 
will  vary  according  to  circumstances. 

This  defendant  shows  that  she  has  exhausted  her  sources  of  in- 
formation and  the  means  of  inquiry  which  suggested  themselves. 

Nothing  creates  the  impression  that  the  search  has  not  been  made 
in  good  faith.  All  that  can  be  required,  in  the  absence  of  the  least 
cause  of  suspicion,  is  reasonable  diligence  to  find  the  original. 

In  the  case  of  Baines  vs.  Higgens,  2  L.  222,  cited  by  plaintiff's 
counsel,  the  statement  was  made  that  the  witness  had  seen  the  bill  of 
sale  among  the  papers  of  the  deceased,  and  that  some  of  the  papers 
were  lost. 

The  glaring  defect  was  that  the  witness  had  never  made  search  for 
the  document,  and  did  not  establish  a  reasonable  certainty  of  loss. 

In  another  of  the  cited  cases,  Lockhart  vs.  Jones,  9  R.  386, 
affiant  deposed  that  he  had  handed  the  letter  to  his  attorney,  and 
that  since  he  had  made  search  for  it  in  his  own  office.     Having 
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handed  It  to  his  counsel,  an  accoant  of  his  search  in  his  own  office 
would  not  always  make  it  evident  that  the  writing  is  lost. 

In  Ticknor  vs.  Galhoan,  29  An.  278,  the  court  held  that  the  evi- 
dence did  not  establish  the  loss ;  the  deposition  of  the  attorney  who 
testified  about  a  transfer  did  not  show  that  his  client  had  exhausted 
all  sources  of  information. 

We  do  not  think  that  the  case  at  bar  would  justify  excluding  the 
evidence  that  was  admitted  regarding  the  contents  of  the  written 
compromise. 

On  the  Merits. 

The  principle  enunciated  that  compromises  regulate  only  such 
matters  as  appear  to  be  embraced  in  them  by  the  intention  of  the 
parties,  and  that  they  should  not  be  extended  to  other  things,  is 
plain  and  self-evident. 

It  remains  for  us  to  determine  whether  the  facts  of  this  case  are 
within  the  application  of  the  principle. 

In  the  proceedings  before  the  court  having  probate  jurisdiction  ia 
Kentucky,  the  appearance  of  plaintiJBf' s  guardian  was  not  limited  to 
an  opposition  to  the  probate  of  the  grandfather's  will. 

The  Interest  of  the  plaintiff  in  the  estate  is  refen*ed  to  and  does 
appear  to  have  been  overlooked  when  notes  were  executed  in  favor 
of  the  guardian.     That  interest  is  stated  as  being  the  consideration. 

It  is  not  established  that  the  withdrawal  of  the  opposition  to  the 
probating  of  the  will  was  all  that  was  required  of  the  plaintiff  in 
order  that  he  might  recover  the  amount  promised. 

If  he  had  no  right  in  the  estate  at  all  the  withdrawal  of  the  oppo- 
sition was  without  any  Importance  whatever  and  offered  no  consid- 
eration for  executing  two  notes. 

It  is  stated  in  positive  terms  in  the  pleading^  that  the  notes  were 
given  in  consideration  of  the  interest  of  Clarence  Cochran,  plaintiff 
in  this  suit. 

We  do  not  think  that  it  devolves  upon  us  to  decide  that  he  was 
absolutely  concluded  by  the  proceedings  before  the  court  in  Ken- 
tucky. 

This  was  in  1884.  His  guardian  had  closely  litigated  the  rights  of 
her  ward  and  had  recovered  payment  of  the  notes. 

She  must  have  been  advised  of  the  extent  of  the  interest  of  her 
son  in  the  property  in  this  State,  and  the  son  on  reaching  his  major- 
ity in  1886  must  have  known  that  the  property  of  which  he  claimed 
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a  part  was  carried  in  the  inventory  of  his  grandmother's  estate  as 
belonging  exclusively  to  that  estate. 

In  all  the  calcalations  made  with  the  view  of  agreeing  upon  an 
amount  for  his  interest,  the  value  of  the  whole  property  was  the 
basis.  After  the  amount  had  been  agreed  upon,  the  funds  needful 
to  pay  the  plaintiff  were  raised  by  placing  a  mortgage  on  the  whole 
propert}^  to  secure  the  loan  that  was  applied  to  the  payment  of  the 
plaintiff. 

That  method  of  obtaining  the  amount  needed  was  generally  dis- 
cussed and  the  court  has  no  reason  to  conclude  that  plaintiff's  guar- 
dian and  afterward  the  plaintiff  himself  were  not  fully  informed  upon 
the  subject. 

The  act  of  compromise  contains  the  declaration  that  upon  payment 
of  three  thousand  dollars,  which  were  paid  subsequently,  the 
plaintiff  obligated  himself  to  execute  a  complete  discharge  of  all 
rights  and  interest  belonging  to  the  succession  of  Mrs.  Martha  A. 
Cochran  in  Louisiana,  particularly  the  property  described  and  set 
forth  in  the  inventory. 

To  illustrate : 

A  and  B  were  the  owners  of  property :  the  title  was  in  the  name 
of  the  former;  but  it  was  well  known  £hat  the  latter  owned  half. 

After  their  death  C  and  D,  heirs,  entered  into  a  compromise  and 
treated  the  property  as  belonging  exclusively  to  A's  succession, 
and  then  made  a  settlement  entirely  on  that  basis. 

D,  who  received  his  share,  determined  by  reference  to  the  value 
of  the  whole  property,  has  no  right  to  claim  an  interest  in  B's  half 
after  having  received  his  portion  of  the  whole  property. 

The  reSy  and  not  a  mere  name,  enters  into  the  consideration  of  the 
question  involved. 

The  plaintiff  has  received  his  fractional  interest  in  the  thing, 
whether  in  the  name  of  his  paternal  ancestor  or  in  the  name  of  his 
maternal  ancestor;  it  does  not  alter  the  fact  that  he  is  paid  in  full. 

The  defendant,  before  this  court,  prays  for  damages  for  frivolous 
appeal.  The  issues  are  not  frivolous,  and  not  such  as  authorize  us 
to  errant  damages. 

The  judgment  is  affirmed  at  plaintiff  and  appellant's  costs. 
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I  46  M2|  No.   11,348. 

J.  W.  Castles,  Liquidator,  vs.  City  of  New  Orleans  bt  als. 

In  the  assessing  of  the  shares  of  stock  under  Sec.  27  of  Act.  106  of  1890,  it  is  no  ground 
for  annulling  the  assessment  when  the  list  of  shareholders  appear  in  a  dif- 
ferent part  of  the  assessment  book  from  that  in  which  the  assessment  is  first 
noted,  if  there  has  been  a  substantial  compliance  with  the  law  in  assessing  the 
shares  to  each  stockholder. 

The  assessment  book  may  not  be  conveniently  and  artistically  arranged,  but  this 
does  not  injure  the  bank,  as  it  is  only  the  agent  of  the  shareholders  for  pay- 
ing the  tax. 

PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
KinQy  J. 


FarraTy  Jonas  &  KrutUchnitt  Attorneys  for  Plaintiff  and  Appellee » 

The  shares  of  a  national  bank  must  be  assessed  to  the  shareholders 
and  not  to  the  bank,  and  an  assessment  made  of  such  shares  in 
globo  to  the  bank  is  null  and  void,  and  in  contravention  of  the 
statutes  of  the  State,  and  the  statutes  of  the  United  States.  Re- 
vised St.  U.  S.,  Sec.  5219;  Revenue  Actof  1890;  Boardof  Liqui- 
dation vs.  Thoman,  42  An.  606 ;  Insurance  Company  vs.  Board 
of  Assessors,  42  An.  1132 ;  Miller  vs.  The  First  National  Bank^ 
25  Am.  and  Eng.  Corp.  Oases,  289;  City  of  Springfield  vs.  First 
National  Bank,  14  Am.  and  Eng.  Corp.  Cases,  342;  Morse  on 
Banks  and  Banking,  Vol.  2,  Part  2,  Sec.  141,  and  authorities  there 
cited. 

A  pencil  memorandum  containing  the  list  of  the  shareholders  of  a 
bank  in  the  back  of  the  assessment  roll,  not  conected  therewith 
by  any  memorandum  or  reference,  not  included  in  the  aggregate 
footings  of  the  assessments  of  each  district,  not  described  by  any 
district  or  locality  or  square,  is  not  a  part  of  the  legal  assessment 
roll.     Albany  City  Bank  vs.  Maher,  6  Fed.  Rep.  417. 

If  such  assessment  is  no  part  of  the  assessment  roll,  and  there  is,  in 
the  proper  place  in  the  assessment  roll,  an  assessment  of  all  the 
stock  of  the  bank  in  globo  to  the  bank,  and  such  assessment  is 
void,  the  bank  is  not  estopped  by  having  made  application  to 
reduce  the  amount  of  such  assessment. 


E,  A.  O^ Sullivan,  City  Attorney,  and  Horace  L,  Dufour,  Assistant 
Oity  Attorney,  for  Defendants  and  Appellants : 


NEW  ORLEANS,  APRIL,  1894.  643 

Castles,  Liquidator,  ts.  City  et  als. 

The  assessment  complained  of  is  legal  and  valid,  and  in  accordance 
with  the  statute.     Sec.  27  of  Act  106  of  1890. 

Plaintiff  is  estopped  by  its  conduct  from  urging  the  invalidity  or  ille- 
gality of  the  assessment,  having  recognized  its  legality  and  va- 
lidity by  making  [application  for  correction  on  grounds  other 
than  those  urged  in  the  petition,  which  are  now  advanced  for 
the  first  time. 

The  objections  urged  against  the  assessment  come  too  late,  plaintiff 
having  failed  to  make  application  for  relief  to  the  board  of  as- 
sessors or  committee  of  the  council  on  the  grounds  urged  in  the 
petition.  These  prerequisites  are  sacramental  conditions  pre- 
cedent to  obtaining  relief.  82  An.  160;  34  An.  372;  39  An.  208; 
41  An.  1047;  43  An.  813. 

Under  Act  96  of  1877,  which  applies  to  the  city,  twenty  per  cent, 
damages  should  be  granted  in  dissolving  injunctions  of  this  kind. 
Sec.  55,  Act  96  of  1877;  Succession  of  Stewart,  41  An.  130. 


The  opinion  of  the  court  was  delivered  by 

HJoEnery,  J.  The  plaintiff,  liquidator  of  the  late  Southern 
National  Bank,  instituted  this  suit  to  restrain  the  city  of  New 
Orleans  from  collecting  a  tax  of  ten  thousand  two  hundred  and 
eight  dollars,  assessed  against  the  shareholders  of  said  bank. 

The  averments  in  plaintiff's  petition  are  that,  under  the  laws  of  the 
United  States  and  the  laws  of  the  State  of  Louisiana,  the  assessment 
should  have  been  against  the  shareholders  individually  and  by  name, 
showing  the  amount  of  taxes  due  by  each  shareholder,  and  to  deduct 
the  same  from  the  interest  of  the  shareholder  in  the  bank ;  that  the 
Board  of  Assessors  in  making  the  assessment  violate  the  laws  of  the 
United  States  and  of  this  State,  as  they  made  the  assessment  for  five 
hundred  and  ten  thousand  four  hundred  dollars  against  the  share- 
holders in  block  and  against  the  Southern  National  Bank  for  account 
of  the  shareholders. 

The  city  answered  by  a  general  denial  and  prayed  for  the  dissolu- 
tion of  the  injunction,  with  statutory  damages. 

There  was  judgment  for  plaintiff  as  prayed  for.  The  city  appealed, 

Sec.  27  of  Act  106  of  1890,  under  which  said  assessment  was 
made,  is  as  follows:  <'  That  no  assessment  shall  hereafter  be  made 
under  that  name,  of  the  capital  stock  of  any  national  bank,  State 
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baDk,  banking  firms  or  banking  associations,  whose  capital  stock  is 
represented  by  shares,  bnt  the  shares  shall  be  assessed  at  their 
actual  value  as  shown  by  the  books  of  the  bank,  or  banks,  to  the 
shareholders  who  appear  as  such  upon  the  books,  regardless  of  any 
transfer  not  registered  or  entered  upon  the  books ;  and  it  shall  be 
the  duty  of  the  president,  or  other  officer,  to  furnish  to  the  assessor 
a  complete  list  of  those  who  are  borne  upon  the  books  as  sharehold- 
ers ;  and  all  taxes  assessed  shall  be  paid  by  the  bank,  company,  firm 
association  or  corporation,  which  shall  be  entitled  to  collect  the 
amount  from  the  shareholders  or  their  transferees."     ♦     *     ♦     * 

On  page  24  of  the  assessment  book  the  shares  are  assessed : 

**  Southern  National  Bank,  square  227,  Varieties  and  Gravier 
street;  No.  of  shares,  500.000;  value  of  each  share,  $102.08;  total 
value  of  shares,  $510,400. »' 

On  the  bottom  of  the  page  are  memoranda  showing  by  what  pro- 
cess of  calculation  the  value  of  each  share  was  ascertained. 

On  page  124  of  the  book  is  a  ''  List  of  shareholders  of  the  South- 
ern National  Bank."  This  is  followed  by  the  name  of  each  share- 
holder, with  the  number  of  shares  owned  by  him,  the  value  of  each 
share  and  the  total  value  of  all  the  shares  owned  by  him,  assessed  to 
him  and  opposite  his  name  in  the  appropriate  columns. 

The  shares,  therefore,  are  not  assessed  to  the  bank  in  block,  but  to 
the  individual  shareholders. 

The  book,  or  volume  1,  is  the  assessment  roll,  on  which  the  assess- 
ment of  the  shares  is  entered.  The  roll  is  an  entirety,  and  the 
assessment  of  the  shares  does  not  appear  on  a  list  separate  or  apart 
from  the  roll. 

Mechanically,  the  assessment  roll  might  have  been  more  artistic, 
and  somewhat  more  convenient,  by  arranging  the  list  of  shareholders 
on  page  24,  immediately  following  the  memoranda  of  ''  shareholders 
of  the  Southern  National  Bank,"  and  the  tabulated  statement  follow- 
ing, instead  of  preceding  this  list.  But  it  is  not  apparent  how  or  in 
what  manner  the  bank  has  suffered  injury  by  this  arrangement. 

The  assessment  is  a  substantial  compliance  with  the  law,  and 
although  on  the  book  there  is  no  extended  space  for  the  insertion 
of  the  tax  against  each  shareholder,  yet  the  value  of  the  share  is  the 
basis  for  the  apportionment  of  the  tax  on  the  shares  on  the  tax  roll. 

The  omission  of  the  tax  on  the  assessment  roll  will  not  increase 
the  tax  when  extended  on  the  tax  roll;  and,  as  the  mere  agent  of 
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the  shareholders,  for  paying  the  tax,  the  bank's  interest  in  the  mere 
mechanical  arrangement  of  the  assessment  is  very  remote. 

We  do  not  find,  however,  in  Act  106  of  1190  any  provision  mak- 
ing it  the  dnty  of  the  assessor  to  extend,  in  a  separate  column,  the 
tax  assessed  against  the  property.    This  is  done  on  the  tax  roll. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  that  the  injunction  sued  out  herein  be  dissolved  and  set 
aside,  without  damages,  plaintiff  to  pay  costs  of  appeal. 


46a546 

No.  11,394.  Jilg 

46a  &46 

W.  R.  Wadsworth  vs.  The  City  of  New  Orleans.  .^.J? 

Id  a  suit  by  the  alleged  transferee  of  certificates  or  claims  against  the  city,  and  the 
owner^hip  of  the  transferee  is  specially  denied,  there  must  be  evidence  of  the 
transfers  executed  by  the  parties  to  whom  the  amounts  of  the  claims  or  certifi- 
cates were  primarily  due.    42  An.  164;  43  An.  78. 

A  transcript,  purporting  to  be  from  the  books  of  the  Comptroller,  beaded  **  Re- 
corded in  Comptroller's  books  in  name  T.  Nolan,  transferee,"  and  followed  by 
a  list  of  names  and  amounts,  offered  to  show  the  transfers  of  the  claims  and 
certificates  by  the  parties  named,  does  not  establish  ownership  in  the  trans- 
feree, nor  was  it  admissible  for  that  purpose. 

APPEAL  from  the  Civil  District  Coart,  Parish  of  Orleans. 
Ellis,  J. 

E,  A.  O^ Sullivan,  City  Attorney,  H.  L.  Lhifour  and  Henry  Renshaw^ 
Assistants,  for  the  City. 

Charles  Louque  Attorney  for  Plaintiff  and  Appellant. 


The  opinion  of  the  court,  affirming  the  judgment  of  the  District 
Court,  was  delivered  by  Miller,  J. 


No.    11,547.  4eb646 

49     65 

State  op  Loxhsiana  vs.  Gabb  Jones. 

The  accused  appealed  from  the  yerdlct  and  sentence  refusing  him  a  new  trial  on 

the  ground  of  newly  discovered  evidence. 
Applications  for  new  trials  on  this  ground  must  be  received  with  caution;  there 

was  an  absolute  want  of  ordinary  diligence  on  the  part  of  accused. 
86 


646  SUPREME  COURT  OF  LOUISIANA. 


state  vs.  LeDuff. 


The  court  that  sat  on  the  trial,  that  heard  the  witnesses,  had  opportunity  to  form 
an  opinion  of  the  facts  and  attending  circumstances,  and  having  determined 
that  the  newly  discovered  evidence  was  cumulative,  will  not  be  overruled  by 
this  court. 

The  accused  having  applied  for  an  order  to  examine  witnesses  on  a  day  fixed,  his 
failure  to  call  witnesses  that  were  within  the  process  of  the  court  add  to  rea- 
sons justifying  refusal  of  a  new  trial.  Examination  of  witnesses  to  prove  newly 
discovered  evidence  was  within  the  discretion  of  the  trial  judge.  Citing,  State 
vs.  Washington,  86  An.  341 ;  State  vs.  Beiard,  34  An.  105. 

APPEAL  from  the  Criminal  District  Court,  Parish  of  Orleans. 
Moise,  J. 

M,  J,  Cunninghanij  Attorney  General,  and  Jno.  J,  Finney,  Assist- 
-Ant  District  Attorney,  for  the  State. 


Louia  P.  Paquet  Attorney  for  Defendant  and  Appellant. 


The  opinion  of  the  court,  affirming  the  judgment  of  the  District 
Oourt,  was  delivered  by  Bbeaux,  J. 


No.  11,661.  r 

At  Md  Thb  State  vs.  Chables  LeDuff. 

50  1348 

4fi   &4al       Whatever  the  answer  of  the  juror  on  his  voir  dire  to  the  questions  of  counsel  for 
fl20    3l3  the  accused,  if  it  appear  on  the  whole  examination,  and  especially  to  the  ques- 

tions of  the  Judge,  that  the  Juror  has  no  fixed  opinion— i.  e.,  that  can  not  be 
changed  by  testimony,  and  his  mind  is  in  a  condition  to  do  justice,  according 
to  the  evidence  and  the  charge  of  the  court,  he  is  a  competent  Juror.  35  An. 
302,  317;  38  An.  41,480. 
If  the  accused  obtains  an  acceptable  Jury  without  exhausting  his  peremptory  chal- 
lenges, this  court  will  not  direct  a  new  trial,  because  the  bill  assigned  error  in 
tha  overruling  of  the  challenges  for  cause  made  by  the  accused.    Ibid. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  Parish  of 
Pointe  Coupee.     Talbot,  J. 


M,  J.  Ounningham,  Attorney  General,  and  Alex.  Hebert,  District 
Attorney,  for  the  State. 


Yoist  &  Claiborne  Attorneys  for  Defendant  and  Appellant. 


The  opinion  of  the  court,  affirming  judgment  of  the  District  Court, 
^was  delivered  by  Miller,  J. 
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No.  11,627. 
Statb  of  Louisiana  vs.  Ben  Saintes. 

In  the  absence  of  some  charge  of  fraud  or  wrong  committed  in  the  drawing  or  the 
summoning  of  the  general  venire  ot  jurors,  which  would  work  great  and  irre- 
parable Injury,  a  motion  to  quash  and  set  aside  the  venire  can  not  prevail.  Cit- 
ing Act  44  of  1877.  Sec.  10. 

APPEAL  from  the  Nineteenth  Judicial  District  Court,  Parish  of 
Iberia.     Voorhies,  J. 


46«547 
49     66, 

4«»647 
104    586 
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GftMl 

106    662 

46    647 

Cfttel 

116    «43 

M.  J,  Cunninghamj  Attorney  General,  and  R,  F,  Broussard,  District 
Attorney,  for  the  State. 

Edward  Simon  and  L.    O.  Hacker  Attorneys  for  Defendant  and 
Appellant. 


The  opinion  of  the  court,  affirming  judgment  of  the  District  Court, 
ivas  delivered  by  Watkins,  J. 
Rehearing  refused. 


No.  11,509. 
The  State  op  Louisiana  vs.  Henry  Jackson.  f 

In  an  indictment  for  rape  the  averment  that  the  act  was  committed  against  the 
will  and  consent  of  the  female,  is  equivalent  to  the  averment  'without  her  con- 
sent.'* Hence,  under  such  indictment,  testimony  is  admissible  that  she  was 
under  the  consenting  age,  the  testimony  supporting  the  averment  "without 
her  consent."    Wh.  C.  L.,  Sees.  566, 668,  559;  1  Bishop.  1121, 1122;  2  Bishop,  61. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  Parish  of  St. 
Landry.     Perrault,  J. 


M,  J.  Cunningham^  Attorney  General,  and  E.  B,  DuBuisson,  Dis- 
trict Attorney,  for  the  State. 


Jno,   N,  Ogden  and  W.   W.  Bailey  Attorneys  for  Defendant  and 
Appellant. 


46    647 

Ciuie2 

ifllS  10161 


The  opinion  of  the  court,  aflElrming  the  judgment  of  the  District 
Oourt,  was  delivered  by  Miller,  J. 
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No.    11,657. 
State  of  Loxhsiana  vs.  Gbant  Rutledoe. 

A  transcript  of  the  record  of  appeal  not  tiled  on  the  return  day  nor  within  three 
judicial  days  following  the  return  day,  the  appeal  will  be  dismissed. 

APPEAL  from  the  Twenty-first  Jadicial  District  Court,  Parish  of 
Jefferson.     Boat^  J. 

The  Attorney  General  moved  to  dismiss  the  appeal ;   the  counsel 
for  the  Defendant  and  Appellant  joined  in  the  motion. 


The  opinion  of  the  court  was  delivered  by  Breaux,  J. 


No.  11,546. 
The  State  of  Louisiana  vs.  Theogene  Labauve. 

The  defendant  was  convicted  of  larceny.    He  alleges  as  errors: 

1.  That  the  general  venire  for  the  term  had  been  illegally  drawn.  This  ground  is 
not  tenable,  for,  though  under  indictment,  he  did  not  move  to  annul  and 
set  aside  the  vmire  on  the  first  day  of  the  term. 

2.  That  one  of  the  Jurors  was  a  non-resident.  This  ground  Is  not  sustained  by  the 
facts  certified  to  this  court;  moreover  application  for  a  new  trial  for  this  cause 
should  show  not  only  that  defendant  was  not,  but  that  counsel  also  was 
not  aware  of  any  fact  affecting  competency  of  Juror,  if  he  was  incompetent. 

8.  That  one  of  the  defendant's  witnesses,  charged  with  perjury,  was  arrested 
in  the  presence  of  the  Jury  that  tried  him.  It  is  not  shown  that  the  arrest  was 
made  in  the  presence  of  the  Jury.    State  vs.  Ford.  37  An.  466. 

4.  That  the  property  alleged  to  have  been  stolen  was  not  described.  The  prop- 
erty was  described  with  legal  certainty.  Quoting  State  vs.  Johnson,  ao  An.  904; 
State  vs.  King,  37  An  179;  State  vs.  Bassett,  34  An.  1108;  State  vs.  Carter,  88  An. 
1274;  State  vs.  Curtis,  44  An.  820. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
Vermilion.     Allen,  J. 

M,  J.  Cunningham,  Attorney  General,  and  Af.  T,  Oordy,  Jr.,  Dis- 
trict Attorney,  for  the  State. 


L.  L.  Bcfurges  and  A.  &  Chas.  Fontelieu  Attorneys  for  Defendant 
and  Appellant. 

The  opinion  of  the  court,  afitoning  judgment  of  District  Court, 
was  deliver,  d  by  Breaux,  J. 
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No.  14,466. 

A.  T.  Felt  V8.  The  Vicksburg,   Shbbvepobt   &  Pacific  Rail- 
road Company. 

In  a  suit  for  damages  against  a  railroad  company  for  opening  one  and  closing  two 
culverts  in  the  roadbed,  extending  through  plaintiff's  land,  by  which  it  is 
claimed  by  plaintiff,  the  rain  and  seepage  water  were  made  to  stand  In  his 
field,  and  drainage  prevented,  causing  the  loss  of  crop;  the  court  will  Inquire 
into  the  situation  of  the  land  and  its  means  of  drainage,  and  the  company  will 
not  be  held  responsible,  if  from  the  testimony  it  appears  the  plaintiff's  alleged 
losses  were  due  to  depressions  in  the  land,  and  obstructed  drainage,  not  at  all 
connected  with  the  closing  or  opening  of  the  culverts. 

APPEAL  from  the  Seventh  Judicial  District  Court,  Parish  of  Mad- 
ison.    Montgomery,  J, 

The  judgment  of  the  District  Court  sustained  the  demand  of 
plaintiff  for  the  removal  of  the  box  culverts  and  rejected  all  claim 
for  damages. 

James  T.  Coleman  Attorney  for  Plaintiff  and  Appellant. 


Stubba  &  Russell  Attorneys  for  Defendants  joining  in  the  appeal 
asking  that  Plaintiff's  entire  demand  be  rejected. 


The  opinion  of  the  court,  reversing  the  judgment  of  the  District 
Court  and  rejecting  plaintiff's  demand,  was  delivered  by  Miller,  J, 


No.  11,400. 
F.  P.  Gravely  vs.  Southern  Icb  Machine  Company. 

A  substantial  compliance  with  the  provisions  of  the  law  (Act  37  of  1882)  In  reference 
to  third  persons  claiming  personal  property  seized,  is  all  that  can  be  required. 
Making  afUdavit  as  to  the  character  of  the  ownership  thereof  with  a  view  of 
demanding  a  bond  of  indemnity  is  such  compliance.  When  the  civil  sheriff 
refuses,  after  such  a  notice,  to  proceed  with  a  sale  under  execution  until  bond 
shall  have  been  furnished  by  the  seizing  creditor,  the  court  will  not  disturb 
the  ruling  of  the  lower  court,  refusing  to  set  aside  seizure,  but  staying  execu- 
tion until  further  orders. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Rightar,  J, 
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The  plaintiff,  Gravely,  in  execution  of  a  jadj?ment  in  his  favor 
against  the  defendant  Ice  Company,  seized  the  claim  sued  upon  in 
Stewart,  assij^nee,  vs.  Judah  Hart  et  al.  On  December  16,  1893,  T. 
F.  Stewart  filed  with  the  civil  sheriff  his  affidavit  setting  forth  that 
the  Southern  Ice  Machine  Company  had  executed  its  private  deed  of 
assignment  to  him  of  the  claim  seized;  that  he  took  possession 
thereof,  and  that  the  claim  was  worth  its  face  value,  the  sum  of 
sixty -three  thousand  dollars;  thereupon  the  civil  sheriff  called 
upon  Gravely,  the  seizing  creditor,  to  furnish  a  bond  in  the  sum  of 
one  hundred  and  twenty-six  thousand  dollars.  On  November  17, 
1898,  plaintiff  proceeded  by  rule  against  the  civil  sheriff,  to  show 
cause  why  he  should  not  proceed  with  the  execution  and  sale,  on 
the  ground  that  the  affidavit  of  Stewart  was  insufficient  to  iustify 
the  demand  for  an  indemnity  bond.  The  sheriff  notified  the  attor- 
neys of  Stewart  of  the  taking  of  said  rule,  and  requested  that  they 
defend  the  same.  The  said  attorneys  declined  to  take  notice  of  the 
rule,  and  demanded  the  notice  of  three  days  required  therefor  by 
the  rules  of  the  court.  Before  proceeding  to  try  the  rule,  the 
sheriff  objected  that  Stewart  should  be  made  a  party  thereto ;  this 
was  refused  by  the  court,  which  then  rendered  a  judgment  ordering 
that  the  sale  be  deferred  until  further  orders,  without  detriment  ta 
the  seizure,  which  should  continue  until  the  rule  was  passed  upon; 
the  trial  of  which  rule  was  suspended  until  further  orders. 


Branch  K,  Miller  Attorney  for  Plaintiff  and  Appellant. 


Wynne  Rogers  Attorney  for  Civil  Sheriff,  Appellee. 


The  opinion  of  the  court,  affirming  the  ruling  of  the  District  Courts 
was  delivered  by  Watkins,  J. 


«[  NO.  11.442. 

46  550  State  op  Louisiana  vs.  Sonny  Alexander. 

n20    506| 

_        '  On  JiTDGMENT  Against  Subbtit  on  Appearance  Bond. 

Il23     6^  ^^®  appellant  seeks  to  avail  himself  of  the  delays  in  civil  proceedings,  in  which 

*  a  devolutive  appeal  may  be  taken  within  one  year  from  date  of  judgment > 

Forfeiture  of  bonds  under  act  of  March  11, 1837,  Revised  Statutes,  Sec.  10S2,  is  a 

proceeding  criminal  in   its  character.    State  vs.  Cassidy,  7  An.  376;  State  vs. 

Williams,  37  An.  200 
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Appeals  from  sentences  and  judfcments  in  the  Criminal  District  Court  of  the  parish. 

of  Orleans  must  be  taken  in  conformity  with  the  statute  regulating  appeals  In 

criminal  cases. 
Judgments  forfeiting  bonds  by  said  court  are  controlled  by  the  same  statute. 

State  TS.  Burns,  38  An.  363. 
The  judgment  of  forfeiture  was  rendered  January  17, 1893;  the  appeal  was  taken. 

January  15, 1894.    The  appeal  Is  dismissed. 

APPEAL  from  the  Criminal  District  Court,  Parish  of  Orleans. 
Fergtison,  J. 


E.  A.  O^ Sullivan,  City  Attorney,  for  Appellee. 


Jo8.  D,  Kiemany  J,  Z.  Spearing  and  Bernard  TUche  Attorneys  for 
Surety,  Appellant. 

The  opinion  of  the  court  was  delivered  by  Bbbaux,  J. 


No.  11,362. 

Mbs.  Johanna  Train  and  Mrs.  Nb&tor  Paivre  vs.  Mrs.  Cath- 
erine Cronan  et  al. 

The  rule  Is  that  when  the  opinion  of  the  possessor  who  holds  an  object  under  a 
title  of  sale  has  a  just  ground,  though  in  fact  there  is  .no  sale,  the  opinion  la. 
equal  to  title. 

A  title  defective  in  form  can  not  be  the  basis  of  prescription.  By  this  is  meant  a 
title  on  the  face  of  which  some  defect  appears,  and  not  one  that  may  be  foundi 
defective  by  circumstances,  or  evidence  dehors  the  instrument. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
RightoTy  J. 

P.  M.  Milner  Attorney  for  Plaintiffs  and  Appellants : 

Prescription  can  not  be  accepted  as  intended  to  perfect  titles  in 
cases  in  which  the  gravest  irregularities  and  absolute  nullities 
have  been  propounded.     32  An.  914. 


Henry  P.  Dart  Attorney  for  Defendants  and  Appellees : 

When  the  widow  and  heir  of  the  dead  defendant  acquiesce  in  the 
execution  of  a  judgment  affirmed  against  him  on  appeal,  after 
his  death,  they  are  estopped   to  contest  the  validity  of  that. 
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execution.  Under  such  a  showing,  the  burden  of  proof  rests  on 
the  plaintiiS,  not  only  to  establish  the  original  title  of  their 
ancestor,  but  also  to  establish  that  they  have  been  illegally 
evicted  therefrom,  and  that  the  present  possessors  of  the  realty 
are  in  bad  faith;  otherwise  the  prescription  of  ten  years, 
pleaded  by  the  defendants,  is  well  pleaded.  Patterson  vs. 
Maloney,  38  An.  886;  C.  O.  8481. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  petitory  action  instituted  by  the  widow 
and  sole  surviving  heir  of  George  W.  Train,  deceased,  for  the  recov- 
ery of  two  lots  of  ground  situated  in  the  sixth  district  of  the  city  of 
New  Orleans,  charging  an  illegal  and  simulated  sale  thereof  in 
August,  1876,  under  a  certain  void  and  illegal  judgment  and  sale, 
through  the  instrumentality  of  which  they  were  dispossessed  in  the 
year  1878. 

The  statement  of  plaintiff's  case,  as  it  appears  in  their  counsel's 
brief,  is  as  follows,  viz. : 

'^  The  petition  avers  that  plaintiffs,  Mrs.  Johanna  Train  and  Mrs. 
Nestor Faivre,  the  former  the  widow  of  George  W.  Train,  and  the  lat- 
ter the  only  surviving  child  of  said  Train,  are  the  owners  of  the 
property  described  therein ;  that  George  W.  Train  died  the  19th  of 
March,  1871 ;  that  at  the  time  of  his  decease  he  was  the  lawful  owner 
and  possessor  of  the  property  aforesaid,  which  plaintiffs  have  in- 
herited; that  said  property  was  acquired  by  said  Train  by  authentic 
act  of  purchase,  12th  June,  1866;  that  the  plaintiffs  have  been  ille- 
gally dispossessed  of  same  by  virtue  of  an  alleged  judgment,  execu- 
tion and  sale  in  suit  No.  1266  of  the  Sixth  District  Court,  entitled 
Garrish  vs.  George  W.  Train;  that  in  said  suit,  pending  an  appeal  to 
the  Supreme  Court,  George  W.  Train  departed  this  life;  that  never- 
theless a  judgment,  eo  nomine,  against  defendant  was  rendered,  with- 
out making  his  heirs  parties;  that  his  legal  representatives  were 
never  made  parties  in  the  lower  court;  that  the  return  on  a ^.  /a.  to 
make  damages  shows  that  defendant,  George  W.  Train,  was  dead; 
that  nevertheless  the  property  was  sold  August  14,  1876;  that  peti- 
tioner remained  in  possession  until  some  time  in  1878 ;  that  these 
proceedings,  judgment,  execution  and  sale  are  absolute  nullities. 
Petitioners  aver  that  defendants,  Mrs.  Cronan    and    husband,  are 
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in  possession  of  said  property;  tbey  charge  simulation  and  bad 
faith  in  the  snccessive  conveyances;  and  pray  for  judgment  decree- 
ing the  aforesaid  judgment,  execution  and  sale  and  sheriff's  deed 
absolute  nullities,  and  the  conveyances  under  which  defendants 
claim  null  and  void ;  they  pray  that  they  do  recover  the  property 
and  the  revenues  of  which  they  have  been  illegally  deprived." 

The  defendant  tendered  various  technical  pleas,  such  as  misjoinder 
of  defendants,  res  adjudicata,  estoppel,  no  cause  of  action,  and  the 
prescription  of  ten  years,  all  of  which  were  overruled  except  the 
last,  and  judgment  rendered  in  favor  of  the  defendant  Gronan. 

It  18  from  that  judgment  the  plaintiffs  have  appealed.  In  this 
court  the  defendant  and  appellee  filed  an  answer  to  the  appeal  and 
requested  an  affirmance  of  the  same ;  and,  in  the  alternative  that  this 
court  should  not  favorably  consider  her  plea  of  prescription,  she 
*  prays  that  her  other  demands  and  exceptions  be  sustained  and  that 
thereupon  judgment  be  affirmed. 

To  this  answer  the  appellants  object  and  protest,  on  the  ground 
that  it  seeks  an  amendment  of  the  judgment,  and  that  it  comes  too 
late,  same  not  being  notified  to  them. 

The  order  of  appeal  made  this  case  returnable  on  the  first  Mon- 
day in  November,  1893,  but  it  was  not  fixed  for  trial  until  the  third 
of  January,  1894,  at  which  time  it  was  not  reached,  and  was  there- 
fore continued.  It  was  again  set  down  for  trial  on  the  14th  of 
March,  1894,  when  it  was  argued  and  submitted. 

Consequently,  the  appellee's  answer  was  in  ample  time,  having 
been  filed  on  the  29th  of  December,  1893.  Appellants  were  not  en- 
titled to  any  notice  of  the  filing  of  appellee's  answer,  and  a  simple 
inspection  of  the  record  would  have  furnished  them  all  the  informa- 
tion that  was  necessary.  Appellee's  brief  was  filed  in  this  court  on 
the  date  the  cause  was  first  fixed  for  trial.  The  objection  is  unten- 
able. 

Taking  up  the  defendant's  plea  of  ten  years'  prescription,  on 
which  the  lower  judge  founded  his  judgment,  we  find  the  facts  to  be 
as  follows,  viz. : 

Mrs.  Oatherine  Gronan,  defendant,  acquired  the  property  in  dis- 
pute on  the  30th  day  of  April,  1892,  by  purchase  from  Charles 
L.  Wirth  and  Ernestine  Piper,  by  a  notarial  act  of  sale  in  due  form, 
which  contains  the  recital  that  Mrs.  Piper  acquired  title  by  purchase 
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from  Henry  F.  Davis,  by  notarial  act,  under  date  July  18,  1878,  duly 
registered  in  the  book  of  conveyances. 

Reference  to  the  act  of  that  date  shows  that  Henry  F.  Davis  sold 
same  property  to  Mrs.  Piper  for  a  valuable  consideration,  and  with 
full  warranty,  the  act  reciting  that  the  property  conveyed  was  the 
same  that  the  vendor  acquired  by  purchase  at  sheriff's  sale  made  in 
the  suit  of  Joseph  Garrish  vs.  G.  W.  Train,  No.  1625  on  the  docket 
of  the  Sixth  District  Court  of  the  parish  of  Orleans,  on  the  14th  of 
August,  1875,  the  sheriff's  deed  bearing  date  February  9,  1878,  and 
likewise  duly  recorded. 

The  proces  verbal  of  the  sheriff's  sale  was  not  put  in  evidence,  but 
a  conveyance  certificate  was  introduced,  and  it.  shows  the  fact 
of  the  sheriff's  adjudication  as  recited  in  Davis'  deed,  and  gives  full 
particulars  of  date  and  description. 

The  defendant  states  as  a  witness  that  she  purchased  the  property 
as  stated  in  her  title  and  paid  the  purchase  price.  That,  before  pur- 
chasing, she  had  a  lawyer  to  examine  the  titles  to  the  property,  and 
he  pronounced  them  good,  and  on  the  faith  of  his  report  she  made 
the  purchase.  That  soon  after  her  purchase  she  went  into  actual 
possession  of  the  property  and  commenced  the  erection  of  a  house^ 
when  this  suit  was  brought.  That  at  the  time  of  her  purchase  she 
was  not  aware  that  there  was  any  complaint  about  the  titles  to  the 
property. 

The  defendant's  title  is  traced  back  to  the  sheriff's  sale  made 
under  executory  proceedings  in  1878,  under  which  G.  W.  Train  was 
divested  of  possession  and  Henry  F.  Davis,  adjudicatee,  was  placed 
in  possession,  under  an  order  of  court,  and  in  which  the  plaintiff 
evidently  acquiesced. 

Referring  to  the  record  of  the  suit  of  Joseph  Garrish  vs.  G.  W. 
Train,  in  this  court — which  is  brought  up  in  the  original — we  find 
that  the  order  of  seizure  and  sale  bears  date  October  18,  1870,  and 
was  predicated  upon  an  act  of  special  mortgage  of  date  April  20^ 
1867 — ^jnst  one  year  subsequently  to  his  purchase  of  the  property  from 
Pliny  Earl  Davis,  the  title  on  which  the  present  suit  is  founded. 

The  defendant  appealed  suspensively  from  the  order,  and  the  ap- 
peal was  presented  and  decided  on  an  assignment  of  errors,  and  the 
decree  of  this  court  confirmed  the  order  and  awarded  ten  per  cent, 
damages. 

We  find  nothing  in  the  record  to  show  that  the  defendant  was  dead 
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at  the  time  judgment  was  rendered,  on  the  20th  of  April,  1874 ;  and 
the  extracts  in  evidence  from  the  Sixth  District  Court  show  that  the 
purchaser  was  put  in  possession  of  the  property  in  pursuance  of  an 
order  of  court. 

We  think  there  can  be  no  question  of  the  defendant's  title  being 
perfected  by  the  prescription  of  ten  years  under  a  title  translative  of 
property,  under  the  principles  announced  by  this  court  in  Patterson 
vs.  Malony,  38  An.  886. 

Judgment  affirmed. 

Rehearing  refused. 


No.  11,379. 
City  op  New  Orleans  vs.  Home  Insurance  Company. 

The  defendants  made  a  return  showing  money  at  interest,  Its  credits  and  its  bills 
receivable,  which  was  recefyed  as  correct  by  the  assessor. 

In  answer  to  plaintiffs  rule  and  in  defence  the  defendant  alleges  that  losses  by 
Are  were  suffered  to  a  large  amount  shortly  after  its  return  had  been  madeio 
the  assessors. 

The  evidence  is  that  none  of  the  money  at  interest,  credits  and  bills  receivable  as- 
sessed remain. 

The  requisite  demand  prior  to  seizure  of  other  property  than  that  assessed  has 
been  made. 

The  plaintiff  has  exhausted  Its  remedy  by  rule  to  compel  the  delivery  of  the  prop- 
erty assessed.  The  right  to  seize  other  property  than  that  assessed  becomeb  the 
Issue. 

It  is  reserved  to  the  plaintiff,  subject  to  such  legal  right  as  ^the  defendant  may 
plead. 

APPEAL  from  the  Civil  District  Oourt,  Parish  of  Orleans. 
Ellis,  J, 

E,  A*  O^ Sullivan,  City  Attorney,  Oeo.  W.  Flynn^  Assistant  City  At- 
torney, for  Plaintiff  and  Appellee,  cite  Sec.  31,  Act  106  of  1890;  Ice 
Company  vs.  Tax  Collector,  42  An.  669;  Sec.  20,  Act  No.  7  of  1870; 
Mallan  vs.  Creditors,  39  An.  397;  Sec.  22,  Act  20  of  1882. 


Farrar^  Jonas  <&  KrtUtschnitt  Attorneys  for  Defendant  anid  Appel- 
lant: ' 
Where  a  rule  is  taken  upon  a  tax  debtor  to   produce   property 
taxed,  in  order  that  it  may  be  sold  by  the  tax  collector,  proof 
that  such  debtor  has  none  of  the  property  in  his  possession  is  a 
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perfect  defence,  becaase  the  jadgment  can  only  be  that  he  pro- 
dace  the  property,  and  the  court  wil]  not  order  a  vain  thing. 
State  vs.  V.  &  A.  Meyer  &  Co.,  41  An.  486. 
Since  the  passage  of  Act  No.  135  of  1888  the  city  is  required  to 
farm  oat  and  adjudicate  the  contract  to  collect  delinquent  taxes 
•  and  licenses  to  the  lowest  bidder,  after  public  advertisement. 
See  Sec.  7  of  Act.  This  act  divests  the  treasurer  of  all  power 
to  take  judicial  or  other  proceedings  for  the  collection  of  a  tax; 
and  he  has  no  more  power  and  authority  in  the  premises  than 
the  Commissioner  of  Public  Works,  or  any  other  city  official. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff,  by  rule,  seeks  to  compel  the  defendant 
to  deliver  personal  property,  for  the  taxes  of  1892,  in  order  to  sell  it 
at  public  auction  to  satisfy  the  taxes,  penalties  and  costs. 

The  property  is  described  as  money  at  interest,  credits  and  bills 
receivable,  amounting  to  two  hundred  and  ten  thousand  one 
hundred  dollars,  and  money  in  possession,  eleven  thousand  two 
hundred  dollars. 

The  taxes  claimed  by  the  city  is  four  thousand  four  hundred  and 
seventy  and  twenty-six-one -hundredths  dollars,  plus  interest. 

The  assessment  was  proved  as  alleged  by  the  plaintiff. 

The  defendant,  through  its  president,  deposes,  that  its  return, 
dated  January  27,  1892,  to  the  Board  of  Assessors,  which  served  as 
a  basis  of  the  assessment,  was  correct,  at  the  date  it  was  made. 

That  the  company  suffered  severe  losses  between  the  18th  of 
January  and  the  3d  of  April  of  that  year;  the  net  amount  of  these 
losses  was  one  hundred  and  fifty-eight  thousand  dollars.  The  items 
of  the  different  losses  are  given  in  a  statement  filed  in  evidence. 

The  witness  referred  to  the  fires  that  occurred  on  Canal  street  and 
those  among  the  cotton  presses  as  having  caused  the  loss. 

He  also  stated  that  the  losses  were  paid  out  of  the  property  as- 
sessed and  that  none  of  the  cash  on  the  bills  receivable  taxed  re- 
mained on  March,  1893,  at  the  time  the  rule  was  filed. 

The  judge  of  the  District  Court,  upon  these  facts,  found  that  the 
defendant  company  had  on  hand  none  of  the  money  at  interest  and 
cash  assessed.    The  rule  was  dismissed. 

The  plaintiff,  a  municipal  corporation,  can  proceed  by  rule  to  com- 
pel the  tax -payer  to  deliver  to  the  tax  collecting  officer  the  personal 
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property  assessed ,  to  the  end  of  realizing,  at  pnblic  sale,  the  amonnt* 
of  the  taxes,  costs  and  penalties. 

The  plaintiff's  remedy  in  this  respect  is  similar  to  that  of  the  State. 

On  the  merits,  the  argument  on  the  part  of  the  plaintiff  is  that  the 
net  loss  is  less  than  the  amount  assessed,  and,  that  as  there  is  a  re- 
mainder of  the  property,  the  sale  should  be  made  absolute  as  to  this 
remainder. 

The  amounts  themselves  sustain  that  contention,  for  the  property 
assessed  was  valued  at  two  hundred  and  twenty -one  thousand  three 
hundred  dollars. 

While  the  extent  of  the  losses  in  the  figures  given  is  one  hundred 
and  fifty- eight  thousand  dollars,  caused  by  fires. 

There  is  other  testimony  on  the  subject  that  does  not  limit  the 
losses  to  the  last  figures. 

There  has  been  a  constant  depreciation  in  values  and  ih  coiise- 
quence  it  is  stated  that  the  surplus  is  no  longer  what  it  was. 

These  statements  are  not  irreconcilable  with  the  siatement  thai 
the  amount  of  loss  from  certain  fires  was  one  hundred  and  fifty- eight 
thousand  dollars. 

To  that  amount  these  figures  are  corroborative. 

The  absolute,  uncontradicted  testimony  is  that  in  consequence  of 
the  company's  losses  none  of  the  cash  or  bills  receivable  taxed  re- 
mained in  possession  of  the  company. 

With  the  evidence  before  us  we  do  not  feel  authorized  to  conclude 
that  there  remains  any  of  the  property  assessed,  the  delivery  of 
which  can  be  compelled. 

It  would  not  be  reasonable  to  order  a  company  to  deliver  prop- 
erty the  president,  the  only  witness,  deposes  it  has  not  in  its' posses- 
sion. 

The  plaintiff  has  exhausted  whatever  remedy  it  had  by  rule. 

Whatever  may  be  the  cause  of  the  disappearance  of  the  values 
assessed,  the  fact  remains  that  they  are  no  longer  in  possession. 

Nor  can  the  responsibility  of  the  parties  for  its  disappearance  be  ' 
tested  on  the  rule  at  bar. 

It  is  the  duty  of  the  tax  collecting  authority  to  enforce'  payment 
by  seizing,  when  possible,  the  property  assessed. 

It  is  authorized  to  rule  the  tax-debtor  into  court  to  compel  Mm  to 
deliver  the  property  that  it  may  be  seized. 

If  the  property  assessed  "  has  been  concealed,  parted  with  or  dis- 
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posed  of  "by  the  tax-debtor,  bo  that  its  seizure  has  been  rendered 
impossible  by  the  debtor's  acts,  seizure  of  other  property  becomes 
possible. 

The  property  in  the  case  at  bar  has  been  disposed  of,  whether 
legally  or  not  is  a  question  that  can  not  be  determined  on  the  trial 
oif  this  rule. 

The  remedy  is  pointed  out  by  the  statutes.  Until  applied  in  the 
manner  pointed  out,  the  courts  are  not  called  upon  to  determine 
whether  the  disposition  made  of  the  property  renders  it  impossible 
to  collect  the  tax. 

I  The  defendant  has  presented,  as  an  additional  ground  of  defence, 
that  the  power  of  the  Oity  Treasurer  was  divested  and  taken  away 
fxom  him  by  Sec.  7  of  Act  186  of  1888,  which  provides  that 
at  the  end  of  each  year  the  council  shall  farm  out  and  adjudicate  the 
contraqt  to  .th^  lowest  bidder;  that  the  section  is  mandatory,  and 
that  only  the.  oiie  to  whom  the  collection  of  the  taxes  has  been  farmed 
QUt  has  9i;iy  power  oi;  authority  to  collect  the  taxes. 

The  rule  is  presented  by  the  Oity  Attorney,  who  alleges  that  the 
defendant  is  indebted  to  the  city  for  taxes. 

The  Treasurer  is  also  a  party  to  the  rule. 

..  It  was  not  su^d  out  exclusively  in  the  name  of  the  city,  but  the 
city  is  sufficiently  a  party  to  sustain  the  demand  for  delivery  of  the 
property  assessed  in  order  that  taxes  due  it  may  be  collected. 

It  is  the  city's  proceeding  by  rule  to  compel  payment  to  the 
proper  officer.  The  municipality  has  the  authority  to  enforce 
the  payment  of  taxes,  and  has,  to  that  end,  all  the  remedies  given  to 
the  State  for  the  collection  of  her  taxes. 

If  no  farmer  of  the  tax  has  been  selected,  or  if  that  official  is 
recreant  to  his  trust,  or  if  for  any  other  reason  he  does  not  choose 
to  act,  the  municipal  government  is  not  divested  of  all  its  authority 
of  enforcing  the  payment  of  taxes  due. 

The  right  of  the  city  to  proceed,  after  an  ineffectual  attempt  has 
been  made  to  have  the  property  assessed  delivered,  to  be  sold  for 
the  payment  of  taxes,  is  reserved  in  the  judgment  appealed  from — 
t.  e.,  the  right  to  seize  other  property  than  the  property  assessed 
without  prejudice  to  such  legal  defences  as  the  defendant  may  have 
to  offer. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  court  a  qua  is  affirmed. 

Rehearing  refused. 
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No.  11,408. 
Widow  S.  Durwabd  et  als.  vs.  Mbs.    Jbnnih  Jbwbtt  bt  als. 

In  an  association  like  the  Iron  Hall  where  all  the  members,  although  residing  in 
different  jurisdictions,  are  bound  by  a  common  contract  to  the  Supreme  Rep- 
resentative of  the  order,  which  manages  a  trust  fund  for  the  benefit  of  the 
entire  membership,  if  a  court  at  the  domicile  of  the  association  appoint  to  it  a 
receiver,  on  account  of  its  insolvency,  it  Is  competent  for  a  court  in  another 
jurisdiction  to  order  trust  funds,  forming  a  part  of  the  trust  funds  held  by  a 
local  branch,  to  be  paid  into  the  hands  of  the  receiver. 

It  is  no  objection  to  such  an  order  that  the  central  authority  has  made  a  regula- 
tion that  only  a  certain  portion  of  the  trust  fund  shall  be  forwarded  to  it  at 
stated  times.  The  insolvency  of  the  association  makes  the  whole  fund  de^ 
mandable  for  the  purposes  of  distribution  among  those  who  have  acquired 
rights  on  it. 

APPEAL  from  the  Civil  District  Oourt,  Parish  of  Orleans. 
King,  J. 

Morris  Marks  and  Albert  Voorhies,  Attorneys  for  Plaintiffs  and  Ap- 
pellees, cite  Niblack  on  Mntaal  Benefit  Societies,  pp.  156,  157, 
167,  Sees.  135,  186. 

Branch  K,  Miller,  Attorney  for  Defendants  and  Appellants, 
cites  81  N.  Y.  508;  129  Mass.  70;  137  Mass.  372;  31  Hun.  (N.  Y.), 
568-4;  24  N.  B.  374;  4  Penn.  St.  519;  16  Fed.  Bep.  14;  Faily  vs. 
Tanlbee,  55  Fed.  Rep.  892. 


The  opinion  of  the  conrt  was  delivered  by 

McEnbry,  J.  The  plaintiffs  are  members  of  branch  No.  1148  of 
the  Order  of  the  Iron  Hall.  This  society  or  association  is  insolvent, 
and  is  in  the  hands  of  a  receiver  appointed  in  the  State  of  Indiana, 
at  its  headquarters  or  domicile  at  Indianapolis. 

The  plaintiffs  allege  that  the  Iron  Hall  has  ceased  to  exist,  does  no 
business;  and,  as  members  of  branch  1148,  they  fear  that  the  officers 
thereof  will  send  the  money,  property,  etc.,  of  said  branch  to  the 
receiver  in  Indiana.  They  pray  for  an  injunction  restraining  them 
from  sending  said  money,  etc.,  beyond  the  limits  of  this  State.  The 
injunction  issued  as  prayed  for,  and  on  its  trial  was  perpetuated, 
and,  in  accordance  with  the  prayer  of  the  petition,  the  property 
was  deposited  in  court. 

Subsequently  an  order  was  granted  distributing  the  fund  among 
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the  members  of  branch  1148.  The  officers  against  whom  the  injanc- 
tion  issned  resist  the  same,  on  the  ground  that  the  money  belongs  to 
the  <*  Supreme  Sitting  "  of  the  order — that  is,  to  the  entire  member* 
ship  of  the  order,  of  which  the  former  is  the  representative. 

The  fund  in  controversy  is  the  reserve  fand  from  assessments 
made  prior  to  the  appointment  of  a  receiver.  It  is  true  that  the 
Iron  Hall  is  hopelessly  insolvent;  bat,  as  it  is  a  corporation,  organ- 
ized under  the  laws  of  Indiana,  the  appointment  of  a  receiver  did 
not  destroy  its  corporate  existence,  unless  there  had  been  a  judg- 
ment forfeiting  its  charter  and  a  receiver  appointed  to  wind  up  its 
affairs  in  accordance  with  the  decree.  But  it  does  not  appear  that 
any  such  decree  of  forfeiture  has  been  rendered. 

When  the  receiver  was  appointed,  he  undertook,  under  the  super- 
vision of  the  Indiana  court,  to  manage  the  affairs  of  the  corporation, 
substituting  the  court's  administration  of  its  affairs  for  that  of  the 
officers  of  the  corporation.     Faily  vs.  Taulbee,  66  Fed.  Rep.  893. 

The  Iron  Hall  was  organized  as  a  mutual  benefit  society.  Assess- 
ments were  made  for  various  purposes — to  take  care  of  the  sick,  to- 
pay  insurance  on  the  lives  of  deceased  members  and  to  provide 
a  benefit  fund  for  all  who  had  complied  with  the  rules  and  regula- 
tions, of  a  sum  not  exceeding  one  thousand  dollars. 

All  who  became  members  of  the  order  Were  bound  by  the  rules 
and  regulations,  and  there  was  a  contract  between  and  among  all  its 
members  throughout  the  many  States  in  which  the  order  existed.  All 
who  have  complied  with  the  rules  and  regulations  have  rights  upon 
the  reserve  fund — the  sick,  the  heirs  of  deceased  me  nbers  and  those 
who  were  entitled  to  the  benefit  fund  shown  by  certificates  against  the 
assessments  of  which  the  reserve  fund  forms  a  part. 

The  assessments  were  made  for  the  purpose  of  meeting  their  obliga- 
tions, and  the  fund  arising  thereform  is  a  trust  fund  held  by  the 
the  order  either  immediately  or  through  its  branches  for  destination 
to  its  proper  uses. 

Section  1  of  Law  II  of  the  order  is  that  twenty  per  cent,  of  the 
amount  reserved  by  each  branch  on  each  assessment  shall  be  set  aside 
and  retained  as  a  reserve  fund,  which  is  declared  to  be  the  property 
of  the  Supreme  Sitting  and  shall  be  subject  to  its  control  at  all  timea 
as  provided  by  the  order.  After  the  expiration  of  six  years  and  six 
months  from  the  date  of  the  organization  of  the  order,  one -seventh 
pf  the  reserve  fund,  then  on  hand,  shall  be  called  for  to  pay  benefits^ 
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and  annually  thereafter  one -seventh  of  the  reserve  fund  shall  be 
called  in  for  like  purpose. 

Section  2  restricts  the  investment  of  the  reserve  to  the  local 
branch,  and  provides  for  the  manner  of  its  investment.  Plaintiffs 
contend  that  the  order  having  ceased  to  exist  and  being  no  longer 
able  to  carry  oat  its  objects  and  purposes,  that  said  fund  reverts  to 
the  original  subscribers  of  the  branch. 

This  was  a  trust  fund,  and  held  not  alone  for  the  benefit  of  the 
members  of  the  local  branch,  but  for  all  the  membership  of  the 
order.  The  fact  that  the  trust  could  not  be  carried  out  as  originally 
intended  can  not  deprive  these  members  of  the  rights  which  they 
have  acquired  on  the  trust  fund.  Every  member  of  the  order  must 
be  to  some  extent  likened  to  a  shareholder  in  a  business  corpora* 
tion.  The  forfeiture  of  the  franchise  does  not  include  forfeiture  of 
property,  and  when  this  has  been  declared  extinguished  property 
rights  are  not  destroyed.  Courts  will  so  manage  the  property  as  ta 
preserve  all  rights  upon  it  according*to  law.  Morawetz  Private 
Corporation,  par.  1083. 

And  the  fact  that  the  legal  title  to  property  becomes  extinguished 
by  a  dissolution  of  the  corporation  does  not  destroy  the  rights 
of  beneficial  owners  upon  it.    Id.  1032. 

The  members  of  the  order,  like  shareholders,  are  the  beneficial 
owners  of  the  twenty  percent,  reserve  fund.  All  who  have  paid  assess > 
ments  have  an  interest  in  this  fund,  whether  he  resides  in  Indiana,  New 
Jersey,  or  this  State.  It  was  made  for  a  specific  purpose,  the  ben- 
efit of  which  was  to  inure  to  the  whole  brotherhood,  and  not  for  any 
particular  branch. 

''  Equity  will  always  protect  the  rights  of  a  cestui  que  trust  with- 
out regard  to  the  strictly  legal  title ;  and,  therefore,  when  a  corpora- 
tion is  dissolved,  a  court  of  equity  will  recognize  and  protect  the 
equitable  rights  of  the  shareholders,  for  whom  the  corporate  body 
as  recognized  by  law  was  merely  a  representative,  or  trustee,. 
and  the  assets  of  the  dissolved  corporation  will  be  treated  in  equity 
as  a  trust  fund  belonging  to  the  shareholders  of  the  company,, 
subject  to  the  rights  of  its  creditors."  Morawetz  Private  Corpora- 
tion, 1032. 

The  organization  of  the  courts  of  Louisiana,  the  principles  enunci- 
ated in  the  code  and  the  rules  of  practice  enable  them  to  fully  carry 
ont  this  equity  doctrine. 
36 
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The  Sapreme  Sitting  ie  unquestionably  the  owner  of  the  fund.  It 
was  held  for  it  by  the  local  branch,  and  for  the  purpose  of  carrying 
out  the  trust  has  the  right  to  demand  the  fund  from  the  local  branch. 

The  fund  was  to  be  called  for  after  the  lapse  of  time  in  small 
amounts.  But  when  the  corporation  became  insolvent  and  was 
placed  in  the  hands  of  a  receiver  the  entire  amount  became  due  and 
demandable  in  order  to  satisfy  those  who  had  claims  upon  it. 

The  fund  had  been  paid  in  on  assessments.  Individual  ownership 
over  the  amount  ceased.  Title  was  vested  in  the  Supreme  Sitting, 
and  the  local  branch  only  held  it  tor  it,  and  it  did  not  extinguish 
ownership,  but  only  regulated  a  call  on  it  at  stated  periods.  The  in- 
ability to  carry  out  this  regulation  did  not  cause  the  fund  to  revert 
to  those  who  had  paid  the  assessments. 

Tn  the  case  of  Faily  vs.  Taulbee,  55  Fed.  Bep.,  p.  892,  there  was  a 
proceeding  instituted  by  the  receiver  of  the  Iron  Hall  to  gain  pos- 
flession  of  the  reserve  fund  held  by  a  local  branch  in  Rhode  Island. 

The  defendants  in  that  case  urged  what  the  plaintiffs  do  here. 

The  United  States  district  judge  in  that  case  said:  ''The  argu- 
ment then  is  that,  according  to  this  law,  the  Supreme  Sitting  can  call 
for  the  reserve  fund  only  at  certain  times  and  for  certain  purposes, 
and  therefore  the  receiver  can  call  it  in  only  at  those  times  and  for 
those  purposes,  and  not  for  the  general  purposes  of  liquidating  the 
whole  trust  fund.  This  argument,  I  think,  rests  on  a  misapprehen- 
sion of  the  effect  ot  the  laws  of  the  society.  They  undoubtedly  do 
impress  upon  the  funds  the  character  of  trust  funds,  and  perhaps 
affect  different  parts  of  the  fund  with  different  equities,  but  as  to  the 
time  and  manner  of  ascertaining  and  marshaling  these  equities,  and 
as  to  the  method  of  administration  of  the  fund  accordingly,  they  must 
be  taken  to  be  abrogated  in  the  case  where,  as  this  bill  alleges,  the 
society  is  insolvent." 

In  an  association  like  the  Iron  Hall,  where  all  the  members  of  the 
society,  although  residing  in  different  jurisdictions,  are  bound  by  a 
common  contract  to  the  Supreme  Representative  of  the  order  which 
undertakes  to  manage  a  trust  fund  for  the  benefit  of  all  its  members, 
if  a  court  of  the  domicile  of  the  order  which  assumes  jurisdiction 
appoint  a  receiver  on  account  of  insolvency,  it  is  competent  for  a 
court  in  another  jurisdiction  to  order  funds,  forming  a  part  of  the 
trust  funds,  to  be  paid  into  the  bands  of  the  receiver.  Id,  The 
receiver  is  not  here  demanding  this  reserve  funds  but  the  injunction 
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iBsaed  on  the  hypothesis  that  he  might  demand  them.  Hence  we 
have  of  necessity  been  compelled  to  treat  the  case  as  thongh  the 
receiver  was  plaintiff  in  a  demand  for  the  fond. 

It  is  therefore  ordered,  adjndged  and  decreed  that  the  judgment 
a^ppealed  from  be  annulled,  avoided  and  reversed.  It  is  now  or- 
dered that  the  demand  of  plaintiff  be  rejected  and  the  injunction 
dissolved. 

Rehearing  refused. 


No.  11,396. 

O.  H.  Pabkeb,  Statb  Tax  Oollbctob,  vs.  Shareholders  of  the 
Southern  Bank. 

The  attorney  apiK>inted  to  assist  the  tax  collector  is  not  an  assistant  to  that 
official  In  his  capacity  as  tax  collector,  but  is  appointed  as  a  necessity  for  the 
purpose  of  bringing  salts,  which  is  an  employment  separate  from  and  inde- 
pendent of  the  duties  of  the  tax  collector's  office.  Sec.  54  of  the  Act  55  of 
1818  is  not  in  conflict  with  Arts.  62, 203, 210  of  the  Constitution. 

APPEAX  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Kingy  J. 


R.  Lyons  Attorney  for  Plaintiff  and  Appellant. 


Farrarj  Jonas  &  Kruttsohnitt  Attorneys  for  Defendants  and  Ap- 
pellees. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  plaintiff  tax  collector  proceeded  by  rule 
against  defendants,  under  Sec.  54  of  Act  65  of  1888,  to  compel 
them  to  deliver  the  personal  property  assessed  and  taxed  to  them. 
The  rule  was  discharged  and  the  tax  collector  has  appealed. 

The  defences  to  the  rule  are : 

1.  That  the  assessment  of  shares  to  the  shareholders  is  made  in 
Mock,  and  not  individually  to  the  shareholders. 

2.  That  the  appointment  of  an  attorney  at  law  to  aid  the  tax  col- 
lector is  null  and  void,  being  in  violation  of  Articles  52,  210,  203  of 
the  Constitution  of  the  State. 

The  first  point  has  been  disposed  of  in  the  case  of  Castles  vs.  City 
of  New  Orleans,  just  decided. 
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On  the  second  ground  the  defence  to  the  role  is  equally  untenable. 
Article  52  of  the  Constitution  says:  ''The  General  Assembly  shall 
have  no  power  to  increase  the  expense  of  any  office  by  appointing 
assistant  officials." 

The  answer  to  this  is  that  the  attorney  appointed  to  bring  suit  for 
the  tax  collector  is  not  an  assistant  to  that  official. 

Section  54  of  said  act  authorizes  the  tax  collector  to  proceed  by  rule 
in  a  summary  manner  against  the  delinquent  tax -payer  when  he  can 
not  make  a  seizure  Zt  the  personal  property  assessed  because  of  its 
nature,  or  whsn  the  tax-payer  controls  the  property  in  such  a  man- 
ner that  he  can  not  ''  lay  hands  upon  it." 

The  employment  of  an  attorney  at  law  to  institute  and  prosecute 
the  proceedings  is  a  necessity.  His  duties  are  not  such  as  to  make 
him  an  assistant  tax  collector  any  more  than  the  clerks  employed  in 
the  tax  collector's  office  constitute  them  assistant  tax  collectors. 

Article  208  of  the  Constitution  relates  only  to  the  equality  of  taxa- 
tion. Article  210  declares  that  there  shair  be  no  forfeiture  of  prop- 
erty for  non-payment  of  taxes,  and  provides  that  the  collector  shall 
sell  the  property  assessed  without  suit.  The  proceedings  authorized 
by  the  Act  85  of  1888  in  no  way  violates  this  article,  as  the  author- 
ized proceeding  is  not  against  the  property  for  the  purpose  of  pro- 
voking a  practical  sale,  but  against  it  and  the  tax -debtor  to  compel 
its  delivery,  so  that  the  tax  collector  can  dispose  of  it  as  authorized 
by  said  article  of  the  Constitution. 

The  judgment  appealed  from  is  therefore  annulled,  avoided  and 
reversed,  and  it  is  now  ordered  that  the  sale  be  made  absolute,  as- 
prayed  for,  the  defendants  in  rule  to  pay  costs. 

Rehearing  refused. 


No.  11,385. 
James  McConnbll,  Jr.,  vs.  Benjamin  Oby  et  al. 

In  the  suit  for  slander  of  title  If  the  defendant  sets  up  title,  he  changes  the  char- 
acter  of  the  action.  It  becomes  a  suit  to  try  titles  la  which  the  burden  of  proof 
to  maintain  title  is  on  defendant  as  in  the  petitory  action.  11  La.  187;  27  An. 
613;  35  An.  855;  4  An.  90. 

The  party  who  promises  to  lend  money  required  by  the  applicant  for  the  loan 
to  redeem  his  property  from  a  tax  sale  will  not  be  permitted,  after  that 
promise  and  the  faith  it  inspires  acted  on  by  the  applicant,  to  redeem  from  the 
tax  sale  and  acquire  that  property  for  himself.    Bigelow  on  Estoppel,  Chap.  19. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King,  J. 
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F.  E.  Rainold  and  Chct8.  F,  CUiibome  Attorneys  for  Plaintiff  and 
Appellant : 

In  an  action  for  slander  of  title,  defendant  who  answers,  setting  up 
title,  assames  the  position  of  plaintiff  in  a  petitory  action,  and 
mnst  recover  on  the  strength  of  his  own  title. 

The  State,  having  acquired  nothing  from  the  sales  absolutely  null, 
conid  transfer  no  rights.     Breanx  vs.  Negrotto,  43  An.  488. 

The  sales  to  the  State  were  null — 

(a)  Because  notice  was  not  given  the  delinquent  tax- payers. 

La.  Oonst.,  Art.  210;  Breaux  vs.  Negrotto,  43  An.  483. 

(5)  Because  the  assessment  of  the  property  was  insufficient  for 

identification.     Agusti  vs.  Lawless,  46  An.  1870. 

(c)  Because  no  plan  was  referred  to  in  the  assessment.    Bell  vs. 

Taylor,  87  An.  67. 

Where  an  agreement  has  been  made  to  lend  money  on  mortgage  on 
a  particular  piece  of  property,  for  the  express  purpose  of  paying 
the  taxes  due  upon  the  same,  a  relation  of  the  trust  is  established 
between  the  parties,  and  the  lender  is  estopped  to  set  up  against 
the  borrower  a  tax  title  which  he  has  acquired  subsequent  to  the 
agreement. 


E.  E.  MoUe  and  B.  R,  Forman  Attorneys  for  Defendants  and  Ap- 
pellees : 

The  deeds  are  prima  facie  valid.  Const.,  Art.  210;  Act  No.  42,  1871; 

Const,  of  1868,  Art,  118;  48  An.  730;   Act  No.  77  of  1880;  Act 

No.  96  of  1882. 
The  plaintiff  having  two  remedies,  which  are  mutually  inconsistent, 

adopting  one  repudiates  the  other. 
An  action  for  slander  of  title,  damages  and  annulment  of  defendant's 

title  is  the  action  at  bar. 
This  repudiates  the  action  of  the  principal  against  the  agent  to  dis- 
gorge, since  it  negatives  the  agent's  acquisition. 
The  denial  of  the  validity  of  the  title  repudiated  the  agency— a 

plaintiff  can  not  have  one  action  in  his  pleadings  and  another  in 

his  brief. 
The  action  is  possessory  and  petitory. 
It  shall  be  presumed  the  possessory  has  been  relinquished  to  resort 

to  the  petitory.     C.  P.  160. 
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PoBsesBion  is  not  and  never  was  in  plaintiff. 

Tradition  or  delivery  of  immovables  accompanies  the  pnblic  act.     R* 

O.  O.  2479. 
An  authentic  act  is  not  an  authenticated  signature  to  a  private  act. 

R.  0.  O.  (pasHm)  2253. 
The  State  acquired.     Defendant  can  not  impeach  what  the  State 

does  with  its  own.     26  An.  701;  27  An.  238;  48  An.  878. 
The  description  is  better  than  the  one  held  good  in  Smith  vs.  Gity^ 

48  An.  734,  726. 
Informalities.     45  An.  485. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  In  this  suit  plaintiff  sues  for  slander  of  title,  and  to 
annul  a  tax  title  to  the  property  involved  in  the  controversy, 
asserted  by  one  of  the  defendants.  The  plaintiff  derives  title  by 
purchase  in  1894  from  Julia  O.  Roe,  widow  of  John  Green,  and  she 
acquired  it  in  1871;  the  property  being  described  as  a  portion  of 
ground  consisting  of  five  lots,  numbered  from  fifty- six  to  sixty,  on 
upper  side  of  State  street  in  Bloomingdale ;  the  number?  and  meas- 
urements of  the  lots  according  to  the  plan  of  Bloomingdale.  Besides 
this  title,  the  plaintiff  alleges,  as  a  ground  of  recovery,  that  defend- 
ants are  estopped  from  disputing  his  ownership. 

The  defendant  Ory  answered,  alleging  that  he  had  purchased  from 
the  State,  for  account  of  his  co-defendant,  the  property  in  contro- 
versy, the  property  having  been,  the  answer  alleges,  forfeited  both 
for  State  and  city  taxes,  and  sold  to  the  city  as  well  as  the  State  for 
unpaid  taxes.  The  sale  from  the  State  relied  on  by  defendants  in 
their  answers  are  by  deed  dated  16th  of  May,  1892,  from  the  State 
Auditor  for  the  unpaid  taxes  of  1881,  1882  and  1883.  The  other 
defendant.  Dowers,  answered,  averring  the  purchase  for  his  account 
by  the  auditor's  deed,  and  asserting  in  his  defence  the  ownership  of 
the  property  under  that  deed.  In  both  answers  the  estoppel  pleaded 
by  plaintiff  was  denied.  After  these  answers  the  defendant  excepted 
on  the  ground  of  misjoinder  of  the  demands  made  in  plaintiff's  peti- 
tion, and  required  plaintiff  to  elect  the  cause  of  action  on  which  he 
stood.  The  exception  was  overruled.  Thereafter  the  defendants 
pleaded  prescription  in  aid  of  the  tax  title  asserted  by  them,  and 
the  forfeitures  of  the  property  prior  to  plaintiff's  purchase,  for 
non-payment  of  the  taxes,  city  and  State,  assessed  against  Widow 


NEW  ORLEANS,  APRIL,  1894.  667 

McConnell  ys.  Ory  et  al. 

Green,  the  author  of  plaintiff's  title.  The  answer  of  each  defend- 
ant claimed  damages  of  plaintiff  for  the  matter  alleged  in  the  peti- 
tion as  constituting  the  estoppel  nrged  against  defendant. 

The  judgment  of  the  lower  coart  was  against  the  plaintiff,  and 
against  defendants  on  their  demands  for  damages.  The  case  is  here 
only  on  plaintiff's  appeal. 

It  was  unnecessary  for  plaintiff  asserting  title  from  Widow  Green 
to  demand  the  annulling  of  the  tax  deed  to  one  of  defendants.  If 
plaintiff 's  title  was  sustained,  the  tax  title  of  course  failed.  The  pe- 
tition substantially  presented  the  issue  of  plaintiff's  ownership^ 
involving  the  considerations  of  the  tax  title.  In  this  view  defend- 
ant's exception  of  misjoinder,  even  if  in  time,  was  properly  over- 
ruled, and  we  do  not  appreciate  that  any  importance  is  attached 
to  it  in  this  court  by  the  defendants. 

The  action  of  jactitation  does  not  ordinarily  try  titles  to  property. 
Its  object  is  to  quiet  possession.  It  demands  of  defendant  a  dis- 
claimer or  an  avowal  of  the  slander.  If  disclaimed,  the  purpose  of 
the  law  is  attained  and  the  suit  ends.  If  the  slander  is  admitted,, 
then  the  defendant  is  ordered  to  bring  suit  to  maintain  his  asserted 
title,  and  with  that  decree  the  jactitation  suit  terminates.  If,  how- 
ever, the  defendant  sets  up  a  better  title  in  himself,  that  issue 
changes  the  character  of  the  action.  The  whole  object  of  the  suit 
being  to  compel  a  disclaimer,  or  that  defendant  shall  sue  to  estab- 
lish the  ownership  he  asserts,  if  defendant  in  his  defence  avers  title, 
the  court  proceeds  to  determine  that  issue.  It  would  be  idle  to 
order  the  defendant  to  institute  another  suit  to  establish  title,  when 
by  his  answer  he  tenders  that  issue.  Nor  does  it  make  any  differ- 
ence that  the  defendant  does  not  pray  for  judgment  recognizing  hia 
ownership.  It  is  enough  that  in  the  jactitation  suit  his  defence 
is  title.  There  can  then,  be  no  question  that  this  suit  for  slander  of 
title  has  become,  by  defendant's  pleading,  a  suit  to  try  titles;  and, 
although  in  our  view  not  at  all  important  in  this  controversy,  it  is 
equally  plain  that  in  the  changed  character  of  the  action  the  defend- 
ant assumes  the  burden  in  respect  to  proof,  of  the  plaintiff  in  the 
petitory  action.  Proctor  vs.  Richardson,  11  La.,  p.  187;  Bidwell  vs. 
Cavaroc,  27  An.  807 ;  Dalton  vs.  Wickliffe,  85  An.  865 ;  Packwood  vs. 
Dorsey,  4  An.  90. 

The  plaintiff 's  title  is,  as  stated,  derived  from  Widow  Green.  The 
asserted  title  of  defendant  Dowers  is  based  on  the  tax  assessment 
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against  her.  Plaintiff  and  defendant  thus  claim  onder  a  common 
aathor.  In  our  view  it  is  nnneceBsary  to  consider  the  qnestions 
discnssed  at  the  bar  in  reference  to  defendant's  tax  title,  as  to 
the  sufficiency  of  the  assessment  in  respect  to  the  description  of  the 
property,  nor  whether  notice  of  the  tax  sale  was  given. 

The  decision  of  this  controversy  is  in  our  opinion  controlled  by 
thu  estoppel  pleaded  by  plaintiff.  The  plaintiff's  purchase  of  the  five 
lots  in  controversy  was  on  the  Idth  April,  1892 ;  the  price  paid  was 
four  hundred  dollars,  and  besides  plaintiff  assumed  all  the  unpaid 
taxeli.  For  some  of  these  taxes  there  had  been  forfeitures  and  a 
tax  sale  to  the  City,  and  a  tax  sale  to  the  State  for  the  taxes  for  1881, 
1882  and  1883.  Of  course,  without  payment  of  these  taxes  and  a 
relinquishment  of  the  tax  adjudications  to  the  State  and  city,  the 
plaintiff's  purchase  was  ineffective.  The  plaintiff  testifies  that  in 
this  condition,  within  a  day  or  two  after  his  purchase,  he  applied 
to  the  defendant  Ory,  a  part  of  whose  business  it  is  to  lend  money, 
for  a  loan  of  five  hundred  dollars  to  pay  these  taxes. 

The  plaintiff  stated  to  Ory  substantially,  that  the  money  was  re- 
quired to  pay  the  taxes  on  five  lots  on  State  street,  adjoining  Mr. 
Ricker's  house,  on  the  woods  side,  purchased  from  Mrs.  Green,  and 
the  plaintiff  adds  in  testifying,  that  he  remembers  with  distinctness 
the  situation  of  the  property  was  communicated.  Ory  answered  be 
would  lend  the  money  if  the  title  was  good.  The  plaintiff  further 
testifies,  he  allowed  some  days  to  elapse  without  completing  the  loan 
promised,  and  of  course  without  paying  the  taxes.  But  while  th« 
plaintiff  was  thus  waiting  on  the  reliance  that  the  loan  would  be 
forthcoming  when  he  called  for  it,  Ory  effected  the  purchase  of  the 
lots  from  the  State  for  his  own  account,  or  rather  for  his  clerk, 
Dowers,  in  whose  name  the  auditor's  deed  was  made  of  date  16th  of 
May,  1892.  We  have  given  careful  attention  to  the  issue  of  fact, 
whether  as  testified  by  plaintiff  the  communication  stated  by  him 
was  made  to  Ory,  and  that  he  promised  the  loan.  If  this  proposi- 
tion of  fact  is  maintained,  we  think  the  legal  principle  clear  that 
determines  the  controversy. 

The  plaintiff's  testimony  is  clear  and  positive.  With  his  mind  in- 
tent on  securing  the  loan  to  pay  the  taxes  on  which  his  title  de- 
pended, it  is  natural  that  the  communication  and  Ory's  promise 
should  have  been  impressed  on  plaintiff's  memory.  Was  there  any 
room  for  mistake  as  to  the  property  on  which  the  loan  was  desired? 
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Mr.  Ory  testifies,  he  thought  the  property  intended  was  a  part  of  the 
ten  lots  on  State  street,  known  as  the  Bnndy  lots,  claimed  by  plain- 
tiff nnder  a  tax  title,  and  besides  involved  in  litigation.  Ory  knew 
all  abont  the  Bnndy  lots,  the  tax  title  and  the  litigation.  He  states 
he  supposed  plaintiff  might  have  acquired  another  besides  his  tax 
title.  But  if  he  had  supposed  the  loan  was  desired  on  these  Bnndy 
lots,  it  seems  natural  he  would  at  once  have  declined  the  loan,  for 
he  testifies,  he  does  not  lend  on  tax  titles ;  or  if  he  had  thought  plain- 
tiff had  acquired  another  title  it  seems  singular  that  believing,  as  he 
testifies,  the  loan  was  sought  on  the  Bundy  lots,  he  should  not  have 
asked  some  questions  as  to  the  title.  Again,  he  testifies,  after  the 
application  for  the  loan  on  five  lots  on  State  street,  he  asked  as  to 
their  location.  Why  the  question  if  he  supposed  the  five  were  part 
of  the  Bundy  lots,  with  the  location  of  which  he  was  acquainted? 
There  would  seem  to  be  nothing  in  plaintiff's  application  to  bor- 
row on  five  lots  bought  on  State  street,  adjoining  or  near  Bicker's, 
that  would  suggest  they  were  part  of  these  Bandy  lots,  on  which,  in 
the  then  condition  known  to  Ory,  no  one  could  expect  to  borrow, 
still  less  anybody  who  would  lend.  That  Ory  could  have  derived 
the  impression  the  Bundy  lots  were  to  be  subject  of  the  loan  is  utterly 
unaccountable,  too,  if,  as  the  plaintiff  testifies,  he  stated  the  loan 
was  desired  on  five  lots  he  had  ''  purchased  a  day  or  two  since  from 
Mrs.  Green."  The  examination  of  Ory's  testimony,  in  its  entirety, 
conveys  the  impression  his  memory  of  facts  and  impressions  is  not 
accurate.  Indeed,  at  the  outset  he  states  he  is  a  busy  man  and  can 
not  remember  small  details.  Again,  he  testifies  the  only  thing  of 
which  he  is  absoltrtely  conscious,  is  that  plaintiff  did  not  deliver  his 
title  or  state  the  lots  he  owned,  and  never  mentioned  the  numbers 
fifty-six  to  sixty.  He  does  testify  emphatically,  he  had  no  suspicion 
that  lots  fifty-  six  to  sixty  had  been  bought,  and  if  he  had  had  that 
suspicion  he  would  have  stopped  all  researches  that  ultimately 
led  him  to  make  the  purchase.  But  he  does  not  controvert  in  his 
testimony  the  plaintiff's  statement  that  the  loan  was  asked  on  five 
lots  on  State  street,  or  that  it  was  communicated  that  the  lots  were 
near  or  adjoining  Ricker's,  nor  that  the  loan  was  promised.  To 
our  minds  the  variance,  if  variance  it  can  be  termed,  in  the  tes- 
timony of  Ory  and  that  of  plaintiff  is  unimportant.  The  plaintiff 
adds  the  circumstance,  not  stated  by  Ory  that  the  name  of  the  au- 
thor of  plaintiff's  title,  Mrs.  Green,  was  also  communicated.     On  the 
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qnestion  of  details  it  is  haman  experience  and  the  mle  of  law  is  that 
testimony  affirmative  in  its  character  prevails  over  negative  testi- 
mony.    Philips  on  Evidence;  2  An.  1006. 

In  this  view  we  deem  the  testimony  of  plaintiff  more  reliable. 
Dowers  testifies,  he  does  not  profess  to  have  heard  all  that  passed, 
and  his  testimony  does  not  materially  affect  the  issue.  It  is  oar 
conclusion  the  communications  as  detailed  by  plaintiff  were  made, 
and  if  not  to  the  full  extent  he  testifies,  enough  was  certainly 
conveyed  to  Mr.  Ory  to  afford  him  reasonable  cause  to  know  when 
he  paid  the  taxes  and  bought,  in  the  name  of  his  clerk,  five  lots  on 
the  upper  side  of  State  street,  near  Ricker's,  and  assessed  in  the 
name  of  Mrs.  Qreen,  that  he  was  undertaking  to  acquire  the  same 
property  on  which  he  had  agreed  to  loan  the  plaintiff.  Allewance 
is  to  be  made  for  Ory's  testimony  that  he  had  not  the  least  suspicion 
of  the  identity  of  the  property.  One  part  of  his  testimony  seems  to 
concede,  if  he  had  had  the  knowledge  l^e  disclaims,  he  could  not  have 
made  the  purchase.  He  surely  knew  enough,  as  we  think,  to  make 
him  pause.  If  he  had  paused  all  doubt  on  the  point  of  identity  would 
have  been  resolved.  It  often  happens  that  what  is  said  of  impor- 
tance to  appreciate  and  remember,  leaves  no  fixed  impression. 
According  to  his  testimony  that  was  the  case  with  Ory.  All  that  we 
decide  is,  that  plaintiff's  communications  were  of  a  nature  and  in 
substance  and  detail  sufficient,  to  convey  to  Mr.  Ory  that  impression 
he  states  he  did  not  derive  as  to  the  identity  of  plaintiff's  lots  with  those 
Ory  bought  from  the  auditor,  or  at  least  were  enough  to  suggest  the 
strong  probability  that  when  he  bought  five  State  street  lots  near 
Rickers,  for  taxes  assessed  equal  to  Mrs.  Green's,  he  was  buying  the 
same  lots  on  which  he  agreed  to  lend  the  plaintiff.  On  any  queistion 
arising  on  the  acts  or  conduct  of  a  party  affecting  another's  interest, 
that  which  the  party  has  reason  to  know  or  suspect  is  equivalent  to 
actual  knowledge. 

On  the  faith  of  the  promise  of  Ory  to  lend  on  the  .five  lots  plaintiff 
acted  and  had  a  right  to  rely.  If  Ory's  purchase  is  maintained,  then 
by  reason  of  that  reliance  plaintiff  loses  the  property,  and  the 
money  he  paid  for  it.  Ory  would  be  the  gainer.  Instead  of  being  the 
lender  of  the  money  promised  on  the  mortgage  of  plaintiff's  property, 
Ory  would  own  that  property  for  the  taxes  plaintiff  had  expected  to 
pay  with  the  money  Ory  had  promised.  The  result,  so  disastrous 
to  plaintiff  and  advantageous  to  Ory,  would  be  due  entirely  to  the 
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confidence,  utterly  disappointed,  which  plaintiff  reposed  in  Ory's 
promise.  The  legal  principle  readily  suggests  itself  that  pre- 
cludes such  a  result.  It  is  urged  on  us  that  Ory  ;  t  the  time  of 
plaintiff's  application  for  the  loan  was  investigating  tax  sales  of 
property  on  State  street  with  a  view  to  purchases,  and  plaintiff's 
application  should  not,  it  is  suggested,  have  the  effect  of  disabling 
Ory  from  making  these  purchases.  If  he  had  desired  freedom  of 
action  in  this  matter,  he  should  have  declined  the  application. 
"Plaintiff  would  then  have  sought  the  money  elsewhere.  But  surely, 
Ory  could  not  promise  the  money  plaintiff  needed  to  secure  his  title 
and  then  take  steps  for  his  own  benefit,  which,  if  successful,  utterly 
defeated  plaintiff's  title.  The  argument  for  the  defence,  also  laya 
stress  on  the  delay  of  plaintiff  in  calling  for  the  promised  loan. 
Plaintiff  was  not  as  prompt  as  he  might  have  been.  But  h& 
evidently,  acting  on  his  reliance  that  the  loan  would  be  forthcoming 
when  called  for,  did  not  appreciate  the  necessity  of  immediate 
action.  He  must  have  been  very  prompt  to  have  protected  himself^ 
for  within  a  month  and  a  day  or  two  after  the  promise  of  Ory  he 
had  taken  all  necessary  steps  and  secured  the  tax  deed  for  himself , 
We  do  not  think  Ory's  obligation  arising  from  his  promise  is  subject 
to  the  measure  of  time  suggested  to  us  in  this  connection. 

The  estoppel  arises  against  the  party  on  whose  acts  or  conduct 
another  has  acted  or  relied  in  a  matter  affecting  his  interest,  and  he 
against  whom  the  estoppel  is  asserted,  will  not  be  permitted  to  set 
up  any  right  or  title  inconsistent  with  his  acts  or  conduct,  and  pre- 
judicial to  him  who  has  acted  on  the  faith  created  by  such  acts  or 
conduct.  All  the  elements  of  the  estoppel,  we  think,  are  present  in 
this  case,  forbid  the  defence  of  title  asserted  by  defendants  and 
uphold  that  of  plaintiff.    Bigelow  on  Estoppel,  19th  chapter. 

We  think  the  justice  of  the  case  requires  plaintiff  should  be 
decreed  to  be  the  owner  of  the  property  on  reimbursing  the  taxes 
paid  by  Ory. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court,  in  so  far  as  it  dismisses  the  plaintiff's  suit,  be 
avoided  and 'reversed;  the  plaintiff  is  hereby  recognized  and  de- 
creed to  be  the  owner  of  the  five  lots  of  ground  on  upper  side 
of  State  street,  numbered  56  to  60,  according  to  the  original  plan  of 
Bloomingdale,  and  acquired  by  him  from  Widow  Green  by  act 
of  date  the  13th  of  April,  1892  *,  it  is  further  decreed  that  defendant 
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Dowers  relinquifih  in  favor  of  plaintiff,  by  authentic  act,  within  ten 
days  from  the  filing  of  the  mandate  in  the  lower  court,  the  tax  title 
asserted  by  him  to  the  property  ander  the  auditor's  deed,  of 
date  16th  of  May,  1892 ;  but  this  decree  is  not  to  be  operative  unless 
plaintiff,  on  the  execution^  and  filing  in  court  of  the  copy  of  such  act 
of  relinquishment,  pay  to  defendant,  or  deposit  in  court  for  him,  the 
amount  of  all  the  taxes,  city  and  State,  on  said  property,  and  the 
attendant  charges  of  redeeming  said  property  paid  by  defendant, 
vriih  legal  interest  on  the  amount  so  paid  by  defendant  from 
the  dates  of  said  payments;  the  amount  of  this  reimbursement 
to  defendants  to  be  ascertained,  if  necessary,  by  proper  pro(!eeding8 
in  the  lower  court;  and  it  is  further  adjudged  that  defendants  pay 
costs  in  both  courts. 
Rehearing  refused. 


No.  11.417. 

ALBXANDBB  LlCHTENTAa  VS.   TAX  COLLECTOR  BT  AL. 

A  school-house  in  which  stenography  and  typewriting  are  exclusively  taught  Is 
not  exempt  from  taxation  by  Article  207  of  the  Constitution. 

The  proviso  in  said  article  excludes  from  its  benefits  schools  that  are  conducted 
for  private  profit. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King^   J. 


TF.  B,  Spencer  and  Fenner^  Hendervm  A  Fewn,er  Attorneys  for 
Plaintiff  and  Appellee  : 

The  words  <' colleges  or  other  school  purposes,"  as  used  in  the  Art. 
207  of  the  Constitution,  include  in  their  scope  and  meaning  all 
places  where  a  mental  training  in  arts,  sciences,  or  letters  is 
given,  and  a  place  where  stenog^phy  is  taught  is  therefore  a 
school  within  the  meaning  of  the  words.     85  N.  W.  Rep.  222. 

In  determining  the  question  whether  property  or  buildings  are  ex- 
clusively used  for  school  purposes  within  the  meaning  of  the 
article,  the  test  is  not  merely  th^  relative  amounts  of  space 
occupied  for  family  and  school  purposes,  but  the  surrounding 
circumstances  of  fact  must  also  be  regarded,  and  duly  appre* 
elated.    Blackman  vs.  Tax  Collector,  89  An.  592. 


NEW  ORLEANS,  APRIL,  1894.  578 

Llchtentag  ▼&.  Tax  OoUeotor  et  al. 

It  is  the  a4e  to  which  the  property  is  pat,  and  not  the  use  to  which 
the  income  derived  therefrom  is  pat,  that  shoald  be  regarded  in 
determining  the  question  of  exemption  vel  non.  Richmond  Oo. 
vs.  Bohler,  7  S.  E.  Rep.  685;  19  Ohio,  114, 115,  and  cases  therein 
cited;  85  An.  668. 

So  that  where  the  property  is  directly  and  immediately  used  for 
school  purposes,  it  makes  np  difference,  so  far  as  the  question 
of  exemption  is  concerned,  whether  the  income  is  devoted  to 
school  or  to  private  purposes.  Nelson  vs.  Stryker,  58  N.  W. 
Rep.  1134. 

Private  schools,  under  the  Constitution,  are  exempt  from  taxation. 

The  fact  that  tuition  is  received  by  the  conductor  of  such  school 
does  not  bring  it  within  the  meaning  and  purpose  of  the  proviso 
of  Art.  207  of  the  Constitution. 


E.  A.  O* Sullivan f  City  Attorney,  Henry  Renshaw,  Assistant  City 
Attorney,  for  Defendants  and  Appellants : 

The  burden  is  upon  plaintiff  to  show  his  right  to  exemption  from 
taxation,  and  such  right  must  be  established  beyond  doubt.  43 
An.  1108;  42  An.  1102,  1121;  41  An.  998;  34  An.  956. 

Property  used  to  live  in,  and  to  conduct  '^  a  school  of  stenography 
and  typewriting,"  is  not  exempt  from  taxation.  Constitution 
of  La.,  Art.  207;  Cooley  on  Cons.  Lim.,  pp.  73  and  74. 

Even  if  the  character  of  plaintiff's  establishment  exempted  it  from 
taxation  (which,  however,  is  denied),  plaintiff's  property  is 
used  for  purposes  of  private  profit  or  income,  and  is  conse- 
quently liable  to  taxation.  Constitution,  Art.  207;  22  N.  E. 
Rep.  845;  and  in  this  connection,  12  S.  W.  Rep.  938. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  plaintiff  is  the  owner  of  lot  seven  in  square 
one  hundred  and  fifty -one,  bounded  by  Robin,  Magazine,  Camp  and 
Race  streets,  in  the  city  of  New  Orleans,  and  alleges  that  he  is  con- 
ducting a  school  of  stenography  and  typewriting,  which  is  the  only 
means  by  which  he  obtains  a  li\  elihood,  and  that  the  above  described 
property  is  used  by  him  exclusively  for  the  purpose  of  living  in  and 
of  conducting  said  school,  and  that  under  the  Constitution  of  the 
State  said  property  is  exempt  from  taxation. 
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On  the  prayer  of  his  petition  he  obtained  an  injunction  restraining 
the  Tax  Collector  of  the  Foarth  District,  the  Board  of  Assessors  and 
the  city  of  New  Orleans  from  advertising  or  attempting  to  sell  the 
above  described  property  for  the  taxes  assessed  against  it. 

There  was  jadgment  for  plaintiff  as  prayed  for  and  the  defendant 
appealed. 

Art.  207  of  the  Constitation  of  1879  is  the  only  provision  of  the 
Constitution  applicable  to  the  present  controversy. 

It  says  property  used  exclusively  for  colleges  or  other  school  pur- 
poses shall  be  exempt  from  taxation,  provided  it  is  not  used  or 
leased  for  purposes  of  private  profit  or  revenue. 

The  word  school  as  employed  in  the  above  article  is  used  in  the 
ordinary  meaning  of  the  word,  and  must  therefore  be  applied  to  the 
class  of  institutions  which  are  embraced  within  that  meaning.  In  its 
most  extensive  signification  it  embraces  places  where  learned  men 
meet  for  instruction  and  intercourse,  where  they  may  discuss  or 
promulgate  ideas  of  a  particular  and  individual  character  and  promote 
the  dissemination  of  a  particular  theory.  It  embraces  the  learned  of  a 
particular  profession  when  associated  for  special  purposes,  such  as 
the  college  of  surgeons ;  and  it  as  applied  to  describe  an  assemblage 
of  a  particular  kind,  or  the  followers  of  a  particular  teacher  in 
theology,  science,  philosophy  or  medicine.  It  certainly  in  the 
Constitution  applies  to  none  of  these,  but  is  used  for  the  purpose  of 
describing  ordinary  schools,  such  as  we  know  in  common  speech — 
educational  establishments  below  the  grade  of  college  in  which 
elementary  knowledge  is  imparted.  Such  institutions  are  for  the 
purpose  of  instructing  young  children,  and  are  known  as  primary 
or  common  schools  or  academies.  Such  institutions  are  for  acquiring 
knowledge  and  mental  training. 

Plaintiff's  evidence  shows  that  the  teaching  of  typewriting  and 
stenography  is  made  part  of  the  instruction  of  schools  and  colleges, 
and  is  a  means  of  mental  training.  But  this  fact  would  not  constitute 
these  mechanical  arts  as  the  means  of  acquiring  general  knowledge 
and  mental  training. 

Boxing,  fencing,  dancing,  in  fact  all  of  gymnastic  exercises,  in- 
struction in  which  forms  a  part  of  the  course  in  many  institutions  of 
a  high  grade,  in  some  degree  train  the  mental  as  well  as  the  physical 
condition,  but  they  are  not  for  this  reason  the  necessary  accompani* 
ments  of  education.  Painting  is  one  of  the  most  instructive  of  the  arts. 
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yet  no  one  will  contend  that  a  building  in  which  painting  is  ezdn- 
sively  tanght  is  exempt  from  taxation.  Music  also  is  instructive, 
and  develops  to  a  high  degree  certain  of  the  mental  faculties,  and 
like  painting  promotes  the  vigor  of  the  imagination,  and  strengthens 
the  reasoning  faculty.  They  are  both  taught  in  all  well  established 
schools  and  colleges,  yet  no  building  devoted  exclusively  to  the 
teaching  of  these  arts  would  be  exempt  from  taxation,  for  the  rea- 
son that  they  do  not  necessarily  enter  into  every  scheme  of  general 
knowledge,  and  are  not  essential  to  the  training  of  the  mental 
faculties. 

Stenography  is  an  art — shorthand  writing,  the  use  of  abbreviations 
or  characters  for  whole  words.  Typewriting  can  scarcely  rank  as 
an  art,  and  may  be  classed  as  a  mechanical  occupation,  like  the  setting 
of  type.  Neither  one  of  these  occupations  enter  into  a  scheme  of  edU' 
cation  for  the  acquisition  of  knowledge  or  the  training  of  the  mental 
faculties.  That  they  incidentally  improve  some  faculty  can  not  be 
disputed ;  that  they  may  have  a  healthy  influence  on  all  the  faculties 
may  be  admitted,  but  many  mechanical  occupations  do  the  same 
thing.  It  is  difficult  to  conceive  of  any  exercise  of  the  physical 
powers  without  in  some  degree  exercising  a  wholesome  influence  on 
the  mental  faculties. 

The  occupation  of  the  plaintiff,  which  he  is  teaching  to  his  pupils, 
presupposes  an  acquisition  of  knowledge  and  a  mental  training,  and 
the  object  of  the  school  is  not  for  the  purpose  intended  by  the 
primary  or  common  school  or  academy.  It  is  the  teaching  of  a 
trade  which  the  pupils  expect  to  follow  for  a  livelihood. 

Schools  for  lawyers  and  doctors,  exclusively  devoted  to  the  pre- 
paring of  them  for  their  profession,  presuppose  a  previously  acquired 
fitness,  and  they  enter  into  no  general  plan  of  common  education. 
The  school  buildings  for  these  purposes  are  not  exempt,  as  1  hey  are 
intended  for  a  special  class,  for  special  purposes  of  professional 
calling.  And  so  it  is  with  plaintiff's  school.  It  is  intended  to  edu- 
cate a  particular  class,  for  a  special  object  and  for  a  specific  calling, 
in  an  occupation  by  which  to  make  their  way  in  life.  The  institution 
presupposes  all  that  is  required  for  such  a  calling  has  been  obtained 
in  some  school  or  college  devoted  to  the  purpose  of  imparting 
knowledge  and  mental  training. 

The  petition  of  plaintiff  alleges  that  his  school  is  conducted  by  him 
for  private  profit.  Article  207,  in  the  proviso,  excludes  such  schools 
from  the  exemption. 
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The  judgment  appealed  from  is  annulled  and  reversed,  and  it  is 
now  ordered  that  plaintiff's  suit  be  dismissed  with  costb. 
Rehearing  refused. 


SJfSj  No.  11,406. 


DiNKELSPIBL'S  SONS  VS.   THB  NEW  ALBANY  WoOLEN  MlLLB. 

An  affldaylt  by  the  attorney  for  plaintiff,  that  from  information  received  from  the 
parties  affiant  belieyes  the  allegations  in  the  petition  to  be  true  and  correct, 
the  petition  stating  the  debt  and  all  other  requisites,  is  equiyalent  to  swearing 
to  the  knowledge  and  belief  of  the  affiant.  The  law  does  not  exact  that  the 
word  "knowledge"  shall  be  used,  but  Is  satisfied  if  an  equivalent  is  em- 
ployed, and  information  received,  believed  to  be  true,  Is  knowledge.  Ck>de  of 
Practice,  Articles  216,  244. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Theardy  J. 


DinkeUpiel  <&  Hart  Attorneys  for  Plaintiffs  and  Appellants. 


F.  L.  Richardson  Attorney  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  from  the  judgment  of  the  lower  court 
dissolving,  for  a  supposed  defect  in  the  affidavit,  the  attachment  of 
defendant's  property. 

The  debt  for  which  the  attachment  issued  and  the  non- residence 
of  defendants  are  set  forth  in  the  petition,  and  the  affidavit  for  the 
writ  made  by  the  attorney  for  the  plaintiff  is,  in  substance,  that 
from  information  received  from  the  parties  interested  in  the  suit  he 
believes  the  allegations  in  the  petition  to  be  true  and  correct.  The 
defect  suggested  in  the  affidavit  is  that  the  attorney  has  sworn  to  his 
belief,  but  not  to  his  knowledge,  and  it  is  claimed  the  law  requires 
the  affidavit  both  to  knowledge  and  belief. 

The  affidavit  is  that  from  information  received  from  the  parties  in 
interest  affiant  believes  the  allegations  in  the  petition  to  be  true  and 
correct.  Information  received  and  believed  to  be  true  is  knowl- 
edge. It  is  precisely  the  knowledge  and  all  the  knowledge  the 
agent  or  attorney  as  a  general  rule  possesses.   In  a  more  genera^  sense, 
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it  may  be  said  that  knowledge  is  merely  derived  from  information. 
The  affidavit  then  mnst  be  deemed  to  embody  the  knowledge  of  the 
affiant.  The  word  itself  is  not  used,  but  that  which  constitntes 
knowledge  is  distinctly  stated  and  embraced  in  the  affidavit.  The 
code  does  not  exact  that  the  identical  words  used  in  it  shall  be  in- 
serted in  the  affidavit.  If  the  affiant  uses  language  equivalent  to 
that  of  the  code,  the  law  is  satisfied.  We  think,  therefore,  it  would 
be  hypercritical  to  hold  an  affidavit  insufficient  because  information 
received  and  believed  is  substituted  for  the  word  knowledge.  If 
the  word  knowledge  had  been  incorporated  in  the  affidavit  it  would 
have  expressed  no  more  than  the  affidavit  expresses.  Code  of 
Practice,  Arts.  216,  244. 

The  earlier  decisions  quoted  in  plaintiff's  brief  held  that  an  affi- 
davit to  the  best  of  the  affiant's  knowledge  satisfied  the  code,  for 
knowledge,  said  the  court,  comprised  belief.  The  court  discarded, 
as  not  essential,  the  precise  language  of  the  code,  and  accepted 
iLuowledge  as  the  equivalent  of  belief.  The  other  decisions  held  the 
liffldavit  insufficient  because  the  affiant  deposed  only  he  believed 
•defendant  indebted.  Belief,  said  the  court,  did  not  embrace  knowl- 
edge. The  distinction  made  by  the  learned  Chief  Justice  who  pro- 
nounced these  earlier  decisions,  that  knowledge  includes  belief  but 
belief  does  not  imply  knowledge,  may  not  be  deemed  entirely  clear, 
but  it  is  not  perceived  how  either  or  both  these  decisions  tend  to 
*show  any  defect  in  the  affidavit  in  this  case,  combining  as  it  does 
•both  knowledge  and  belief.     1  Martin  N.  S.  98;  7  N.  S.  610. 

It  is  clear,  under  our  law,  the  defendant  may  bond  and  then  move 
to  dissolve  the  attachment,  but  our  decision  of  the  sufficiency  of  the 
affidavit  is  enough  to  dispose  of  the  case. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  avoided,  annulled  and  reversed,  and  that  plaintiff's 
attachment  and  plaintiff's  suit  be  and  are  hereby  reinstated,  the 
'Costs  of  the  appeal  and  of  the  lower  court  to  be  paid  by  appellee. 

Rehearing  refused. 


No.  11,320. 
The  State  vs.  A.  P.  Dupaquier. 


The  ordinance  of  the  city  of  New  Orleans  requiring  (under  penalties  in  ease  of 
refusal)  vendors  of  milk  to  the  public  to  furnish  gratuitously  on  application 
of  sanitary  inspectors  samples  of  milk  not  exceeding  one- half  pint  for  /nspec 
37* 
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tion  and  analysis  is  not  unoonstitational  as  forcing  dairymen  to  famish  evi- 
dence against  theraselves,  as  taking  private  property  for  public  use  without 
compensation  and  without  due  process  of  law,  as  depriving  them  and  their 
property  of  the  equal  protection  of  the  law,  and  denying  them  protection  in 
person  and  property  from  unreasonable  searches  and  seizures  and  authorizing 
invasion  of  the  same,  without  warrant  founded  on  oath  or  affirmation. 
2.  The  ordinance  is  not  unreasonable,  vexation  and  oppressive,  but  a  legitimate 
exercise  of  the  police  power  for  the  public  health. 

APPEAL  from  the  Second  Recorder's  Court  of  the  City  of  New 
Orleans.     De  La  Bretonne,  J. 


Frank  McOloin  for  Plaintiff  and  Appellee : 

The  Federal  Constltation  is  primarily  a  check  upon  Federal  power; 
it  exercises  no  restraint  upon  the  sovereign  powers  of  the  States, 
except  in  so  far  as  this  latter  effect  is  clearly  provided  for,  in 
the  instrument  itself.  United  States  vs.  Cruikshanks,  92  U.  S. 
550,  551,  552;  Morgan  vs.  Louisiana  Board  of  Health,  118  U.  S. 
467;  State  vs.  Brennan,  50  N.  W.  Rep.  625;  Ex  parte  McNeely, 
86  W.  Va.  881,  32  Am.  St.  Rep.  831. 

The  provisions  of  the  Federal  Constitution  forbidding  unreasonable 
searches  and  seizures,  and  prohibiting  the  taking  of  private 
property  for  public  purposes,  without  compensation  made,  do 
not  affect  State  legislation ;  same  authorities. 

The  provisions  of  the  Louisiana  Constitution  prohibiting  the  forcing 
of  persons  to  testify  against  themselves,  and  forbidding  searches 
and  seizures  for  procurement  of  evidence  against  the  owner  or 
possessor  in  a  criminal  process,  do  not  apply  in  prosecutions  for 
violations  of  mere  municipal  police  ordinances.  Dillon,  Mun. 
Corp.,  Sec.  432;  2  La.  442;  4  An.  837;  35  An.  1192;  42  An.  272; 
42  An   1112;  43  An.  836;  45  A.  717. 

The  ordinance  of  the  City  of  New  Orleans  requiring  milk  vendors  to 
give  to  sanitary  inspectors  a  sample  of  their  milk,  does  not  author- 
ize the  inspector  to  take,  against  the  will  of  the  vendor,  such 
sample,  and  it  therefore  does  not  provide  for  a  seizure,  as  con- 
templated by  the  Constitution,  nor  does  it  make  the  failure  to 
furnish  a  sample  a  confession  of  guilt,  and  it  is  not  compelling  a 
man  to  testify  against  himself. 

This  ordinance,  if  in  any  way  involving  a  matter  of  evidence,  is  in- 
tended to  secure  proofs  of  innocence,  and  not  of  guilt.  82  Am. 
St.  Rep.  648. 
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If  considered  a  seizare,  it  is  not  unreasonable,  and  only  unreasonable 
seizures  are  forbidden.     Comm.  vs.  Watts,  84  Ky.  587. 

The  City  of  New  Orleans  has  full  authority  to  prevent  the  sale 
within  its  limits  of  adulterated  milk,  or  foods  unfit  for  human 
consumption.  State  vs.  Labatut,  89  An.  5t4;  State  vs.  Callac, 
45  An.  29;  State  vs.  Fourcade,  13  S.  R.  187.  See  also  State  vs. 
Schlemmer,  42  An.  1167,  where  a  baker  was  fined  for  failing  to 
fill  up  a  wellj  upon  his  premises,  at  his  own  cost, 

A  proper  system  or  method  of  inspection  is  necessary  to  the  carry- 
ing out  of  this  power,  and  is  implied  in  the  grant  to  prevent  sale 
of  adulterated  food  and  drink.  Parker  and  Worthington  on  Pub- 
lic Health  and  Safety,  Sec.  811;  Dillon  on  Municipal  Corpora- 
tions, Sec.  390  (328),  Ed.  1890;  Cooley,  Cons.  Lim.  596;  State 
vs.  Fosdick,  21  An.  256;  Clark  vs.  Board,  30  An.  1363. 

Inspection  may  be  precedent  to  privilege  of  selling  or  subsequent. 
In  former  case,  the  legal  penalty  is  ordinarily  for  selling  unin- 
spected or  uncertified  wares.  In  the  latter,  the  vendor  may 
sell,  but  is  bound  to  submit  to  examination  on  demand  of  the 
officers  of  the  law.  Parker  and  Worthington  on  Public  Health 
and  Safety,  Sec.  304;  Comm.  vs.  Carter,  132  Mass.  12.  It  is 
impossible  to  safely  use  precedent  inspection,  in  the  case  of 
m;lk,  to  be  sold  in  varying  quantities  to  a  number  and  variety  of 
purchasers. 

Sellers  of  milk  are  not  entitled  to  trade  free  from  all  public  control. 
The  city  has  the  authority  to  license  them,  and  when  they  ac- 
cept such  license,  and  sell  free  from  precedent  inspection,  their 
relations  with  the  public  are  in  the  nature  of  contractual,  and 
they  can  not  refuse  to  comply  with  reasonable  ordinances  regu- 
lating the  calling  they  are  pursuing.  Quillotte  vs.  City,  12  An. 
432;  Comm.  vs.  Carter,  132  Mass.  15;  Pitkin  vs.  Springfield, 
112  Mass.  509;  Bertholf  vs.  O'Reilly,  74  N.  Y.  509,  117;  State 
vs.  Davis,  32  Am.  Rep,  640. 

Persons  pursuing  a  calling  in  which  the  public  health  is  involved 
deal  in  wares  in  which  the  public  has  an  interest  as  well  as  them- 
selves, and,  to  the  extent  necessary  for  the  securing  of  the 
rights  of  the  public  in  the  premises,  they  can  be  compelled  to 
submit  to  efficient  inspection.  State  vs.  Davis,  32  Am.  St. 
Rep.  640. 
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The  trifling  loss  to  the  vendors  of  milk,  imposed  by  the  ordinance 
attacked,  is  a  cost  of  inspection  proper,  and  as  ssch  imposed 
justly  upon  the  owner  of  the  property  to  be  inspected.  Turner 
vs.  Maryland,  107  U.  S.  88;  Morgan  vs.  Board  of  Health,  118  U. 
S.  466;  State  vs.  Fosdick,  21  An.  258;  Clark  vs.  Board  of  Health, 
30  An.  1353.  See  also  C.  C.  &  A.  R.  R.  vs.  Qibbes,  12  Sap.  Ct. 
•Rep.  257. 


Jas,  C.  Walker  Attorney  for  Defendant  and  Appellant: 

The  several  sections  of  City  Ordinance  No.  6596,  C.  S.,  approved 
August  2,  1892,  are  connected  and  interdependent;  they  fix  a 
standard  below  which  milk  shall  be  deemed  adulterated;  the 
chemical  test  by  means  of  which  this  adulteration  shall  be  de- 
termined, and  require  that  every  dairyman  shall,  under  penalty 
of  fine  and  imprisonment,  furnish  gratuitously,  as  often  as  the 
health  officers  demand  it,  half  pint  samples  of  milk,  to  be  sub- 
jected to  such  analysis,  as  means  of  proof  to  convict  themselves 
of  selling,  or  offering  for  sale,  milk  inferior  in  quality  to  the 
established  standard. 

A  fine  or  sentence  is  unconstitutional  when  imposed  by  a  city  or- 
dinance which  prescribes  means  of  proof  forbidden  by  the  Con- 
stitution. 

The  ordinance  conflicts  with  Louisiana  Constitution,  Articles  2  and 
6;  United  States  Constitution,  Amendments  IV,  V,  and  XIV, 
and  with  Acts  Louisiana,  1880,  No.  20,  p.  23,  and  1882,  No.  82, 
p.  103,  and  is  unconstitutional  for  the  following  reasons: 

The  ordinance  deprives  dairymen  of  their  milk  without  compensa- 
tion, at  the  discretion  of  municipal  officers,  and  without  uniform 
rule  or  regulation. 

It  compels  dairymen  to  be  witnesses  against  themselves  and  to  fur- 
nish samples  of  milk  to  be  used  as  evidence  against  themselves, 
under  penalty  of  fine  and  imprisonment. 

It  denies  to  dairymen  the  equal  protection  of  the  laws. 

It  denies  them  protection  in  the  enjoyment  of  their  property. 

The  ordinance  denies  them  protection  in  person  and  property  against 
unreasonable  searches  and  seizures,  and  authorizes  the  invasion 
of  the  same  without  warrant  founded  on  oath  or  affirmation. 

It  subjects  them  to  an  odious,  oppressive  and  unreasonable  exaction 
which  interferes  with  their  vocation,  which  is  lawful  and  indus- 
trial, and  not  injurious  to  the  community. 
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The  ordinance  deprives  dairymen  of  their  property  and  liberty  with- 
out dae  process  of  law. 

The  ordinance  establishes  a,  rule  of  evidence  and  mode  of  proof 
legislative  in  character,  and  makes  the  same  conclasive  e^ideuce* 
against  parties  accased  thereunder. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  defendant  having  been  sentenced  to  pay  a 
fine  of  twenty-five  dollars,  and  in  default  of  twenty- five  dollars  to 
suffer  imprisonment  for  thirty  days,  on  the  charge  of  refusing,  in 
violation  of  Ordinance  No.  6576,  of  the  city  of  New  Orleans,  approved 
August  2,  1892,  to  furnish  the  officers  of  the  Board  of  Health  with 
samples  of  the  milk  he  was  supplying  to  his  customers,  has  appealed. 

The  constitutionality  of  the  ordinance  was  attacked  on  several 
grounds  by  special  plea  in  the  magistrate's  court,  and  a  bill  of  ex- 
ceptions reserved  to  the  overruling  of  the  same. 

The  ordinance  violated  is  as  follows : 

<<  Section  1.  Be  it  ordained  by  the  Common  Council  of  the  City  of 
New  Orleans,  that  the  standard  by  which  the  adulteration  of  milk 
shall  be  considered  to  be  such  milk  as  shall  be  determined  under 
Ordinance  No.  6022,  as  adopted  June,  1879,  shall  be  as  follows: 
Normal  or  pure  milk  shall  be  considered  to  be  sach  milk  as  will,  upon 
the  test  thereof,  be  found  to  possess  a  minimum  specific  gravity, 
actual  density,  of  one  thousand  and  twenty- nine  (1.029)  at  sixty  (60° 
F.)  degrees  Fahrenheit,  and  shall  contain  not  less  than  thirteen  (18) 
parts  of  total  solids  in  one  hundred  parts  of  milk,  as  follows :  Butter 
fat,  three  and  one -half  (SH)  per  centum;  solids  not  fat,  nine  and 
one-half  (9)2)  per  centum;  and  water,  not  more  than  eighty- 
seven  (87)  per  centum. 

<<  Sec.  2.  Be  it  ordained,  etc.,  that  any  milk  falling  below  the  test 
above  described,  or  any  milk  from  which  the  cream  has  been  re  - 
moved,  or  to  which  water,  foreign  fats,  coloring  matter,  or  any  other 
foreign  or  extraneous  substance  has  been  added,  shall  be  considered 
as  adulterated  under  said  ordinance. 

<<Sbc.  8.  Be  it  ordained,  etc.,  that  every  vendor,  or  establish- 
ment, or  person,  who  sell  milk  shall  be  obliged  to  furnish  to  any  san- 
itary officer  or  inspector  of  the  Board  of  Health  of  the  State  for  in- 
spection and  analysis,  on  application  therefor,  a  sample  of  the  milk 
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sold  by  said  vendor,  or  establishment,  or  person,  from  the  can  or 
other  vessel  from  which  it  is  sold  to  the  public ;  said  sample  shall 
not  exceed  one -half  pint,  and  there  shall  be  no  charge  therefor. 

<<  Sec.  4.  Be  it  ordained,  etc.,  that  any  person  who  shall  be  found 
guilty  of  selling  milk  below  the  standard  hereinbefore  fixed  or  other- 
wise adulterated  or  modified  as  provided  under  section  two  of  this 
ordinance,  or  refusing  to  furnish  samples  as  hereinbefore  provided, 
shall  be  subject  to  a  fine  of  not  more  than  twenty- five  dollars  for 
each  and  every  offence,  and  in  default  of  payment  thereof,  to  im- 
prisonment in  the  parish  prison  for  a  period  of  not  over  thirty  days; 
said  fine  or  imprisonment  to  be  enforced  by  any  court  of  competent 
jurisdiction  within  the  corporate  limits  of  the  city  of  New  Orleans." 

Appellant  contends : 

1.  That  the  ordinance  deprives  dairymen  of  their  milk  without 
compensation  and  without  uniform  rule  or  regulation. 

2.  It  compels  dairymen  to  be  witnesses  against  themselves  and  to 
furnish  samples  of  milk  to  be  used  as  evidence  against  themselves 
under  penalty  of  fine  or  imprisonment. 

8.  It  denies  them  the  equal  protection  of  the  law. 

4.  It  denies  them  protection  in  the  enjoyment  of  their  property. 

6.  It  denies  them  protection  in  person  and  property  against  un- 
reasonable searches  and  seizures,  and  authorizes  the  invasion  of  the 
same  without  warrant  founded  on  oath  or  affirmation. 

6.  It  subjects  them  to  an  odious,  oppressive  and  unreasonable  ex- 
action which  interferes  with  their  vocation,  which  is  lawful  and  in- 
dustrial and  not  injurious  to  the  community. 

7.  It  deprives  dairymen  of  their  property  without  due  process  of 
law. 

8.  It  establishes  a  rule  of  evidence  and  mode  of  proof  legislative 
in  its  character  and  makes  the  same  conc)usive  evidence  against 
parties  accused  thereunder. 

His  counsel  additionally  maintains  that  the  ordinance  is  not  within 
the  scope  of  the  police  power  of  the  city;  that  considered  as  a 
health  law  it  bears  no  substantial  relation  thereto ;  that  it  delegates 
arbitrary  power  to  health  officers  without  restraint  or  uniform  rule 
or  regulation. 

We  think  that  the  objection  raised  to  the  ordinance  in  question  as 
establishing  a  rule  of  evidence  is  not  an  issue  in  this  case.  De- 
fendant was  not  on  trial  for  having  sold  adulterated  milk,  and  there- 
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fore  no  question  arose  in  the  lower  court  upon  the  admissibility  or 
effect  of  evidence  against  him  based  upon  an  analysis  made  from  a 
sample  of  milk  taken  from  him  under  protest  or  by  compulsion 
under  the  provisions  of  the  ordinance. 

We  find  in  Tiedman's  <'  Limitations  of  the  Police  Power"  a  note 
on  page  292,  to  the  effect  that  the  Legislature  has  the  power,  in  an 
act  forbidding  the  sale  of  impure  or  adalterated  milk,  to  fix  a 
standard  by  which  it  shall  be  judged,  and  as  supporting  this  proposi- 
tion the  following  citation  of  authorities:  People  vs.  Cipperly,  Ct. 
Ap.,  N.  Y.,  February  6,  1886;  State  vs.  Smythe,  14  R.  I.  100  (51 
Am.  Rep.,  p.  344);  Commonwealth  vs.  Waite,  9  Allen,  264;  Com- 
monwealth vs.  Farren,  9  Allen,  489;  Polenskie  vs.  People,  73  N.  Y.  65. 
In  State  vs.  Fourcade  (45  An.,  p.  717)  we  held  that  under  the 
powers  delegated  to  the  city  of  New  Orleans  on  the  subject  of  the 
regulation  of  the  milk  traffic  the  City  Council  had  the  legal  right  to 
adopt  a  standard. 

Referring  to  the  adoption  of  a  standard,  Parker  and  Worthington, 
in  their  work  on  Public  Health  and  Hafety,  say,  in  Sec.  301:  <<In 
some  of  the  States  the  statutes  on  this  subject  provide  that  in  all 
prosecutions  under  the  act,  if  it  be  shown  upon  analysis  that  the  milk 
sold  or  offered  for  sale  contained  more  than  a  certain  percentage  of 
watery  fluids,  it  shall  be  deemed,  for  the  purposes  of  the  act,  to  be 
adulterated.  These  provisions  are  valid,  as  they  merely  regulate 
and  control  the  quality  of  an  article  of  food  in  the  interest  of  the 
public  health,  and  fix  a  standard^of  quality.  The  clause  does  not 
establish  a  rule  of  evidence  to  the  prejudice  of  the  accused,  but  cre- 
ates and  defines  a  new  offence.  It  is  the  purpose  of  the  statutes  to 
prohibit,  not  merely  the  dealing  in  milk  which  has  been  adulterated, 
but  also  the  dealing  in  milk  of  such  inferior  quality  as  to  fall  below 
the  standard  required,"  citing  numerous  authorities. 

We  will  postpone  a  discussion  of  the  correctness  of  these  state- 
ments until  a  case  comes  before  us  in  which  the  rights  of  the  appel- 
lant are  claimed  to  have  been  illegally  affected  through  the  ordinance 
as  ^*  a  rule  of  evidence." 

Most  of  the  questions  raised  in  this  litigation  were  directly  passed 
upon  in  the  case  of  Commonwealth  vs.  Carter,  132  Mass.  12,  from 
which  we  shall  quote  freely  later  on,  and  the  whole  subject  of  the 
regulation  of  the  milk  traffic  is  discussed  in  Parker  and  Worthington's 
Public  Health  and  Safety,  on  pages  345  to  349,  under  the  sections  trom 
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299  to  804.  The  last  section  (Sec.  804)  is  as  follows:  <<It  is  said 
milk  dealers  may  be  required  to  supply  from  time  to  time  samples 
of  milk  to  milk  inspectors '  for  analysis,  and  the  inspectors  may  be 
authorized  to  take  samples  for  that  purpose  and  to  condemn  and 
pour  upon  the  ground,  or  return  to  the  person  who  supplied  to  the 
dealer,  any  milk  which  upon  inspection  he  finds  to  be  adulterated,  or 
below  the  prescribed  standard.  Shivers  vs.  Newton,  45  N.  J.  L.  469; 
Blazier  vs.  Miller,  10  Hun.  485." 

The  question  of  the  general  powers  of  the  city  of  New  Orleans 
over  the  subject  of  the  regulation  of  the  sale  of  milk  within  its  limits 
has  been  several  times  presented  to  and  passed  upon  by  this  court. 

The  present  suit  does  not  involve  an  issue  upon  the  general  power, 
but  upon  the  special  application  of  the  power  as  attempted  to  be 
made  through  the  ordinance  whose  constitutionality,  upon  the  spe- 
cific grounds  urged,  is  herein  attacked. 

We  do  not  think  the  attack  upon  the  ordinance,  on  the  ground  that 
it  forces  a  man  to  furnish  evidence  against  himself,  is  well  taken. 

On  this  point  plaintiff's  counsel  in  his  brief  contends  as  follows: 
<<The  object  of  the  ordinance  was  not  to  secure  evidence  against 
violation  of  the  law,  but  simply  to  secure  means  for  proper  examina- 
tion of  the  milk  which  is  being  sold  upon  the  public  streets  and 
places  to  inhabitants  of  New  Orleans.  The  milk  can  not  possibly  be 
produced  before  the  courts,  being  necessarily  destroyed  by  the 
very  chemical  process  for  which  the  ordinance  provides.  No  law 
can  prevent  the  chemist  of  the  Board  of  Health  from  chemically 
analyzing  the  milk  which  vendors  are  selling  and  from  testifying  to 
the  result  of  the  analysis.  Whether  the  sample  analyzed  was 
acquired  by  purchase  or  seizure  would  render  the  effect  of  the 
chemist's  testimony  neither  more  favorable  or  unfavorable  to  the 
one  accused.  The  object  of  the  ordinance  is.  rather,  if  it  can  be  con- 
sidered, as  contemplating  the  furnishing  of  evidence,  the  obtainance 
of  satisfactory  evidence  of  the  vendor's  innocence  than  of  his  guilt. 
State  vs.  Davis,  108  Mo.  666  (18  S.  W.  Rep.  894).  In  this  instonce 
the  municipal  authorities  have  licensed  the  vendors  to  sell  and 
waived  inspection  previous  to  the  taking  out  of  the  wares,  and  as  a 
precaution  to  the  end  of  ascertaining  that  the  privilege  given  is  not 
being  abused  requires  the  vendors  when  occasionally  called  upon  to 
furnish  a  trifling  sample  from  their  stock.  This  is  emphatically  to 
gather  assurance  of  their  good  faith  and  right  to  continue  in  the^ 
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calling  they  are  parsaing,  and  not  for  the  purpose  of  extorting  evi- 
dence against  wrong- doers.  It  was  not  presumed  the  vendors  were 
intending  to  violate  the  law ;  it  is  not  to  be  presumed  that  the  present 
appellant  has  declined  to  give  a  sample  in  this  case,  because  of  the 
fear  that  his  milk  would  be  found  to  be  adulterated  had  the  samples 
been  furnished.  If  the  original  seizure  or  taking  had  been  justifiable, 
the  fact  that  it  is  possible  that  the  thing  may  serve  to  subsequently 
fasten  criminal  guilt  upon  the  possessor  can  not  render  the  taking 
unlawful.  Langdon  vs.  People,  133  111.  381.  Indeed,  the  courts  have 
held  that  even  though  the  original  taking  were  a  trespass,  the  results 
of  the  taking  were  admissible  in  evidence.  Gindrat  vs.  People,  27  N. 
E.  1086." 

''That  the  city  having  a  right  to  license  the  selling  of  milk  and 
the  parties  having  availed  themselves  of  that  privilege,  under  the 
conditions  stated  the  wares  they  sell  become  property  in  which  the 
public  has  an  interest.  It  is  that  public  interest  alone  in  the  foods 
generally  sold  which  }ustifles  the  public  examination  of  private 
property.  If  the  public  have  such  interest  in  the  wares  of  this 
character  to  be  disposed  of  to  them,  that  same  public  have  a  cor- 
responding right  of  access  to  such  wares  to  the  extent  necessary  for 
the  preservation  of  their  rights  or  interests.  The  milk  sold  by  the 
milkmen  in  the  city  of  New  Orleans,  therefore,  is  public  property  as 
well  as  private  to  the  extent  that  the  public  have  the  right  to 
effectively  provide  for  its  purity  and  to  that  end  to  view'  and 
analyze  it." 

In  Commonwealth  vs.  Garter,  132  Mass.  12,  the  Supreme  Court 
held  that  a  statute  of  that  State  authorizing  inspectors  of  milk  to 
enter  all  carriages  used  in  the  conveyance  of  milk,  and  whenever 
they  have  reason  to  believe  any  milk  found  therein  is  adulterated 
to  take  specimens  thereof  for  the  purpose  of  analyzing  or  otherwise 
satisfactorily  testing  the  same,  was  constitutional. 

Taking  up  the  particular  objection  we  are  now  considering,  it 
said:  ''Neither  is  the  power  granted  in  violation  of  the  provisions  of 
Art.  12  of  the  Declaration  of  Rights,  that  no  man  shall  be  compelled 
to  give  evidence  against  himself.  If  the  seizure  is  such  as  is  author* 
ized  by  the  Constitution,  and  a  law  passed  in  pursuance  thereof,  tho 
fact  that  the  thing  seized  may  be  used  in  evidence  against  the  per- 
son from  whose  possession  it  is  taken  does  not  render  the  seizure 
itself  a  violation  of  the  Declaration  of  Rights."    2  Met.  329,  337. 
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In  State  vs.  Davis,  reported  in  18  S.  W.  Rep.  894,  the  Supreme 
Court  of  Missouri  held  that  statutes  of  that  State  prohibiting  a  drug- 
gist from  selling  liquor  except  on  the  prescription  of  a  physician,  and 
declaring  that  such  prescriptions  shall  be  carefully  preserved  and 
produced  in  court  or  before  any  grand  jury  whenever  required,  and 
that  on  the  failure  of  the  druggist  to  produce  the  same  he  shall  be 
deemed  guilty  of  a  misdemeanor,  were  not  in  conflict  with  the 
article  of  the  Constitution  providing  that  no  person  shall  be  required 
to  furnish  evidence  in  a  criminal  case  against  himself. 

Referring  to  the  claim  that  they  were,  the  court  said:  **  We  think 
not.  The  right  to  sell  intoxicating  liquor  is  not  a  right  or  privilege 
accorded  to  every  citizen.  The  State  has  the  right  to  control,  regu- 
late or  altogether  prohibit  its  sale.  It  has,  therefore,  the  undoubted 
right  to  impose  such  conditions  upon  those  whom  it  may  authorize 
to  sell  such  liquors  as  it  may  deem  necessary  to  properly  regulate  and 
control  its  use  (Austin  vs.  State,  10  Mo.  691) .  Druggists  are  not  given 
an  unlimited  right  to  sell  intoxicating  liquors.  *  *  *  There  can 
be  no  doubt  that  the  Legislature  had  the  right  to  impose  its  own 
conditions  in  authorizing  such  sales.  It  undertook  to  do  so  by  the 
provisions  of  Section  4621,  which  limits  sales  to  those  made  under 
the  written  prescription  of  a  regularly  registered  and  practising 
physician.'' 

''  To  prevent  abuse  of  their  authority  to  sell  as  a  covering  under 
which  to  make  unlawful  sales.  Sec.  4622  requires  the  druggist  to  pre- 
serve all  such  prescriptions  and  produce  them  in  court  or  before  the 
grand  jury  when  lawfully  required.  This  duty  was  imposed  as  a 
condition  upon  which  a  sale  was  authorized.  The  prescriptions  thus 
become  the  license  or  justification  to  the  druggist  for  making  sales 
which  would  otherwise  be  unlawful.  As  evidence  of  authority  to 
make  particular  sales  they  would  constitute  private  papers  of  the 
druggist,  but  could  not  be  regarded  as  evidences  of  crime  but  rather 
of  innocence.  The  chief  purpose  of  their  preservation,  however,  was 
evidently  that  they  might  be  used  in  giving  aid  to  courts  and  grand 
juries  in  their  proper  and  lawful  endeavors  to  control  and  regulate 
the  sale  cf  intoxicating  liquors  within  the  limits  prescribed  by  the 
Legislature,  and  in  the  investigation  of  matters  of  public  concern. 
In  these  respects  all  the  prescriptions  become  public  and  not  private 
papers,  and  the  druggist  merely  their  custodian.  It  could  not  be 
insisted  that  the  production  of  the  official  books  of  a  collector,  treas- 
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arer  or  other  public  officer  could  not  be  required  in  the  investigation 

of  his  accounts  or  used  in  evidence  against  him  in  a  prosecution  for 

official  misconduct.     The  obvious  reason  is  that  the  books  are  not 

the  private  property  of  the  citizen,  but  the  public  records  required  to 

be  kept  by  the  officer.     Ihe  law  imposing  the  duty  upon  druggists  o. 

preserving  the  prescriptions  of   physicians  left  with  them,  and  Of 

« 
producing  them  before  the  grand  jury,  is  as  clearly  required  as  the 

duty  imposed  by  law  upon  any  public  officer  to  keep  an  account  of 

the  public  money  which  passes  through  his  hands.     Our  conclasion 

is  that  Sec.  4622  is  constitutional,  and  all  its  requirements  may  be 

lawfully  enforced." 

This  decision  was  referred  to  in  State  vs.  Davis,  23  S.  W.  Rep.,  759, 
and  the  principle  enunciated  therein  was  reaffirmed. 

We  do  not  think  that  the  objections  urged  by  appellant  to  the 
ordinance,  that  it  deprives  him  of  the  equal  protection  of  the  law; 
that  it  denies  him  protection  in  the  enjoyment  of  his  property; 
that  it  denies  him  protection  in  person  and  property  against  unreas- 
onable searches  and  seizures,  and  authorizes  the  iuvasion  of  the 
same  without  warrant,  founded  on  oath  or  affirmation,  and  that  it 
deprives  him  of  property  and  liberty  without  due  process  of  law,  are 
well  founded. 

Defendant  has  selected  as  a  business  one  which,  improperly  con- 
ducted in  the  hands  of  unscruplous  men,  would  seriously  affect  the 
health  of  the  public. 

It  is  no  longer  a  debatable  question  whether  callings  of  that  char- 
acter can  be  legally  brought  under  reasonable  restraints  and  regula- 
tions through  the  exercise  of  the  police  power.  The  object  of  the 
ordinance  in  question  is  to  protect  the  general  public  against  dishon- 
est vendors  of  milk;  its  effect  will  be  not  only  not  to  injure  appel- 
lant, but  to  protect  him  as  a  member  of  the  public  from  that 
class  of  persons,  and  incidentally  to  save  him  as  an  honest  vendor  in 
that  business  from  injurious  competition  through  fraudulent  devices 
and  ill  practices.  Honest  vendors  could  certainly  see  nothing  to 
flow  from  the  ordinance  but  proper  and  beneficial  results — they  cer- 
tainly should  raise  no  complaint  at  having  their  own  actions  brought 
to  a  test  when  in  so  doing  they  purge  the  business  of  disreputable 
characters. 

We  do  not  think  the  ordinance  was  beyond  the  scope  of  the  police 
power  of  the  city,  nor  that  considered  as  a  health  ordinance  it  bears 
no  substantial  relation  thereto. 
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We  are  of  the  opinion  that  in  delegating  to  the  Common  Council 
the  powers  it  did,  the  Legislature  contemplated  that  it  would  adopt 
a  reasonable  system  to  render  the  power  effective.  We  agree  with 
plaintiff's  counsel  that  a  reasonable  method  of  inspection  of  the  milk 
offered  for  sale  to  the  public  falls  legitimately  under  the  grant  of 
power.  There  are  two  methods  of  inspection.  The  first  is  to  com- 
pel the  vendor  to  exhibit  the  articles  he  proposes  to  dispose  of  to  a 
public  officer,  as  a  condition  precedent  to  their  sale,  but  inasmuch  as 
there  are  certain  cases  where  the  prior  inspection  would  fail  of  accom- 
plishing the  purpose,  by  reason  of  the  facility  offered  for  subsequently 
tampering  with  the  goods  inspected,  a  second  system  is  often  had 
recourse  to.  Under  this  system  the  vendor  is  permitted  to  proceed 
with  his  sales  without  prior  inspection,  but  with  the  obligation  to 
submit  his  commodity  to  inspectors  when  the  latter  think  it  neces- 
sary to  demand  an  examination.  The  penalty  is  laid  upon  the  sale, 
not  of  uninspected  wares,  but  of  improper  ones.  We  are  of  the 
opinion  that  the  liability  at  any  moment  to  a  call  for  inspection,  to- 
gether with  the  dread  of  the  penalty  following  detection,  operates 
strongly  by  way  of  prevention  against  the  perpetration  of  frauds, 
and,  as  counsel  well  says,  ^'are  the  most  effective  of  checks  against 
the  sale  of  adulterated  food,  and  the  object  of  the  law  otherwise 
unattainable  is  accomplished." 

We  have  already  referred  to  the  case  of  Commonwealth  vs.  Carter, 
132  Mass.  12.,  as  presenting  issues  almost  identical  with  those  pre- 
sented here  in  respect  to  statute  closely  resembling  the  ordinance 
we  are  now  considering.  In  that  case  the  court  said:  <'It  is  said 
that  the  provision  is  unconstitutional,  because  it  authorizes  the  tak- 
ing of  property  without  consent  or  compensation,  warrants  unreas- 
onable searches  and  seizures,  compels  one  to  furnish  evidence  against 
himself  and  ts  not  within  the  police  power  of  the  commonwealth. 
An  analysis  of  a  specimen  of  milk  offered  for  sale  is  an  appropriate 
means  of  carrying  into  effect  the  various  provisions  of  the  statutes 
regulating  the  sale  of  milk  in  this  commonwealth.  In  the  case  at 
bar  the  can  of  milk  was  taken  from  a  carriage  used  in  the  convey- 
ance of  milk,  and  it  is  unnecessary  to  consider  whether  the  words  of 
the  section,  <  place  where  milk  is  stored  or  kept  for  sale,'  may  or 
may  not  include  a  dwelling  house,  and  whether  if  construed  to  in- 
clude a  dwelling  honse  they  do  not  purport  to  give  a  power  which 
the  Legislature  could  not  give,  because  the  clause  authorizing  ap 
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entry  is  separable  from  that  which  authorizes  an  entry  into  all  car- 
riages used  in  the  conveyance  of  milk. 

''  If  the  statute  had  required  that  all  milk  offered  for  sale  should 
first  be  inspected  it  would  be  hardly  contended  that  the  trifling  in- 
jury to  property  occasioned  by  taking  samples  for  inspection  would 
be  such  a  taking  of  private  property  for  public  use  as  to  require  that 
compensation  be  made  therefor.  Such  an  injury  to  property  is  a 
necessary  incident  to  the  enforcement  of  reasonable  regulations 
affecting  trade  in  food.  Private  property  is  held  subject  to  the 
exercise  of  such  public  rights,  for  the  common  benefit,  and  in  the 
case  of  licensed  dealers  in  merchandise  the  injury  suffered  by  in- 
spection is  accompanied  by  advantages  which  must  be  regarded  as  a 
safficient  compensation.  Bancroft  vs.  Cambridge,  126  Mass.  488,  441. 
Instead  of  requiring  all  milk  offered  for  sale  to  be  first  inspected,  the 
Legislature,  for  obvious  reasons,  has  permitted  licensed  dealers  to 
sell  milk  without  inspection,  has  imposed  penalties  for  selling  adul- 
terated milk,  and  has  provided  that  when  the  inspector  of  milk  has 
reason  to  believe  that  any  milk  may  be  adulterated  he  may  take 
specimens  thereof  in  order  that  by  analysis  he  may  determine 
whether  the  milk  has  been  adulterated.  Such  a  seizure  of  milk,  for 
the  purpose  of  examination,  is  a  reasonable  method  of  inspection, 
and  does  not  require  a  warrant.  It  is  a  supervision,  under  the  laws 
of  the  State,  by  a  public  officer  of  a  trade  which  concerns  the  public 
health,  and  it  is  within  the  police  power  of  the  commonwealth. 
Commonwealth  vs.  Ducey,  126  Mass.  269;  Jones  vs.  Root,  6 
Gray,  485. 

''There  is  nothing  in  this  case  which  requires  us  to  determine  the 
rights  of  the  defendant  if  the  inspector  had  attempted  to  take  a 
larger  qu&ntity  of  milk  for  analysis  than  was  reasonably  necessary 
for  the  performance  of  his  duties.  We  have  not  found  it  necessary 
to  consider  whether  the  defendant  by  voluntarily  accepting  a  license 
to  sell  milk  has  not  assented  to  the  conditions  and  regulations  which 
the  Legislature  has  seen  fit  to  impose  upon  the  exercise  of  the  trade 
licensed.  See  Pitkin  vs.  Springfield,  112  Mass.  609;  Bertholf  vs. 
O'Reily,  74  N.  Y.  509,  517.'' 

.  Appellant  complains  that  the  ordinance  is  vexatious  and  oppres- 
sive, in  that  the  inspectors  are  subjected  to  no  special  and  uniform 
rules  to  control  and  govern  their  action.  He  claims  that  it  opens 
the  door  to  favoritism  and  to  the  gratification  of  personal  spite  and 
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prejudice ;  that  the  inspectors  may  harass  the  vendors  of  milk  by 
unnecessary  and  repeated  demands  for  samples.  The  mere  fact  that 
powers  under  an  ordinance  may  be  abused  does  not  make  the  ordi- 
nance itself  illegal,  unreasonable  or  oppressive;  it  is  very  difficult  to 
so  hedge  in  power  conferred  as  to  withdraw  from  it  opportunities  for 
wrong-doing.  If  such  wrong- doing  as  appellant  anticipates  were  to 
occur,  we  think  that  there  are  ample  remedies  at  hand  to  Correct 
and  punish  it.  In  the  case  at  bar  the  efficacy  of  the  inspection  resta 
to  a  great  extent  upon  the  very  uncertainty  as  to  the  times  and 
places  of  inspection  of  which  counsel  complains.  It  would  be  an 
easy  matter  to  prepare  for  inspections  when  parties  knew  in  advance 
precisely  when  and  where  they  were  to  be  made. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  it  is  now  affirmed. 

Rehearing  refused. 


No.  11,280. 
Alice  A.  Zbrega  et  al.  vs.  John  Percival. 

1.  The  law  not  baviog  designated  the  particular  place  in  which  the  date  must  be 
put  in  an  olographic  will,  it  may  be  place  1  at  the  bead,  at  the  foot,  or  in  the 
body  of  the  Instrument. 

2.  A  demand  in  nullity  of  a  testament,  on  the  ground  of  captation  and  suggestion, 
is  barred  by  the  provisions  of  Art.  1492  of  the  Revised  Civil  Code. 

3.  An  action  in  nullity  of  a  testament,  on  the  ground  that  it  was  obtained  by 
means  of  the  ascendancy  acquired  by  the  legatee  over  the  testatrix,  In  his 
character  as  a  minister  of  religious  worship,  while  in  attendance  upon  her 
during  the  illness  of  which  she  died,  is  barred  by  the  provisions  of  Arts.  1489 
and  1492  of  the  Revised  Civil  Code.  Further  averment  is  necessary  if  the  legatee 
Is  the  husband  of  the  testatrix,  that  he  married  her  in  fraud  of  the  law,  or  with 
the  fraudulent  design  of  defeating  the  incapacity  established  by  law. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Theard,  J 


Farrar,  Jonas  &  Kruttschittj  J,  C,  Oilmore  and  Marshal  Oa&quet 
Attorneys  for  the  Plain tifPs  and  AppeUants  : 

The  question  is  res  nova  in  this  State  and  this  court  is  at  liberty  to 

settle  it  on  principle. 
There  is  a  profound  and  logical  reason  for  excepting  blood  relations, 

and  not  husbands,  from  the  provisions  of  Art.  1489,  C.  C. 
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The  policy  of  the  civil  law  is  that  property  shall  follow  blood  and 
not  affinity. 

The  husband  is  not  the  heir  of  the  wife  nor  the  wife  of  the  husband, 
except  by  irregular  succession.  The  wife  excludes  only  the  State. 
The  remotest  blood  relation,  even  a  natural  child  acknowledged, 
excludes  the  husband  from  the  wife's  estate. 

Therefore,  in  testamentary  matters,  are  they  put  on  the  footing  of 
mere  strangers  to  each  other. 

Art.  909,  C.  N.,  is  the  substantial  foundation  for  Art.  1489,  C.  C,  but 
the  latter  departs  from  the  former  in  several  respects. 

The  article  of  the  C.  C.  is  limited  to  physicians  and  surgeons.  The 
French  article  includes  "  health  officers  and  pharmacists."  The 
one  makes  exception  of  all  persons  connected  by  blood.  The 
other  excepts  blood  relations  within  the  fourth  degree,  and  then 
only  where  the  testator  had  no  heirs  in  the  direct  line,  unless 
the  legatee  was  himself  one  of  such  heirs.  It  thus  appears  that 
the  compilers  of  the  Code  of  Louisiana  have  not  merely  copied 
the  French  article,  but  have  profoundly  modified  it. 

It  has  been  held  that  where  the  marriage  takes  place  during  the 
illness  of  which  the  wife  dies,  and  she  is  at  that  time  the  patient 
of  the  doctor  who  marries  her,  he  is  incapable  of  being  her 
universal  legatee.  Qile  de  Han  vs.  Regel,  Cour  Royale  de  Paris, 
26  Fevrier,  1817,  J.  du  P.,  Vol.  14,  p.  92.  It  is  contended  the 
allegations  of  the  plaintiffs  bring  them  exactly  within  the  doc- 
trine of  this  case ;  if  not  specific  enough  to  establish  a  general 
case  of  fraudulent  captation,  they  are  sufficiently  broad  to 
enable  plaintiffs  to  prove  that  the  testamentary  disposition  in 
favor  of  the  defendant  was  the  outcome  of  his  ministerial  influ- 
ence, and  not  of  conjugal  affection. 

Art.  1489  of  our  Civil  Code  is  to  be  strictly  construed.  The  doctor 
or  minister  of  religious  worship  who  marries  the  sick  person 
whom  he  has  attended  during  her  last  illness  is  precluded  from 
receiving  from  the  decedent  donations  inter  vivos  or  mortis 
causa. 

Art.  1489  establishes  a  special  incapacity. 

Art.  1492  prohibits  proof  of  the  dispositions  being  made  through 
hatred,  anger,  pure  and  simple  unadulterated  suggestion  and 
captation,  but  it  does  not  prohibit  proof  of  fraudulent  suggestion 
and  captation. 
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The  intention  of  a  testatrix  to  make  a  aniversal  disposition  will  not 
be  deemed  absolute  where  the  will,  on  its  face,  exposes  a  lack  of 
exercise  of  voluntary  testamentary  intention,  and  contains  no 
date  as  a  last  will  and  testament. 

The  date  in  the  context  of  the  testament  will  not  be  deemed  to  refer 
to  the  will,  but  to  the  universal  disposition,  and  can  not  be 
deemed  as  the  placing  of  the  date  of  the  will  within  the  mean- 
ing of  a  date  as  one  of  the  forms  required  by  law  for  an  olo- 
graphic testamen. 

The  writing,  date  and  signature  are  intrinsic  elements  (of  form)  of  an 
olographic  will,  as  are  also  the  voluntary  intention  and  the  ca- 
pacity of  the  parties,  testatrix  and  instituted  heir  and  universal 
legatee. 

In  a  suit  to  annul  a  will  for  fraud  and  lack  of  voluntary  intention  of 
the  testator,  date  and  incapacity  of  the  universal  legatee,  arising 
under  Art.  1489  (1476)  Revised  Civil  Code,  Art.  1492  (1488), 
prescribing  that  proof  shall  not  be  admitted  of  the  disposition 
having  been  made  through  hatred,  anger,  suggestion  and  capta- 
tion, will  not  apply  as  an  exception  to  evidence  or  cause  of 
action. 

Article  1489  (1476),  establishing  an  incapacity  against  clergymen,  in 
certain  cases,  applies  to  the  relation  of  husband  and  wife,  in 
reference  to  nullity  of  a  universal  disposition  by  the  wife  to  a 
clergyman,  the  husband,  who  has  attended  his  wife  in  the  exer- 
cise of  his  calling  in  illness  of  which  she  died. 

Estoppel  will  not  lie  against  a  party  contesting  a  will  as  legal  heir, 
who  has  brought  a  suit  to  recover  her  own  interest  in  furniture 
and  movable  property  held  by  the  executor,  universal  legatee, 
in  possession  under  the  will,  when  she  afterward  sues  for  the 
absolute  nullity  of  the  will. 

In  a  case  where  the  will  contains  no  other  disposition  but  the  univer- 
sal legacy  to  the  husband  and  the  appointment  of  the  husband 
as  executor,  and  the  husband  has  been  placed  in  possession 
under  a  judgment  recognizing  him  as  universal  legatee  and  in- 
stituted heir,  the  testament  will  be  set  aside  in  entirety,  as 
indistinguishable  from  a  single  illegal  disposition  mortis  causa, 
in  contravention  of  Art.  1489  (1476),  R.  C.  O.  Citing  Coin 
d'Lisle,  pp.  319-320,  Chap.  V,  preceding  Art.  967;  Art.  970,  pp. 
333-845,    No.  30,  348,  318-320,  489;    note,  pp.  9,  10,  84,  85,  88, 
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89;  Demolombe,  Vol.  21,  p.  54;  Don.  and  Test.  4,  pp.  487,  488, 
182-188,  No.  156-162,  pp.  169-170;  Laurent,  Vol.  13,  Don.  and 
Test.,  pp.  170,  190,  199,  200,  218,  224,  229,833,  335;  Demolombe, 
pp.  603-549,  344,  345;  Laurent,  Vol.  2,  464,  No.  339,  484-664; 
Laurent,  Vol.  11,  No.  358;  Coin  d'Lisle,  pp.  320-321;  Coin 
d'Lisle,  p.  820,  pronounces  the  date  ^'intrinsic;"  Laurent,  Don. 
and  Test.,  Vol.  13,  pp.  183-184;  Coin  d'Lisle,  Don.  and  Test.,  p. 
86 ;  Hebert  vs.  Winn,  24  An.  385 ;  Baudry  Lacantierie,  Vol.  2, 
893;  Pandectes  Francaises,  Don.  et  Test.  1717;  see  also  Hebert 
vs.  Winn,  24  An.  p.  385,  in  our  favor  on  i  his  point  of  proof,  and 
citation  of  Jarman  on  Wills — invoked  by  counsel  for  defendant ; 
Troplong,  Don.  and  Test.,  Vol.  2,  p.  72,  Sec.  491;  Burke  case, 
35  An.  pp.  163-179;  Winn  case,  24  An.  p.  385;  Ed.  1865, 
Micheaux  Des  Testaments,  pp.  29,  30,  45,  46,  82,  92,  Sec.  670, 
pp.  425,  276;  Delvincourt,  Vol.  37,41-42;  Troplong,  Vol.  2, 
Don.  and  Test.,  68,  75;  Laurent,  pp.  171,  228-242,  224,  191-201 
(Vol.  13,  Don.  and  Test.)  ;  Demolombe,  Vol.  21;  Zacharise,  Vol. 
5,  p.  29;  Pothier,  Don.  and  Test.,  Vol.  10,  p.  533;  Demolombe, 
1,  p.  347;  Troplong,  Vol.  1,  Sec.  2,  488,  p.  238;  pp.  69-72,  Sec. 
488,  495;  Poujol,  Don.  and  Test.,  Vol.  2,  p.  16,  No.  4;  Boileau, 
p.  489,  Art.  909,  C.  N. ;  Ker  on  Fraud  and  Mistake,  pp  198-196 
and  citations ;  Schouler  on  Wills. 

In  Dalloz  we  find  innumerable  opinions.  Here  are  the  following  for 
refere  ce: 

On  the  question  of  fraudulent  suggestion  and  captation:  Dalloz, 
Vol.  6,  Verb.  Don.  Dis.,  pp.  240,  288,  294,  291. 

Two  last  decisions  on  the  Article  909,  C.  N. — a  fraudulent  manoeuvre. 
On  fraudulent  suggestion  and  captation:  Dalloz,  1826,  1st  part, 
p.  391;  Dalloz,  1830,  Ist  part,  p.  84;  Dalloz,  1887,  1st  part, 
p.  198;  Dalloz,  1842,  Ist  part,  p.  428;  Dalloz,  1883,  2d  part,  p. 
86;  Zachariae,  D.  C,  Vol.  5,  pp.  28  and  29:  Boileau,  Vol.  3, 
pp.  469,  495,  note;  Guillion  Traite  de  Donations,  Vol.  1,  p. 
186;  Delvincourt  0.  C,  Vol.  4,  pp.  87-42. 

The  legacy  made  by  a  wife  to  her  husband,  who  was  at  the  same 
time  her  doctor,  was  declared  null  and  void — for  the  reason  that 
he  had  treated  and  cared  for  her  professionally  before  her  mar- 
riage and  during  the  sickness  of  which  she  was  ailing,  at  the 
time  of  her  marriage,  and  of  which  she  afterward  died. 
88 
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DelVincourt  is  already  of  the  opinion  that  the  incapacity  existing  be- 
fore the  marriage,  to  receive  testamentary  dispositions,  can  not 
be  avoided  by  a  subsequent  marriage. 

The  Court  of  Cassation  so  decided  that  the  incapacity  existing  at  the 
time  of  the  marriage  could  not  be  covered  by  the  marriage. 
DelVincourt  0.  C,  Vol.  4,  p.  42. 

The  Court  Royale,  of  Paris,  decided  conclusively  and  in  terminis  the 
same  way  in  regard  to  same  doctrine,  by  judgment  and  decrees 
of  the  24th  February,  1817.  Sirey,  1818  (2d  part,  p.  354),  also 
January  26,  1818  (2d  part,  p.  860). 

These  different  prohibitions  have  been  pleaded  in  the  code  in  order 
to  circumvent  and  prevent  frauds  which  might  be  perpetrated 
on  weak  persons.     Troplong,  p.  69. 

Cassat,  21st  December,  1841,  Devill,  43,  1,  51.  Those  are  the 
same  as  the  principles  of  the  Louisiana  Code.  Proof  of  simple 
captation  is  not  admitted,  but  when  fraud  is  connected,  or 
a  party  to  it,  annuls  a  testament.     Art.  1492. 

Proof  of  hatred,  suggestion  and  captation. 

Correct,  but  where  fraud  is  connected  with  suggestion  and  capta- 
tation,  proof  of  the  same  must  be  admitted.  Micheaux  de 
Testaments,  p.  29. 


Carleton  Hunt  Attorney  for  Defendant  and  Appellee : 

When  an  olographic  last  will  and  testament  is  entirely  written, 
dated  and  signed  by  the  hand  of  the  testatrix,  it  is  a  complete 
and  perfect  instrument  The  olograph  is  subject  to  no  other 
form.  The  insertion  by  the  testatrix,  before  signing,  of  the 
words  **  the  whole  written,  dated  and  signed  by  me  personally," 
affects  in  no  way  the  validity  of  such  a  testament.  5  An.  278; 
27  An.  269;  Coin  de  PIsle,  Don.  and  Test.,  Art.  970,  No.  80, 
Vol.  1,  p.  343;  ZacharisB,  Droit  Civil  Francais,  Note  22,  Sec.  668, 
p.  490,  Vol.  5;  1571,  1588;  Demolombe,  Donations  et  Testa- 
ments, Vol.  1,  No.  56;  Rogron,  Art.  970,  Codes  Annotfis,  Mar- 
cade,  Ed.  52,  Vol.  4,  pp.  6,  7,  8,  9;  Duranton,  Vol.  9,  pp.  80,  31, 
Ncs.  31,  32 ;  Ed.  34,  ZacharisB,  Vol.  5,  Sec.  688,  p.  4SS  et  seq, 
Dalloz,  Codes  Annot^s,  p.  783,  Nos.  146,  166,  151;  8  TouUler, 
No.  369,  p.  108;  Brussels  Ed.  of  1837. 
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The  charge  of  suggestion  and  i  aptation  is  tantamount  to  what  is  an  • 
derstood  elsewhere  by  undue  influence.  Fraud  and  undue  in- 
fluence are  nearly  synonymous.  By  the  terms  of  Art.  1492  proof 
is  not  admitted  of  testamentary  dispositions  having  been  made 
through  hatred,  anger,  suggestion  or  captation.  9  La.  458 ;  85 
An.  161;  1  Redfleld  on  Wills,  Star.,  pp.  512,^514;  Bouvier  Law 
Diet.,  verbis  captation  and  suggestion;  Coin  de  I'Isle,  Art.  901, 
Code  Civil,  Vol.  15,  No.  16,  p.  862;  Demolombe,  Don.  and  Test., 
Vol.  1,  pp.  410,  411,  No.  884;  B^darride  des  Dol  et  de  la 
Fraude,  Vol.  1,  pp.  392,  393,  389. 

Art.  1492,  C.  C,  is  copied  from  Art.  18,  p.  212  of  the  Code  of  1808, 
known  as  the  Digest  of  the  Civil  Law.  Art.  18  was  proposed  in 
the  shape  of  an  article  in  the  projet  for  the  Civil  Code  of 
.  France,  but  was  rejected.  The  framers  of  the  Code  of  1808  had 
before  them  the  discussion  on  the  projet.  The  public  policy 
which  was  rejected  in  France  prevailed  in  Louisiana.  The  law 
as  formulated  in  Art.  18,  Code  1808,  and  Art.  1492,  R.  C.  C,  has 
always  remained  in  force  in  th  s  State.  Locr6,  Legislation 
Civile,  Vol.  1,  Chap.  6,  pp.  71,  72,  73. 

When  a  case,  being  an  action  in  nullity  of  an  olographic  testament, 
on  account  of  captation  and  suggestion  and  undue  influence, 
comes  on  for  trial ;  and  the  defendant  immediately  raises  the 
objection  that  under  Art.  1492,  R.  C.  C,  proof  is  inadmissible, 
and  that  the  petition  is  vague,  and  wanting  in  all  proper  specifi- 
cations and  particularization  of  time  and  place  and  circum- 
stances, .  and  the  trial  co  rt  sustains  the  objection  in  question ; 
and  plaintiffs  obtain  leave  to  amend  and  supplement,  and  pro- 
ceed to  do  so;  and  the  defendant  take-s  a  rule  to  strike  out  the 
amended  and  supplemental  petition,  and  the  rule  is  discharged ; 
but  the  trial  judge  reserves  to  defendant  the  right  to  except 
thereafter  to  the  amended  supplemental  petition,  if  the  same 
does  not  disclose  sufficient  ground  of  action,  and  either  under 
the  general  issue  or  by  peremptory  exception ;  and  thereupon 
defendant,  having  not  only  pleaded  the  exception  ot  no  cause  of 
action,  but  having  repeated  the  same  at  the  proper  time,  files  his 
answer ;  and  the  case  is  regularly  fixed  and  comes  on  for  trial  a 
second  time. 

It  is  the  right  of  the  defendant  to  assume  that  plaintiff  has  set  forth 
his  case  as  completely  as  he  can ;  and  it  is  then  competent  for 
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defendant  to  argue  and  have  passed  upon  him  by  the  trial  court, 
his  exception  of  no  cause  of  action,  and  additional  peremptory 
exceptions,  and  especially  the  exception  going  to  the  foundation 
of  the  action,  that  the  plaintiff's  petitions  are  wanting  in  the  par- 
ticulars and  specifications  required  by  law  for  an  action  in  nullity 
of  a  will  on  the  ground  of  fraud  and  violence.  It  is  bad  practice 
to  refer  such  exceptions  to  the  merits.  0.  P.  343-6 ;  18  An.  643; 
19  An.  207;  21  An.  600;  31  An.  680;  38  An.  232,  526;  C.  O. 
1861;  Hennen'sDig.,  pp.  1114-1147;  6  Martin,  610;  7  An.  288- 
241;  Coin  de  I'Isle,  Code  CivJ,  L.  Ill,  T.  II,  p.  86,  No.  21; 
Grenier,  Don.  and  Test.,  Vol.  1,  p.  428,  No.  149;  Merlin,  Rep. 
Mot.  Suggestion  81,  No.  2;  Toullier,  No.  6,  713;  B^darride, 
Vol.  1,  No.  399. 

Properly  understood.  Art.  1492,  R.  C.  C,  is  also  a  bar  to  the  allega- 
tion of  the  petition  and  to  the  intervention  herein,  that  nullity  of 
the  testatrix's  testamentary  disposition  in  favor  of  the  defendant 
results  from  the  ascendancy  acquired  by  him  over  her  in  his 
character  of  a  minister  of  religious  worship  in  attendance  upon 
her  during  the  illness  of  which  she  died.  Art.  1492,  R.  C.  C,  is 
to  be  construed  with  Art.  1489,  R.  C.  C.  The  jurisprudence  is 
well  established  that  the  provisions  of  Art.  1489  are  entirely 
without  application  to  the  relation  of  husband  and  wife.  Art. 
909,  C.  N.,  and  Art.  1489,  R.  C.  C,  correspond;  Art.  1489  is  to 
be  construed  with  Arts.  119  and  1749,  R.  C.  C;  Art.  119,  R.  C. 
C,  is  the  same  with  Art.  212,  C.  N.;  Arts.  1749,  R.  O.  C.  and 
1096,  C.  N.,  correspond;  Art.  1091,  O.  N.,  and  Art.  1738,  R.  C. 
C,  correspond,  and  so  do  Art,  1094,  C.  N.,  and  Art.  1739,  R.  C.  C. ; 
Demolombe,  Don.  and  Test.,  Vol.  1,  p.  666,  No.  643,  and  author- 
ities therein  cited;  Marcade,  Art.  909,  C.  N.,  p.  423,  No.  Ill; 
Laurent,  Don.  and  Test.,  Vol.  11,  p.  484,  No.  363;  Ray  vs. 
Broisin,  Cassation,  1808;  7  Journal  du  Palais,  p.  121;  Bonnet  vs. 
Desordes;  16  Jour,  du  Palais,  1820,  p.  688;  Desordes  &  Guyot 
vs.  Bonnet,  14  Jour,  du  Palais,  1817,  1818,  p.  692;  Boyer  vs. 
Damiens  de  Beaufort,  Jour,  du  Palais,  1819,  1820,  p.  680; 
Demolombe,  Don.  et  Test.,  Vol.  1,  p.  669,  No.  546,  giving  nu- 
merous authorities. 

The  action  of  an  intervenor,  who  joins  plaintiff  in  a  suit  in  nullity  of 
a  testament,  is  barred  if  he  has  already  sued  the  defendant  for 
a  partition  to  enforce  a  division  of  property  which  is  held  jointly 
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by  the  intervenor  and  the  defendant  in  the  character  of  insti- 
tuted heir  under  the  testament  attacked.  R.  0.  0.  1380;  Mayor 
vs.  Armant,  14  An.  181. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  for  the  revocation  and  annulment 
of  the  will  of  Martha  Vaughan  Oasquet,  deceased  wife  of  the  defend- 
ant, instituted  by  her  two  survivng  sisters  and  one  niece,  as  heirs  at 
law — ^it  being  alleged  that  the  deceased  was  married  to  the  defend- 
ant on  the  16th  of  December,  1886,  and  departed  this  life  on  the  11th 
of  October,  1891,  leaving  neither  ascendants  nor  descendants. 

The  will  is  olographic  in  form,  and  was  admitted  to  probate  on  the 
14th  of  October,  1891.     It  is  couched  in  the  following  terms,  to-wit: 

**  In  the  name  of  God,  the  Holy  Trinity,  Amen: 

"I,  Martha  Vaughan  Gasquet  Percival,  in  view  of  the  uncertainty 
of  human  life,  do  make  this  my  last  will  and  testament  in  holographic 
form. 

<'I  give,  will  and  bequeath  all  the  property  of  whatever  kind,  real 
and  personal,  movable  and  immovable ;  all  moneys,  assets  and  effects 
which  I  may  possess  or  own,  or  have  any  claim  on  or  interest  in  at 
the  time  of  my  death,  to  the  Rev.  John  Percival,  my  husband.  I 
make  him  my  sole  heir,  and  give  to  him,  my  said  husband,  immediate 
and  unconditional  seizin  of  my  whole  estate  at  my  decease. 

<<This  is  my  good  and  valid  will  and  testament,  and  I  now  revoke 
and  declare  to  be  null  and  void  any  and  every  other  will  and  testa- 
ment heretofore  made  by  me. 

^^This  done  in  the  city  of  New  Orleans,  State  of  Louisiana,  this 
Tuesday,  the  ninth  day  of  July,  in  the  year  of  our  Lord  1889. 

•*The  whole  written,  dated  and  signed  by  me  personally. 

**  Martha  Vaughan  Gasquet  Percival." 

Under  the  decree  of  the  presiding  judge  the  defendant  was  recog- 
nized as  universal  legatee  under  the  terms  of  the  testament  and  in- 
vested with  possession  of  the  decedent's  succession. 

The  grounds  of  attack  set  out  in  the  plaintiff's  petition  are  sub- 
stantially of  the  following  purport,  to-wit: 

FirsL  That  the  testament  is  not  clothed  with  the  formalities  re- 
quired by  law  for  such  an  instrument,  ia  that  it  is  not  properly  dated. 

Second.  That  it  was  not  the  voluntary  act  of  the  deceased,  and  was 
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not  made  the  repository  of  her  intentions,  becaase  same  was  pro- 
cured by  means  of  undne  influence  exercised  by  the  defendant  in 
his  own  favor,  and  with  the  view  of  supplanting  her  legal  heirs. 

To  this  petition  the  defendant  for  answer  plead  a  general  denial^ 
accompanied  with  the  special  defence  that  the  charge  of  undue  in- 
fluence made  against  him  is  an  unjust  and  slanderous  charge ;  and 
the  averment  is  made  that  the  will  is  complete  and  perfect  in  every 
essential  particular  and  valid  in  form. 

Upon  thece  issues,  a  trial  of  the  cause  was  begun,  and  testimony 
was  being  introduced  on  the  behalf  of  the  plaintiffs  when  the  de> 
fondant's  counsel  objected  thereto  on  the  ground  that  the  charge  of 
undue  influence  was  tantamount  to  that  of  captation  and  suggestion, 
proof  of  which  is  inadmissible  under  Art.  1492  of  the  Civil  Code. 
This  objection  was  sustained  on  the  ground  that  such  allegations  were 
insufficient  to  authorize  the  introduction  of  proof  under  them,  same 
being  unaccompanied  with  speciflc  charges  or  facts  of  fraudulent 
practices. 

Thereupon  the  trial  was  continued  on  the  issue  remaining — ^that  ia 
to  say,  upon  the  alleged  informality  of  the  testament.  Thereupon 
the  plaintiffs  filed  a  supplemental  petition,  with  the  evident  purpose 
of  supplying  the  defects  of  their  original  petition. 

In  this  supplemental  petition  the  plaintiffs  make  quite  an  elaborate 
statement  of  the  various  acts  and  facts  of /raudu2eut  captation  charged^ 
and  among  them  the  following,  to -wit: 

<<  That  the  defendant  was  at  the  time  of  his  marriage  with  testa- 
trix and  since,  professionally  attending  her  as  a  minister  of  religious 
worship  during  her  sickness  of  the  malady  with  which  she  died^ 
to -wit:  tuberculous  consumption,  and  the  legacy  which  the  defend- 
ant had  obtained  from  his  sick  wife,  instead  of  proceeding  from 
conjugal  affection,  was  the  result  of  the  abuse  of  the  ascendancy 
which  he  had  obtained  over  her  in  the  exercise  of  his  calling;  that 
notwithstanding  their  said  marriage,  defendant  employed  unlawful 
power  over  his  wife's  testamentary  intentions  to  defeat  her  will  and 
to  perpetuate  the  pretended  will  which  he  had  procured  from  her  at 
his  dictation ;  that  the  said  Mrs.  Percival  was  fraudulently  prevailed 
upon  and  coerced  by  the  defendant  to  leave  him  her  said  estate 
under  fear  of  threats  and  violence,  and  in  her  « weak  condition 
of  health  she  was  subjected  to  constant  surveillance  and  restraint  up 
to  her  last  moments,  to  such  an  extent  as  to  deprive  her  of  and  destroy 


NEW  ORLEANS,  APRIL,  1894.  '  699 

Zerega  et  al.  vs.  Percival. 

her  testamentary  capacity ;  that  the  will  was  not  left  in  the  keeping 
of  decedent,  where  she  could  have  access  to  it,  and  that  she  was  pre- 
vented by  every  means  from  exercising  her  volition  as  to  her  testa- 
mentary intentions  in  any  manner,  or  revoking  the  said  instrument, 
which  had  been  obtained  from  her  by  illegal  and  fraudulent  means 
and  had  never  expressed  her  true  and  final  intentions." 

About  this  juncture  of  time  a  change  occurred  in  the  peraonnel  of 
the  judges  of  the  District  Court,  whereby  the  judge  who  presided 
when  the  proceedings  outlined  above  occurred,  was  displaced  by  the 
judge  who  conducted  the  subsequent  pro  eedings  to  final  judgment 
and  appeal.  Subsequent  to  this  change,  defendant  flle'd  the  follow- 
ing peremptory  exceptions,  to -wit: 

1.  That  the  plaintiffs'  petition  and  the  intervention  herein  being  pe- 
titions in  nullity  of  the  testament  of  exceptor's  wife  in  favor  of  excep- 
tor on  the  ground  of  defect  in  the  form  thereof  as  an  olographic  will, 
and  especially  as  not  having  been  dated  by  the  testatrix,  because  of 
the  situation  in  the  testament  of  the  date  and  of  the  manner  of  indi- 
cating the  same,  can  not  be  maintained. 

2.  That  the  plaintiffs'  petition  and  the  intervention  herein  being 
petitions  in  nullity  of  said  testament  on  the  ground  of  captation  and 
suggestion  are  barred  by  Article  1492,  R.  C.  O. 

8.  That  plaintiffs'  petition  and  the  intervention  herein  being  peti- 
tions in  nullity  of  said  testament,  as  a  disposition  obtained  by  means 
of  the  ascendancy  acquired  by  him  over  the  testatrix,  in  his  charac- 
ter as  minister  of  religious  worship,  in  attendance  upon  the  illness 
of  which  she  died,  are  likewise  barred  by  Article  1492  and  Article 
1489,  R.  0.  O. 

4.  That  plaintiffs'  petition  and  the  intervention  herein  being  peti- 
tions in  nullity  of  the  testament  of  exceptor's  wife,  and  charging 
fraud  on  exceptor,  and  fraudulent  coercion  on  his  part,  in  obtaining 
and  the  obtaining  of  said  testament  under  fear  of  threats  and  vio- 
lence, are  vague  and  indefinite  and  wanting  in  any  and  all  proper 
specification  of  time,  place  and  circumstance. 

5.  That  the  intervention  herein  is  barred  by  the  judicial  confession 
of  intervener.  Miss  Frances  Gasquet,  who  has  sued  exceptor  for  a 
partition. 

On  motion  of  defendant's  counsel,  these  exceptions  were  at  once 
taken  up  for  trial,  because  they  were  peremptory  in  character,  and 
the  same  were  sustained  and  the  suit  dismissed,  and  from  the  judg- 
ment of  dismissal  the  plaintiffs  have  appealed. 
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The  preliminary  question  to  be  decided  is  whether  the  district 
judge  correctly  disposed  of  the  exceptions  at  the  time  he  did,  or 
should  he  have  deferred  his  decision  until  he  decided  the  merits  of 
the  cause. 

It  is  apparent,  upon  simple  inspection,  that  the  exceptions  pleaded 
are  of  a  peremptory  character,  and  founded  on  the  law,  and  for  that 
reason  pleadable  during  the  progress  of  the  trial,  which  had,  how- 
ever, just  begun. 

The  purport  of  the  exceptions  is,  first,  that  the  charges  preferred 
are  barred  and  precluded  by  the  terms  of  Arts.  1489  and  1492  of  the 
Civil  Code;  and  second,  that  the  charges  of  fraudulent  coercion  are 
too  vague  and  indefi  ite,  and  so  wholly  wanting  in  specification  of 
time,  place  and  circumstance  as  to  render  all  proof  under  them  in- 
admissible. 

Manifestly  these  objections  were  so  general  and  sweeping  as  to  re- 
quire action  on  the  part  of  the  court  at  the  very  outstart,  as  they 
appeared  at  the  threshold  of  the  controversy.  If,  indeed,  the  matters 
set  out  in  the  petition  and  amended  petition  are  barred  by  the  law, 
and  for  that  reason  not  actionable  at  all,  the  judge  a  quo  was,  by  the 
exception  of  defendant,  charged  to  determine  and  decide  that  ques- 
tion preliminarily.  And  if  in  fact  the  allegations  of  the  petition  are 
too  vague,  and  proof  was  inadmissible  thereunder,  certainly  the  judge 
was  bound  to  pass  upo  i  that  question,  when  the  objection  was  urged 
against ;  he  admissibility  of  proffered  testimony. 

The  law  provides  that  "  peremptory  exceptions  founded  on  law 
are  those  which,  without  going  into  the  merits,  show  that  the  plaintiff 
can  not  maintain  his  action,"  etc.     C.  P.  346. 

Such  exceptions  **  may  be  pleaded  in  every  stage  of  the  action 
previous  to  definitive  judgment,"  etc.     O.  P.  346. 

In  Jennings  vs.  Vickers,  31  An.  679,  it  was  held  that  "an  excep- 
tion which,  if  maintained,  will  terminate  the  suit,  ought  to  be  tried 
and  decided  in  limine.^ ^ 

In  Farmer  vs.  Hafley,  38  An.  232,  the  court  said  that  it  was  bad 
practice  to  refer  to  the  merits,  exceptions  which  go  to  the  foundation 
of  the  action. 

Such,  indeed,  is  the  settled  jurisprudence  of  this  court,  and  it  has 
been  established  in  the  interest  of  a  correct  and  economical  adminis- 
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tration  of  justice.  Certainly  no  reason  ean  be  assigned  why  the  trial 
and  final  disposition  of  an  exception  that  may  put  an  end  to  the  ease 
should  be  deferred  to  the  final  trial  of  the  cause,  thus  inflicting  addi- 
tional cost  and  expensive  delay  on  the  litigants  and  protracting  liti- 
gation unnecessarily. 

We  not  only  approve,  but  applaud  the  action  of  the  district  judge  in 
taking  up  and  disposing  of  the  exceptions  during  the  progress  of  the 
trial,  for  if  they  are  maintained  in  this  court,  this  litigation  will  be 
terminated. 

II. 

First,  in  order  of  occurrence  as  well  as  in  importance  of  result,  if 
maintained,  is  the  exception  that  the  allegation  of  nullity  of  the  will 
for  want  of  form  can  not  be  maintained,  the  averment  being,  substan- 
tially, that  it  is  not  dated,  and  is,  therefore,  lacking  an  essential  ele- 
ment for  its  validity. 

As  the  objection,  if  it  be  well  founded,  is  plainly  and  easily  dis- 
coverable on  the  face  of  the  instrument,  it  presents  a  naked  qu  stion 
of  law  as  to  whether  the  terms  of  the  will  in  this  respect  constitute 
a  dkite  in  the  sense  of  the  code.  Presented  in  this  lighc  this  objec- 
'  tion  is  the  equivalent  of  the  plea  of  no  cause  of  acti  n,  and  peremp- 
tory in  character  and  determinable  in  limine. 

The  concluding  portion  of  the  testament  is  couched  in  the  follow- 
ing terms,  viz. : 

"This  is  my  good  and  valid  will  and  testament,  and  I  now  revoke 
and  declare  to  be  null  and  void  any  and  every  other  will  and  testa- 
ment heretofore  made  by  me. 

"This  done  in  the  city  of  New  Orleans,  State  of  Louisiana,  this 
Tuesday,  the  9th  of  July,  in  the  year  of  our  Lord,  1889. 

"The  whole  written,  dated  and  signed  by  me,  personally. 

"  Martha  Vaughan  Gasquet  Pbrcival." 

The  question  raised  by  the  defendant's  exception  is,  whether  the 
terms  of  the  instrument  are  responsive  to  the  terms  of  the  law,  to- 
wit : 

"  The  olographic  testament  is  that  which  is  written  by  the  test  tor 
himself. 

"In  order  to  be  valid,  it  must  be  entirely  written,  dated  and 
signed  by  the  hand  of  the  testator.  It  is  subject  to  no  other  form," 
etc.     R.  0.  C.  1688. 
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The  contention  of  the  plaintiflfs  is,  that  the  will  has  no  date  within 
the  meaning  of  the  law;  and  their  counsel  propound  this  question, 
to -wit: 

^'  How  can  we,  therefore,  be  called  upon  to  supply  this  date  by 
appropriating  a  date  out  of  the  body  of  the  willj  as  a  date  required  by 
law,  which  it  lacks  ?  and,  not  having  a  date,  how  can  we  accept  this 
instrument  as  a  solemn  act  of  last  will  and  testament,  gifted  to  speak 
out  after  death  with  '  most  miraculous  organ.'  " 

A  careful  perusal  of  this  interrogatory  discloses  the  objection  of 
plaintiffs  to  be,  that  the  date  is  defective  and  illegal,  because  of  its 
being  in  the  body  of  the  testament — exceptants  not  doubting  that  the 
testament  was  wholly  turitten  by  the  testatrix  herself,  as  the  follow- 
ing quotation  from  their  brief  will  attest : 

**  The  impression  left  on  the  mind  by  reading  for  the  first  time  this 
will,  in  the  original,  is  not  only  that  it  is  not  dated,  but  that  it  is  not 
the  personal  act  of  the  testator,  although  indisputably,  we  presume,  in 
her  handwriting. 

''The  perusal  completed,  the  mind  vaguely  inquires  for  the  date  at 
the  end  of  the  will — and  then  recurs  to  the  top  of  the  instrument  in 
search  of  it,  and  the  envelope;  then,  on  further  consideration,  re- 
verts to  date  in  the  body  of  the  instrument;  during  which  time  the 
conviction  that  it  is  a  solemn  act  of  last  will  and  testament  is  sus- 
pended, if  not  lost,  and  can  not  be  said  to  resume  moral  conscious- 
ness in  the  enunciation  in  the  words 'this  *  *  ♦  by  me,  person - 
aWy,'  which  no  testator  would  think  to  add  to  the  evidence  of  hi 
own  handwriting  in  the  entirety  of  the  instrument;  or  then  to  under- 
score as  done,  except  to  expose  the  intervention  of  a  foreign  hand." 

But  this  course  of  argument  is  a  clear  departure  from  the  text  of 
plaintiff's  exception  in  that  it  is  not  solely  based  upon  the  want  of  a 
proper  date  to  the  instrument,  but  is  made  to  turn  upon  the  alleged 
impression  that  is  created  on  the  mind  by  the  absence  of  a  date  that 
the  execution  of  the  will  was  not  the  personal  act  of  the  testatrix — an 
altogether  different  question  from  the  one  propounded,  viz.,  that  the 
date  given  is  in  the  body  of  the  will,  and  for  that  reason  same  is  null 
and  void. 

Hence  the  inapplicability  of  the  quotation  counsel  have  maie  in 
support  of  that  argument,  viz. : 

This  court  has  said,  in  the  case  of  the  Succession  of  Bobb,  41  An. 
260:     "  In  interpretation  of  a  will  the  first  and  natural  impression 
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derived  from  reading  the  clause  involved  is  entitled  to  great  weight. 
The  writer  is  not  supposed  to  be  propounding  riddles,  but  rather  to 
be  trying  to  convey  his  idea  in  the  simplest  and  most  natural  man- 
ner, so  as  to  be  correctly  understood  at  first  view." 

And  for  like  reason,  we  think,  their  reference  to  Succession  of 
Morvant,  45  An.  208,  equally  inapplicable. 

Neither  of  those  cases  involve  the  question  we  have  here  for  con- 
sideration— ^the  date  of  the  testament. 

As  a  confirmation  of  the  statement  that  the  date  must  be  appro- 
priated from  the  body  of  the  will,  the  concluding  paragraph  is 
pointed  to,  viz. : 

''  The  whole  written,  dated  and  signed  by  me,  personally, ^^ 

Given  its  literal  meaning  and  interpretation,  this  sentence  asserts 
the  truth  of  the  proposition  plaintiff's  petition  denies;  for  it  declares 
that  "the  whole" — ^that  is  the  will — was  "written,  dated  and 
signed"  by  the  testatrix. 

At  most,  this  seems  to  be  a  mere  repetition  of  the  fact  that 
is  made  evident  by  the  paragraph  immediately  preceding  it,  viz. : 
"  This  done  ♦  ♦  ♦  this  Tuesday,  the  ninth  day  of  July,  in  the 
year  of  our  Lord  1889." 

How  this  mere  repetition  of  the  fact  that  the  testament  was  dated 
can  be  made  to  operate  as  a  denial  of  that  fact  we  can  not  perceive, 
unless  it  be  upon  the  converse  of  the  proposition,  that  two  neg- 
atives equal  an  affirmative. 

This  addenduniy  occurring  as  it  does  after  the  actual  date  of  the 
will,  is  restricted  in  terms  to  the  declaration  of  the  fact  that  it  was 
written,  dated  and  signed  by  the  testatrix,  and  does  not  make  refer- 
ence to  the  disposing  part  of  the  instrument.  It  relates  exclusively 
to  the  confection  of  the  will,  and  constitutes  no  part  of  the  body 
of  it. 

Per  contra,  the  contention  of  the  defendant's  counsel  is,  that  the 
law  prescribes  no  particular  place  in  the  will  where  the  date  must  be 
placed,  and  that,  consequently,  the  date  of  an  olographic  testament 
may  be  either  at  the  beginning  or  at  the  end,  or  in  the  body  of  the 
instrument  itself,  provided  that  it  is  fairly  and  plainly  inferable  from 
an  inspection  of  the  instrument;  that  it  was  the  intention  of  the 
testator  that  it  should  have  the  date  in  question.  He  closes  his  ar- 
gument on  this  question  thus : 

"  Whether  or  not  this  be  the  case,  must  be  made  the  subject  of 
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judicial  inquiry  in  every  suit,  where  the  issue  ha49  been  properly 
joined  and  tried;  but,  whenever  relations  reciprocal,  between  the 
date  of  the  testament  and  the  bequests,  are,  reasonably  speaking, 
made  clear,  the  mere  locality,  or  the  exact  situation  of  the  date  in 
the  will,  the  instrument  being  otherwise  valid,  is  matter  of  small,  if 
indeed  it  is  of  any  importance  at  all.'' 

The  district  judge  entertained  the  defendant's  theory  and  expressed 
the  following  view  in  his  reasons  for  judgment,  viz. : 
^  /'Albeit  Art.  1588,  in  stating  that  the  olograph  shall  be  written,  dated 
and  signed  by  the  testator,  is  suggestive  of  the  order  to  be  observed  in 
the  preparation  of  the  act,  still,  as  the  law  has  not  prescribed  in  terms 
the  place  to  be  occupied  by  the  date,  it  is  immaterial  where  it  is  put. 
It  may  be  at  the  beginning,  at  the  end,  or  even  in  the  context  of  the 
act.  It  may  also  follow  the  signature.  27  An.  271,  Succession  of 
Fuqua. 

**  But,  in  that  case,  it  is  for  the  court  to  decide  whether  the  date  is 
intended  to  apply  to  the  testamentary  dispositions,,  or  whetner  it  is 
so  far  from  them  as  to  exclude  all  idea  of  its  being  connected  there- 
with. In  the  same  manner,  when  the  date  is  in  the  body  of  the  in- 
strument, the  court  must  inquire  whether  the  date  refers  to  the  dis- 
positions which  follow  as  well  as  to  those  which  precede  it,  thus  mak- 
ing the  several  parts  of  the  instrument  a  continuous  and  congruous 
entity,  or  whether  the  subsequent  dispositions  are  without  d^^te,  and 
hence  null.  Prudence  would,  therefore,  counsel  a  testator,  anxious 
to  place^the  execution  of  his  last  w  shes  beyond  the  uncertainty  of 
litigation,  to  date  the  will  immediately  before  signing  it,  but  his  fail- 
ure to  do  so  and  the  writing  of  Jbhe  date  in  the  body  of  the  will  would 
not  be  a  cause  of  nullity.  Such  is  the  consensus  of  opinion  among 
the  French  commentators  on  Art.  910,  Napoleon  Code,  of  which  our 
Art.  1688  is  a  translation."  Rogron,  Code  Napoleon  Annot6,  pp.  1001- 
1002;  Marcad6,  Ed.  1862,  Vol.  4,  pp.  6,  7,  8,  9,  par.  12  etseq.;  Zacha- 
risB,  Vol.  6,  pp.  84-86,  Sec.  688;  Pothier,  Obligations,  Vol.  77,  p.  277; 
Duranton,  Vol.  9,  pp.  30-31,  Nos.  31-32;  Toullier-Duvergier,  Vol.  8, 
p.  206,  No.  369;  Dalloz,  Vol.  1,  Codes  Annot^s,  No.  148,  p.  783;  Coin 
d'Lisle,  Don.  et  Test.,  No.  2,  p.  336,  No.  30,  p.  343. 

The  will  under  consideration  in  Succession  of  Fuqua,  27  An.  271 — 

to  which  case  the  district  judge  referred — ^was  first  signed  and  then 

dated,  thus: 

*  *  Mrs.  Sarah  B.  Fuqua. 
''September  12,  1873.'^ 
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Of  it  the  court  said : 

'<  We  come  now  to  consider  whether  the  instrument  above  quoted 
is  a  wilL  We  are  of  opinion  that  it  is.  It  is  in  the  olographic  form ; 
entirely  written,  dated  and  signed  by  the  testatrix.  Objection  is 
made  [that  the  date  is  not  affixed  in  the  proper  place.  It  is  not 
essential  that  the  date  to  an  olographic  will  should  precede  the  sig- 
nature. It  may  be  placed  below.  See  Coin  d' Lisle  under  Art.  970, 
Code  Napoleon,  No.  80,  where  the  authorities  on  this  point  are  cited.*' 

The  same  proposition  is  quite  as  distinctly  announced  in  Lagrave 
vs.  Merle,  5  An.  278.  In  that  case  the  will  was  dated  at  the  be- 
ginning, and  signed  at  the  end,  and  of  the  complaint  made  of  it  the 
court  said,  viz. : 

''  The  argument  of  counsel  has  been  principally  directed  to  the  last 
clause,  revoking  all  former  wills,  which  cornea  after  the  date  given  to  the 
closing  part  of  the  principal  testamentary  disposition.  This,  though 
in  the  handwriting  of  and  signed  by  the  testator,  has  no  date  ap- 
pended to  it,"  stating  a  case  much  stronger  against  the  will  than  that 
stated  by  the  plaintiffs.     Of  it  the  court  said : 

''The  case  turns  on  the  consequence  attending  the  posterior  clause 
not  being  dated.  The  code  provides,  that  for  the  validity  of  an  olo- 
graphic will,  it  must  be  written,  dated  and  signed  by  the  hand  of  the 
testator.  It  is  subject  to  no  other  form,  and  may  be  made  out  of  the 
State.  .Art.  1681.  *  *  *  The  law  not  having  fixed  the  place  in 
which  the  date  must  be  put  in  an  olographic  will,  it  may  be  placed 
not  only  at  the  head  but  also  at  the  foot  of  the  instrument  and  in  the 
body  of  it. 

'^  A  date,  though  affixed  to  the  first  clause,  and  before  the  second, 
may  be  applied  to  one  as  well  as  to  the  other,  and  thus  both  may  be 
considered  as  dated  and  signed.  Droit  Francais,  Lib.  3,  Tit.  2,  Sec. 
34  etBeq.^^ 

Hence  it  is  quite  clear  that  under  the  provisions  of  our  own  code, 
as  well  as  under  the  Napoleon  Code,  and  the  jurisprudence  of  France 
as  well  as  our  own,  that  the  particular  position  or  place  of  the  date 
of  a  will  is  not  fixed  or  sacramental,  and  our  conclusion  is  that  the  ex- 
ception of  the  defendant  is  well  taken,  and  that  same  was  correctly 
maintained  by  the  judge  a  quo, 

III. 
The  second  gpronnd  of  exception  is,  that  no  evidence  is  admissible 
under  the  allegations  of  the  plaintiflfs'  petition,  wh  cb  are  of  the  fol- 
lowing tenor  and  effect,  to -wit: 
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^<  That  said  Mrs.  Pereival  was  fraudulently  prevailed  upon  and  co- 
erced by  the  defendant  to  leave  him  her  said  estate,  under  fear  of 
threats  and  violence,  and  in  her  weak  condition  of  health  she  was  sub- 
jected to  constant  surveillance  and  restraint,  up  to  her  last  moments, 
to  such  an  extent  as  to  deprive  her  of  and  destroy  her  testamentary 
capacity,"  etc. — ^the  objection  being  that  the  charge  of  the  petition 
is  that  of  captation  and  suggestion^  which  is  barred  under  the  pro- 
visions of  t  e  code. 

The  code  declares  that  ^^  proof  is  not  admitted  of  the  dispositions 
having  been  made  through  hatred,  anger,  suggestion  or  captation" 
(R.  0.  C.  1492  [1479]  )  ;  and  the  argument  of  defendant's  counsel  is, 
that  the  allegation  that  the  testatrix'  testamentary  capacity  was 
destroyed  by  the  persuasive  power  and  coercion  of  the  defendant, 
and  by  the  constant  surveillance  and  importunities  of  the  defendant, 
up  to  her  last  moment,  is,  in  effect,  a  charge  of  suggestion  and  capta- 
tion in  the  sense  of  that  article. 

The  learned  judge  of  the  District  Court,  in  the  course  of  his  exam- 
ination of  this  case,  gave  due  attention  to  this  question,  and,  in  his 
reasons  for  judgment,  employed  the  following  language,  which  we 
adopt  as  our  own,  as  the  views  expressed  are  both  clear  and  forcible, 
viz. : 

''Is  undue  influence  a  cause  of  a  nullity  of  testaments?  Undue 
influence  is  an  expression  unfamiliar  to  civilians.  It  is  borrowed 
from  a  system  of  law  not  prevalent  in  Louisiana,  and  it  is  there  used 
in  the  same  sense  as  captation  and  suggestion  in  the  civil  law. 
Schouler  on  Wills,  pp.  280,  281,  Sec.  227. 

''When,  therefore,  plaintiffs  in  their  petition  allege  undue  influence, 
they  must  be  understood  as  alleging  captation  and  suggestion.  Cap- 
tation has  been  defined  as  the  act  of  one  who  succeeds  in  controlling 
the  will  of  another,  so  as  to  become  master  of  it.  Captation  takes 
place  by  those  demonstrations  of  attachment  and  friendship,  by  those 
assiduous  attentions,  by  those  amenities,  by  those  caresses,  by  those 
ready  services,  by  those  officious  little  presents,  usual  among 
friends,  and  by  all  those  methods  which,  ordinarily,  render  us 
agreeable  to  others,  and  enable  us  to  secure  their  good  will.  Sug- 
gestion is  often  used  as  a  synonym  for  captation,  but  it  is  applied 
specially  to  those  means  of  persuasion  employed  to  alter  the  will  of 
a  testator,  and  to  prompt  him  to  make  a  disposition  different  from 
that  which  he  had  in  view.  Bouvier's  Law  Dictionary,  verbo  Capta- 
tion; Purgole,  Vol.  1,  p.  181." 
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An  examination  of  Bouvier  folly  attests  the  accnracy  of  the  judge's 
definition;  and  as  Abbott's  Law  Dictionary  gives  no  de^nition  what- 
ever of  the  word  captation,  that  of  Bouvier  is  controlling. 

Simplified,  the  question  is,  whether  under  the  code  it  was  per- 
missible for  the  plaintiff  to  make  proof  of  undtLe  influence  having 
been  employed  by  the  defendant  in  superinducing  the  testatrix  to 
make  the  testament  in  his  favor,  for  the  purpose  of  procuring  its 
annulment. 

If  the  term  ^'  undue  influence  "  comes  within  the  meaning  of  the 
term  '^  captation  and  suggestion,"  then  the  offered  evidence  came 
within  the  reach  and  prohibition  of  the  cited  article  of  the  code. 

When  the  case  was  first  on  trial,  the  judge  then  presiding  held 
that  an  objection  then  taken  to  that  effect  was  well  grounded,  and 
disallowed  the  testimony. 

And,  subsequently,  the  plaintiffs  amended  their  petition  and  made 
the  averment  above  quoted,  of  fraud,  as  having  accompanied  the 
undue  influence  exercised — doubtless  with  the  object  of  meeting  the 
views  entertained  by  the  judge  then  presiding;  and  which  are  as 
follows,  viz. : 

^*  Undoubtedly,"  said  the  judge,  '<  undue  influence  is  sufficient  to 
annul  a  will,  when  it  is  proven  that  undue  influences  have  operated ; 
but  undue  influences  must  be  indicated  in  the  proceedings  by  specific 
acts  of  malpractice  or  fraudulent  practice,  and  showing  that  the  in- 
tention of  the  testator  was  thereby  deceived,  and  that  the  disposition 
is  therefore  tainted  with  fraud  " — his  theory  being  that  the  plaintiff 
could  overcome  the  prohibition  of  the  code  by  making  specific 
<!harges,  or  facts  of  fraudulent  practices,  in  the  employment  of  the 
*'  undue  influence"  used;  or,  in  other  word  ,  the  prohibition  of  the 
code  is  directed  against  simple,  and  not  a^aXuBt  fraudulent  captation. 

But,  after  the  personnel  of  the  District  Oouit  had  been  changed,  the 
judge  taking  the  bench  subsequently  entertained  a  different  view — 
holding  that  the  terms  of  the  code  are  general,  and  not  susceptible  of 
the  distinction  his  predecessor  had  given  it.  In  the  '<  reasons  for 
judgment"  the  trial  judge  assigned,  this  question  was  carefully  and 
comprehensively  treated,  and  they  are  weU  worthy  of  reproduction. 
Said  he : 

'<  Art.  1492,  R.  CO.,  provides  that  '  proof  is  not  admitted  of  the 
dispositions  having  been  made  through  hatred,  anger,  suggestion  or 
captation.'     The  language  of  this  article  is  plain  and  unambiguous. 
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and  the  rale  of  exclnsion  which  it  formulates  would  seem  to  admit  of 
no  exception.  But  counsel  for  plaintiffs,  arguing  in  the  same  man- 
ner as  my  esteemed  predecessor,  contend  that  Art.  1492  is  merely 
declaratory  of  what  the  jurisprudence  was  in  France  formerly,  and 
what  it  was  in  the  State  of  Louisiana  at  the  time  of  its  adoption,  and 
that  it  prohibits  the  evidence  of  simple  captation  and  suggestion,  but 
does  not  embrace  questions  of  fraudulent  captation  or  fraudulent 
suggestion. 

'<  When  this  argument  was  first  addressed  to  me,  impelled  by  a 
sense  of  deep  respect  for  the  great  erudition  and  the  ponderous  logic 
of  the  magistrate  by  whom  it  was  advanced,  I  was  inclined  to  con- 
cede its  soundness.  Further  reflection,  however,  and  a  careful  and 
searching  review  of  the  French  commentators  have  led  me  to  a  dif- 
ferent opinion.  I  And  that  from  time  immemorial,  under  the 
ordinances  and  customs  of  Paris,  captation  and  suggestion  were 
causes  of  nullity  of  testamentary  dispositions;  but  at  no  time 
was  the  nullity  decreed,  unless  captation  and  suggesti  n  were  ac* 
companied  by  fraudulent  practices  capable  of  leading  the  testator 
into  almost  invincible  error  regarding  those  in  whose  favor  he 
wished  to  make  his  will.  The  reason  was  that,  albeit  the  kindly 
offices,  th  i  cajolery,  the  flattery,  the  presents,  and  the  many  other 
demonstrations  of  feigned  friendship  usually  resorted  to  by  cupidity, 
are  repugnant  to  honesty  and  good  conscience;  still  human  laws 
have  not  affixed  a  penalty  thereto  They  could  not  do  so  for  capta- 
tion, because  the  springs  of  human  action  are  hidden  in  the  secret  of 
the  heart;  because  true  devotion,  sincere  friendship  and  the  sacrifice 
of  one's  future  to  an  aged  relative  or  to  a  suffering  being  abandoned  by 
others,  too  often  bear  the  semblance  of  low  sycophancy,  of  simulated 
friendship  and  of  interested  self-abnegation;  because  benefactions 
should  not,  like  contracts,  be  measured  by  the  principles  of  exact 
justice;  and  because  it  is  ofttimes  useful  for  individual  happiness 
that  private  interest  should  make  closer  the  ties  of  affection,  that 
sickness,  infirmity,  old  age,  incompatibility  of  temper  would  other- 
wise destroy.  Nor  could  human  laws  visit  a  punishment  upon 
suggestion,  because  suggestion  is  nothing  more  than  persuasion;  be- 
cause one  may  seek  advice  from  strangers  in  making  liberalities,  as 
well  as  in  business  affairs;  because  the  obsessions  of  a  stranger, 
although  pressing  and  importunate,  are  nothing  more  than  obses- 
sions,  and   far  from  destroying  the  will  of  him  who  yields,  tend 
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to  shape  it;  because  an  act  is  not  the  less  voluntary  for  being  or  gi- 
nally  suggested  by  some  one  else.  Ooin  d' Lisle,  Don.  et  Test., 
pp.  84,  85. 

''  But  when  the  captator  coupled  his  manoeuvres  with  fraudulent 
practices ;  when  he  resorted  to  defamation  and  calumny  to  estrange 
the  testator  from  his  rightful  heirs ;  when  he  used  unlawful  means  to 
keep  them  aloof;  when  he  confined  the  testator  and  denied  him  in- 
tercourse with  the  outside  world,  then  the  law,  considering  that 
fraud  was  the  cause,  while  captation  and  suggestion  were  merely  the 
means,  intervened  and  directed  the  annulment  of  the  tainted  dispo- 
sition.    Demolombe,  Don.  et  Test.,  Vol.  1,  p.  413. 

'^  Such  was  the  established  jurisprudence  in  France  when  Napo- 
leon, first  consul,  being  desirous  of  codifying  the  laws  of  that  great 
nation,  confided  this  task  to  a  government  commission  composed  of 
Tronchet,  Portalis,  Mallville  and  Bigot -Preameneu.  In  the  prqjet 
prepared  by  these  eminent  jurists  there  was  an  article  in  these 
words:  <  La  loi  n'admet  point  la  preuve  que  la  disposition  n'a  ete 
faite  que  par  haine,  colore,  suggestion,  on  captation.'  It  was  there- 
by intended,  as  stated  by  the  commentators,  to  drain  the  source  of 
those  scandalous  suits  which  recurred  so  frequently  before  the 
courts.  Not  that  French  judges  readily  received  evidence  of  capta- 
tion and  suggestion;  not  that  litigation  of  that  character  was 
encouraged  or  looked  upon  with  favor;  on  the  contrary,  although 
the  suits  were  numerous,  so  difficult  was  it  to  make  satisfac- 
tory proof  that  instances  of  success  were  very  few.  But  the 
accursed  greed  of  gold,  once  it  has  entered  the  human  heart, 
rules  it  with  relentless  sway,  and  stops  at  nothing  short  of 
crime  to  save  itself;  and  disappointed  relatives,  whose  long- 
cherished  hopes  of  securing  a  fortune  have  been  rudely  dis- 
pelled, will  not  hesitate,  when  they  can  not  attack  a  will  for 
any  other  cause,  to  trump  up  a  charge  of  captation,  and 
upon  the  most  frivolous  pretext  exhume  the  testator  and  heap 
upon  his  memory  the  most  insulting  accusations.  His  private  life, 
his  habits,  his  secret  thoughts,  nothing  is  respected,  but  everything 
assumes,  at  the  will  of  an  ardent  polemic,  the  most  odious  coloring. 
(Mr.  Attorney  General  Delangle  before  the  Court  of  Cassation.) 
This  is  precisely  what  the  framers  of  the  projet  of  the  Code  Napoleon 
wished  to  prevent.  But  when  the  article  of  exclusion  prepared  by 
them  came  up  for  discussion  in  the  government  halls,  it  met  with 
39 
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strong  opposition.  The  argument  which  claimed  that,  if  it  was  in- 
serted in  the  code,  fraud  would  find  in  the  law  itself  a  title  of  impu- 
nity and  would  be  encouraged  and  emboldened,  finally  prevailed. 
The  measure  was  voted  down.  The  Code  Napoleon  remained  silent 
on  the  subject,  and,  in  the  absence  of  contrary  legislation,  the  juris- 
prudence which  allowed  proof  of  captation  and  suggestion  only  when 
coupled  with  fraudulent  practices,  continued  undisturbed.  BMar- 
ride,  Dol  et  Fraude,  Vol.  1,  p.  392,  No.  389;  p.  396,  No.  392.  Demo- 
lombe,  Don.  et  Test.,  Vol.  1,  p.  409;  par.  382,  p.  410;  par.  384,  p. 
412,  par.  385,  p.  413;  par.  386.  Grenier,  Traite  des  Donations,  pp. 
423-4-5-6.  ZacharisB,  Vol.  5,  pp.  50-51.  Laurent,  Vol.  2,  Editio 
Parva.  Furgole,  Vol.  17,  p.  133. 

<<  It  thus  appears  that  Art.  1492,  R.  C.  C,  was  not  taken  from  the 
Code  Napoleon.  It  is  a  literatim  translation  of  the  article  contained  in 
the  projet  of  Tronchet  and  his  colleagues.  It  was  borrowed  therefrom. 
It  was  first  inserted  in  the  code  of  1808,  known  as  the  Old  Code.  At 
the  time  that  code  was  adopted,  March  31,  1808,  the  Code  Napoleon, 
then  called  the  Civil  Code  of  France,  had  been  in  force  for  more  than 
four  years,  and  the  makers  of  our  code  had  had  the  benefit  of  the 
debates  which  preceded  the  enactment  of  its  prototype  in  the  French 
council  of  State  and  legislative  body,  so  that  when  our  legislators 
embodied  in  the  Old  Code  the  provision  that  '  proof  is  not  admitted 
of  captation  and  suggestion,'  they  must  be  held  to  have  done  just 
what  Tronchet  and  the  other  authors  of  the  projet  desired,  and  what 
the  French  law -makers  declined  to  do— t.  e.,  close  the  temple  of  jus- 
tice against  all  suits  of  nullity  for  cause  of  captation,  whether  unac- 
companied or  coupled  with  fraudulent  practices.  Their  intention 
could  not  have  been  merely  to  declare  what  was  the  jurisprudence  in 
France  or  in  Louisiana  at  the  time ;  on  the  contrary  they  must  have 
meant  to  protest  against  it,  to  condemn  it  and  to  forever  banish  from 
the  courts  a  species  of  litigation  which,  except  in  very  rare  instances, 
originates  in  disappointment,  rancor  or  covetousness ;  which  offers  a 
strong  temptation  for  perjury  and  subornation  of  perjury;  which 
feeds  on  scandal  and  calumny,  and  which  penetrates  within  the  char- 
nel  house  to  pour  obloquy  upon  the  ashes  of  the  departed.  Our  State 
reports,  be  it  said  to  the  credit  and  honor  of  our  people,  and  in  proof 
of  the  wisdom  of  our  law -givers,  are  almost  barren  of  cases  of  this 
description.  The  only  two  to  which  I  have  been  referred,  9  La.  469 
and  35  An.  163,  appear  to  be  in  accord  with  the  views  here  expressed. 
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I  am,  iherefore,  clearly  of  the  opinion  that  whether  undne  influence 
he  understood  to  mean  simple  captation  and  suggestion,  proof  of 
neither  heing  admitted  under  the  textual  provisions  of  Art.  1492,  O. 
€.,  defendant's  exception  of  n )  cause  of  action  in  this  respect,  too, 
is  well  foxmded  and  must  be  maintained." 

Following  the  course  of  the  judge's  argument  we  find  it  fortified 
both  by  the  history  of  the  article  under  consideration  and  by  the  two 
decisions  to  which  he  refers. 

The  article  appears  in  the  Code  of  1808,  exactly  in  its  present  form. 
Vide  Art.  18,  p.  212,  Digest  of  the  Civil  Law. 

Then  as  now  the  article  is  found  in  the  chapter  that  treats  ''  of  the 
capacity  necessary  for  disposing  of  and  receiving  by  donation  inter 
vivos  or  mortis  cau«a." 

Evidently  no  change  of  purpose  has  taken  place  on  the  part  of  the 
Legislature  since  the  establishment  of  the  State  government  in  re- 
spect to  this  article,  and  as  there  is  no  corresponding  article  in  the 
French  Code  the  conclusion  seems  to  be  irresistible  that  the  framers 
of  the  Code  of  1808  contemplated  and  intended  a  change  in  the  body 
of  the  law,  and  this  necessitated  a  departure  from  the  French  juris- 
prudence on  the  question  of  captation  and  sugg  stion.  Consequently 
a  review  and  discussion  of  that  jurisprudence,  and  an  examination 
and  comparison  of  reatises  of  French  authors  on  the  question,  would 
not  subserve  any  useful  purpose,  but,  on  the  contrary,  it  might  serve 
to  conf us  i  the  discussion  and  divert  attention  from  the  simple  theory 
of  our  own  code  to  the  duplex  theory  of  captation  and  suggestion, 
that  prevails  in  France — fraudulent  captation  and  suggestion  being 
regarded  as  a  dependency  of  the  statutes  of  fraud. 

This  question  arose  in  an  early  case — Chamdon's  Heirs  vs.  Bongue, 
9  La.  468 — ^wherein  the  will  was  attacked  on  various  groutids,  and 
inter  alia,  on  the  ground  that  the  testament  was  not  free  and  was  the 
result  of  fraud,  and  of  moral  constraint,  and  the  court  disposed  of  the 
question  by  making  the  statement  '^  that  it  is  no  longer  permitted  by 
our  law  to  attack  a  testament  on  the  groxmd  that  its  dispositions 
were  the  result  of  suggestion,  hatred,  anger  and  captation,  Art.  1470" 
— ^thuB  indicating  very  clearly  that  the  terms  of  the  code  are  to  be 
strictly  construed.  And  what  is  particularly  noticeable  in  the  opin- 
ion in  that  case  is  the  close  similarity  of  the  facts  therein  given  to 
the  case  stated  by  the  plaintiffs. 

In  Qodden's  Heirs  vs.  Executors  of  Burke,  35  An.  160,  the  iden- 
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tical  question  here  presented  was  there  examined  and  decided — the 
will  being  attacked  on  the  ground  that  it  was  obtained  through  undue 
influence,  and  the  defence  being  that  such  charge  is  not  susceptible 
of  proof  under  the  law  of  Louisiana.  The  court  disposes  of  the  issue 
thus  squarely  raised  in  the  following  clear  and  concise  terms,  viz. : 

*'  It  is  an  error  to  suppose  that  this  article  (1492  R.  C.  C.)»  which 
was  first  incorporated  into  the  Code  of  1808,  and  which  finds  no  place 
in  the  Napoleon  Code,  was  designed  to  prevent  the  admission  of  proof 
to  establish  the  circumstances  which  transpire  at  the  making  of  an 
authentic  will,  under  charges  tending  to  the  nullity  of  the  act,  for 
want  of  compliance  with  the  exigencies  of  the  law.  The  prohibition 
embodied  in  that  article  against  the  admissibility  of  certain  proof  was 
intended  to  apply  only  to  facts  arisen  prior  to  the  making  of  the  will 
and  to  close  the  door  effectually  against  inquiries  into  the  motivea 
which  animated  the  test' tor  in  disposing  of  his  property.'*  Or,  in 
the  further  language  of  the  court,  the  object  of  the  compilers  of  the 
code  was  to  preclude  all  evidence  of  acts,  conduct  or  motives  of  the 
testator  antecedent  to  the  making  of  the  will,  as  exercising  influence 
over  the  testamentary  dispositions  therein  contained ;  but  same  ^v  ere 
not  intended  to  prevent  the  admission  of  proof  of  what  occurred  at 
the  making  of  the  testament. 

For,  say  the  court,  "  unless  it  was  so,  it  would  ever  be  impossible 
to  prove  that  the  dictation  was  the  result  of  intimidation,  fraud,  or 
some  other  ill  practice ;  or  to  establish  some  other  fatal  ii regularity." 

The  test  which  that  decision  establishes  is  that  the  date  at  which 
the  undue  influence  Is  exercised,  and  the  object  it  is  designed  to  ac- 
complish, and  not  to  the  character  of  the  undue  influence  used,  must 
control — the  purpose  of  the  prohibition  being  "  to  close  effectually 
the  door  against  inquiries  into  the  motives  which  animated  the  tes- 
tator in  disposing  of  his  property.'' 

In  a  recent  case,  the  Illinois  court  had  under  consideration  a  pre- 
cisely similar  charge  of  nullity  against  a  will — Pooler  vs.  Christman, 
84  N.  E.  Rep.  58 — it  being  alleged  by  the  complainant  that  the  tes- 
tator, '<  in  executing  the  (will)  was,  in  fact,  under  improper  restraint 
and  undue  influence  from  the  said  acts  and  fraudulent  practices  "  of 
the  persons  named. 

In  disposing  of  that  question  the  coui't  said  that  the  first  cl  use  of 
the  instruction  (to  the  jury)  directing  them  that  fraud  and  undue  in- 
fluence which  should  render  a  will  invalid  must  be  connected  with 
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the  eacecution  of  the  will,  and  operating  at  the  time  the  wiU  ia  madej 
is  sastained  by  Brownfield  vs.  Brownfleld,  48  111.  147,"  and  other 
cases  cited;  and  that  opinion  is  strictly  in  accord  with  that  an- 
nounced in  the  Burke  case. 

The  supplemental  petition  will  be  scrutinized  in  vain  for  any 
allegation  to  the  effect  that  ''undue  influence"  was  by  the  defendant 
exerted  upon  the  testator  at  the  time  of  making  the  willj  to -wit:  the 
9th  day  of  July,  1889. 

On  the  contrary,  the  averment  is  that  defendant  "  employed  un- 
lawful power  over  his  wife's  testamentary  intentions  to  defeat  her 
will."  Also,  that  ''  in  her  weak  condition  of  health  she  was  sub- 
jected to  constant  surveillance  and  restraint  up  to  her  last  vdoments  to 
such  an  extent  as  to  deprive  her  of,  and  destroy  her  testamentary 
capacity."  Now,  in  view  of  the  fact  that  the  will  was  executed  on 
the  9th  of  July,  1889,  and  the  testatrix  died  on  the  11th  of  October, 
1891 — ^two  years  and  three  months  subsequent — any  evidence  in  sup- 
port of  the  charge  made  is  impertinent  and  inadmissible. 

Our  conclusion  is  quite  clear  that  this  exception  of  the  defendant 
was  well  taken,  and  in  sustaining  it  the  judge  a  quo  decided  correctly. 

IV. 

The  charge  of  the  supplemental  petition  at  which  the  third  exception 
is  directed,  is  that  the  testamentary  disposition  in  defendant's  favor 
was  obtained  by  means  of  the  ascendancy  he  had  acquired  over  the 
testatrix  in  his  character  as  minister  of  religious  worship  whilst  he 
was  in  attendance  upon  her  during  the  illness  of  which  she  died — 
plaintiffs'  averment  being  ''  that  the  defendant  was,  at  the  time  of  his 
marriage  with  the  testatrix,  and  at  all  times  since,  professionally  at- 
tending her  as  a  minister  of  of  religious  worship  during  the  sickness 
of  which  she  died,"  and  that  the  disposition  of  the  will  in  his  favor 
''  was  the  result  of  the  abuse  of  the  ascendancy  which  he  had  ob- 
tained over  her  in  the  exercise  of  his  calling,"  etc. ;  the  defendant's 
objection  to  evidence  in  support  of  it  being  that  same  is  barred  by 
Arts.  1489  and  1492  of  the  code. 

Both  of  these  articles  occur  in  the  same  chapter  and  title  of  the 
code  which  treat  of  the  capacity  of  disposing  and  receiving  by  dona- 
tions and  testaments.  Therefore  it  will  be  unnecessary  for  us  to 
rep  at  anything  that  has  been  said  in  regard  to  the  admissibility  of 
evidence  to  prove  that  a  testament  was  made  through  suggestion  or 
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captation  on  the  part  of  a  beneficiary  therein,  and  we  will  conse- 
quently confine  onr  argament  to  the  effect  of  Art.  1489,  upon  the 
averment  and  proofs  of  the  plaintiffs. 

The  following  is  the  text  of  that  article,  viz. : 

**  Article  1489  (1476)  :  Doctors  of  physic  or  surgeons,  who  have 
professionally  attended  a  person  during  the  sickness  of  which  he 
dies,  can  not  receive  any  benefit  from  donations  inter  vivos  or  mortis 
causa,  made  in  their  favor  by  the  sick  person  during  that  sickness. 
To  this,  however,  there  are  the  following  exceptions : 

'^1.  Remunerative  dispositions  made  on  a  particular  account,  re- 
gard being  had  to  the  means  of  the  disposer  and  to  the  services  ren- 
dered. 

'^2.  Universal  dispositions  in  case  of  consanguinity.  The  same 
rules  are  observed  with  regard  to  ministers  of  religious  worship." 

Plaintiffs'  theory  is  that  the  terms  of  the  article  absolutely  exclude 
a  minister  of  religious  worship,  professionally  attending  the  testatrix 
during  the  sickness  of  which  she  dies,  from  receiving  any  benefit 
from  testamentary  dispositions  made  in  his  favor  during  that  sick- 
ness, and  their  contention  is  that  th  3  presumption  of  the  code  is  a 
conclusive  presumption  of  law  that  can  not  be  destroyed  by  counter- 
vailing proof,  and  that  the  beneficiary  minister,  in  order  to  sustain  a 
legacy  in  his  favor,  will  not  be  allowed  to  prove  that  the  reprobated 
disposition  was  voluntary. 

Per  contra,  the  argument  and  contention  of  defendant  is  that  Art. 
1489  must  be  construed  with  Arts.  119  and  1749  of  the  Oivil  Code, 
and  that  thus  construed  an  exception  is  created  in  favor  of  the  hus- 
band of  the  testatrix,  notwithstanding  he  be  a  minister  of  the  gospel. 

That  is  to  say,  that  although,  as  a  mlaister  of  the  gospel,  a  donee 
under  the  testament,  has  professionally  attended  the  testatrix  dur- 
ing the  sickness  of  which  she  afterward  dies,  he  will  not  be  deprived  of 
any  benefit  from  donations  made  in  his  favor  during  that  sickness,  if 
he  be  the  husband  of  the  testatrix,  the  law  declaring  that  the  hus- 
band owes  to  his  wife  '' fidelity,  support  and  assistance  "  (R.  C.  C. 
119)  ;  and  plaintiffs'  averment  being,  '*  that  the  defendant  was,  at 
the  time  of  his  marriage,  and  since,  professionally  attending  (the 
testat  ix)  oa  a  minister  of  religious  worship,  during  the  sickness  of 
which  she  died,"  etc. 

Counsel  for  defendant  has  very  succinctly  stated  the  theory  of  the 
defence  in  his  brief  as  follows,  to -wit: 
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'<  The  conclasion  to  be  derived  from  consideration  of  the  different 
articles  of  the  code  appears  to  be  an  unavoidable  one.  Mutaal  fidel-^ 
ity,  support  and  assistance  are  enjoined  by  Art.  119  upon  the  hus- 
band and  wife.  Their  relations,  each  to  the  other,  presuppose  as 
much.  Such  being  the  nature  of  the  article,  it  would  be  inconsistent 
with  it,  to  affect  with  incapacity  the  particular  spouse,  who  may  have 
bestowed  care  and  given  comfort  in  affliction  to  the  other.  In  point 
of  fact,  to  do  this  would  be  to  condemn  and  punish  the  discharge  of 
duty. 

''The  civil  law  does  not  do  violence  in  this  way  to  the  natural  law. 
On  the  contrary,  the  natural  law  introduces  the  civil  law  and  travels 
along  with  it.  The  influence  of  the  husband  over  the  wife,  when  he 
happens  to  be  a  minister  of  the  gospel,  is  no  more  to  be  apprehended 
than  is  any  other  devoted  and  pious  relation  of  human  existence. 
The  influence  in  question,  if  subversive  of  liberty  at  all,  should  be 
guarded  against,  not  only  in  case  of  illness,  or  when  the  husband 
appears  in  this  or  the  other  part  in  the  drama  of  life,  but  must  be 
controlled  by  some  rule  of  daily  use  and  of  universal  application. 

''  It  is  just  this  which  the  law  has  attempted.  It  would  have  been 
unwise,  if  not  impossible,  to  forbid  all  donations  or  acts  of  liberality 
between  spouses.  The  code,  therefore,  has  taken  the  proper  pre- 
caution in  the  premises,  by  declaring  that  all  donations  between 
married  persons,  made  during  marriage,  should  remain  revocable. 
R.  0.  0.  1749.  It  is,  then,  in  the  proper  interpretation  of  Art.  212 
and  of  Art.  1749,  and  in  the  application  and  enforcement  of  both  of 
the  articles,  to  the  facts  and  circumstances  as  they  arise,  that  the 
security  of  the  married  parties  is  to  be  sought,  and  not  in  the  false 
theory  upon  which  plaintiffs  have  proceeded,  of  danger  to  society 
from  the  devoted  relations  of  man  and  wife." 

Our  attention  has  been  attracted  to  other  articles  of  the  code 
as  illustrative  of  the  reciprocal  rights  of  the  spouses  in  the  matter 
of  their  power  to  dispose  of  property  by  gratuitous  title  generally. 

One  of  them  provides  that  the  spouses  ''  can,  by  marriage  con- 
tract, make  to  each  otheTy  reciprocally,  or  the  one  to  the  other,  what 
donatioT^s  they  think  proper,  under  the  modiflcations  hereinafter  ex - 
presed."  R.  0.  0.  1743;  the  corresponding  article  of  the  French 
Code  being  1091. 

Another  of  them  provides  that ''  one  of  the  married  couple  may, 
either  by   marriage   contract,   or  during  the  marriaga,  give  to  the 
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other,  in  full  property,  all  that  he  or  she  might  give  to  a  stranger." 
R.  0.  0.  1746;  the  corresponding  article  of  the  French  Code  being 
.  1094. 

And  the  support  which  the  provisions  of  these  articles  bring  to 
the  defendant's  theory  is  that,  notwithstanding  the  law  imposes 
upon  the  husband  the  duty  of  fidelity,  support  and  assistance,  as  a 
debt  of  the  spouse,  yet  it,  at  the  same  time,  permits  the  wife,  during 
the  marriage,  to  make  a  donation  to  the  husband,  in  full  property, 
of  all  that  phe  might  give  to  a  stranger — ^thus  illustrating  the  theory 
of  the  law  to  be,  that  the  duties  and  relations  of  the  spouses  inter  8e 
do  not  operate  as  an  obstacle  to  the  exercise  of  testamentary  capac- 
ity by  one  in  favor  of  the  other,  and  that  this  theory,  when  con- 
strued with  the  provisions  of  Article  1489,  negatives  its  denuncia- 
tion in  respect  to  a  minister  of  religious  worship  when  he  is  at  the 
same  time  the  husband  of  the  testatrix. 

These  articles  are  in  keeping  with  the  provisions  of  Article  1749, 
making  donations,  whether  inter  vivos  or  mortis  cauaa,  always  revo- 
cable, and  conferring  upon  the  wife  the  power  of  revoking  '' without 
her  being  authorized  to  that  eflfect  by  her  husband  or  a  court  of 
justice,"  this  free  and  unrestricted  power  of  revocation  being  the 
fair  equivalent  of  the  power  of  testamentary  disposition. 

Our  attention  has  also  been  called  to  the  fact  that  Art.  212  of  the 
French  Code  corresponds  with  Art.  119  of  our  own  code;  Art.  909  of 
the  former  with  1489  of  the  latter;  Art.  1091  of  the  former  with  Art. 
1744  of  the  latter;  Art.  1094  of  the  former  with  Art.  1746  of  the  lat- 
ter, and  Art.  1098  of  the  former  with  Art.  1749  of  the  latter — ^thus 
rendering  an  examination  of  the  French  jurisprudence  permissible, 
if  not  necessary. 

Referring  to  the  treatise  of  Marcad6  on  Donations  and  Testaments, 
we  find  his  commentary  on  the  foregoing  articles  of  the  French  Code 
to  favor  the  defendant's  theory — from  which  his  counsel's  argument 
is  chiefly  drawn — and,  inasmu:-h  as  the  learned  judge  of  the  Distr.ct 
Court  accepted  this  author's  interpretation  of  the  French  law,  and, 
in  connection  with  his  own  <<  reasons  for  judgment,"  has  furnished 
a  translation  of  the  text,  we  have  reproduced  it,  as  follows,  to -wit: 

"  Art.  1489,  R.  C.  C,  provides  that  *  doctors  of  physic  or  surgeons 
who  have  professionally  attended  a  person  during  the  sickness  of 
which  he  dies  can  not  receive  any  benefit  from  donations  inter  vivos 
or  mortis  causa  made  in  their  favor  by  the  sick  person  during  that 
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sickness.  To  this,  however,  there  are  the  following  exceptions:  (1) 
Remunerative  dispositions  made  on  a  particular  account,  regard 
being  had  to  the  means  of  the  disposer  and  to  the  services  rendered. 
(2)  Universal  dispositions  in  case  of  consanguinity.  The  same  rules 
are  observed  with  regard  to  ministers  of  religious  worship.'  Does 
the  incapacity  created  by  this  article  attach  to  the  physician  or  min- 
ister, who  is  also  the  husband  of  the  testatrix?  The  question  is  new 
in  our  jurisprudence,  but  not  so  in  France.  Art.  909  of  the  Code 
Napoleon  is,  in  terms,  identical  with  our  Art.  1489.  In  his  commen- 
taries thereon,  Marcad6,  with  his  usual  lucidity  of  exposition,  says: 
<  All  authors  concur  in  the  opinion  that  the  prohibition  of  Art.  909 
is  not  intended  for  the  doctor  or  minister  of  worship  who  may  be  the 
husband  of  the  person  who  has  made  her  will  during  the  sickness  of 
which  she  died,  and  it  has  been  so  decided  by  the  Court  of  Cassation 
on  August  30,  1808. 

<^  'And,  in  fact,  as  Art.  212  imposes  upon  each  spouse  the  obligation 
of  personally  assisting  the  other,  to  strike  the  husband  with  incapacity 
for  having  given  his  care  and  services  to  his  wife  would  be  to  punish 
him  for  having  performed  his  duty.  Besides,  between  spouses,  the 
captation,  the  extreme  influence  of  one  over  the  other,  is  not  more  to 
be  feared  in  case  of  sickness  and  because  of  the  services  which  the 
husband  may  render  as  a  doctor  or  as  minister  than  it  is  in  all  cir- 
cumstances of  life.  It  is  every  day,  and  in  all  those  moments  of  out- 
pouring of  the  heart  and  of  confidential  intercourse,  that  that  in- 
fluence subversive  of  freedom  is  to  be  dreaded.  Hence,  between 
spouses,  it  was  not  a  special  rule  founded  on  sickness  or  on  this  or 
that  quality  of  the  husband  that  should  have  been  established.  It 
was  by  a  general  rule  of  daily  application  that  the  effects  of  the  too 
great  influence  of  one  spouse  over  the  other  had  to  be  prevented, 
and  this  is  what  the  law  has  done.  .  But  as  it  was  impossible  to  pre- 
vent all  liberalities  between  husband  and  wife,  the  code  has  deemed 
it  a  sufflcien  safeguard  to  declare  that  every  gratuitous  disposition 
between  spouses  shall  be  revocable  at  the  will  of  the  disposer,  as  in 
cases  of  testaments.  And  even  though  the  marriage  of  the  doctor  or 
of  the  minister  should  have  taken  place  during  the  malady  of  which 
the  testatrix  died,  and  in  the  course  of  which  liberalities  were  made, 
it  is  clear  that,  inasmuch  as  the  marriage  is  valid  and  must  produce 
all  its  effects,  the  rules  which  we  have  indicated  would  apply,  since 
they  are  among  the  effects  of  marriage.     But  this  rule  is  subject  to 
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exception  if  it  oe  shown  by  the  heirs  of  the  testatrix  that  the  mar- 
riage was  contracted  soleiy  to  escape  the  prohibition  of  our  article ; 
in  that  case  the  liberalities  would  be  annulled  at  the  death  of  the 
sick  person,  because  the  infamous  conduct  of  a  man  who  has  entered 
into  the  holiest  of  covenants  for  the  sole  purpose  of  accomplishing 
his  shameful  designs  could  not  relieve  him  of  his  incapacity  under 
the  law.  The  principle  and  the  exception  are  justly  consecrated  by 
jurisprudence.'     Vol.  8,  p.  408,  No.  680." 

The  judge  also  makes  quotation  from  Demolombe  to  the  following 
effect,  viz. : 

''  By  the  terms  of  Art.  212  the  husband  owes  assistance  to  his  wife. 
Thence  flows  the  duty  and  the  right  to  give  her  his  services  during 
sickness.  It  would  be  revolting  to  say  that  the  husband  should  then 
keep  away  from  his  wife  and  abandon  her,  in  order  to  preserve  his 
title  to  the  evidences  of  her  tenderness  and  gratitude.  ErgOj  since 
the  husband  who  attends  or  who  assists  his  wife  in  sickness  by  so 
doing  fulfils  one  of  the  noblest  duties  of  mamage,  it  is  impossible 
that  the  legislator  should  have  stricken  him  with  incapacity  by  reason 
of  the  very  accomplishment  of  that  duty.  And  the  legislator  has  not 
done  so.  On  the  contrary,  he  has  by  special  provision ?  regulated 
what  liberalities  may  be  made  between  spouses,  whether  by  mar- 
riage contract  or  daring  the  marriage.  Those  provisions  embody  a 
complete  order  of  principles  on  that  subject,  and  apply  in  all  cases, 
and  to  all  husbands  without  distinction,  whatever  be  their  calling, 
doctor,  minister  of  worship,  or  other,  and  in  whatever  situation  they 
may  be.  Whence  it  follows,  as  has  been  said  by  the  Court  of  Cassa- 
tion, that  it  was  not  for  husbands  that  the  prohibition  contained  in 
Art.  909  was  established."  Demolombe  also  holds  that  the  fact  of 
the  marriage  having  been  solemnized  and  of  the  testament  having 
been  made  during  the  last  sickness  of  the  testatrix  does  not  alter  the 
rule ;  provided,  however,  that  the  physician  or  the  minister  of  worship 
has  not  married  the  sick  person  for  the  sole  purpose  of  fraudulently 
eluding  the  incapacity  resulting  from  his  calling.  Demolombe,  Don. 
et  Test.,  Vol.  1,  p.  556  et  seq.^  No.  543  et  seq. 

To  the  same  general  effect  are  the  following  authors,  viz. :  Va- 
zeille  on  Donations  and  Testaments,  Vol.  2,  p.  185;  Toullier,  ditto, 
Vol.  3,  p.  29,  No.  66;  Troplong,  ditto.  Vol.  2,  pp.  234,  286;  Coin 
d'Lisle,  ditto.  Vol.  1,  p.  106. 

This  theory  is  enforced  by  Demolombe  in  the  following  terms, 
to -wit: 
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'<  1.  Aoz  termes  de  Particle  212,  le  mari  doit  assistance  Ik  sa 
femme ;  et  de  la  result  le  devoir  et  le  droit  anssi  sans  doute !  de  ltd 
donner  ses  soins  dans  ses  maladies ;  il  serait  r^voltant  de  dire  que  le 
mari  dovrait  alors  s' Eloigner  de  sa  femme,  et  la  d61aisser,  pr^is^- 
ment  afin  de  conserverses  titres  auz  t^moignages  de  sa  tendresse  et 
de  sa  reconnaisance.  Done,  poisque  le  mari,  qui  soigne  on  qui 
assiste  sa  femme,  remplit  ainsi  I'an  des  plus  nobles  devoirs  da  mar- 
iage,  il  est  impossible  que  le  l^gislateur  I'ait  frapp6  d'incapacit^  k 
raison  mdme  de  Paccomplisement  de  ce  devoir. 

'<  2.  Aassi,  n'en  est-il  rien;  le  16gislateur  au  contraire,  a  r6gl6  par 
des  dispositions  sp^ciales,  ce  vui  conceme  les  lib^ralit^s  entre  6poaz, 
soit  par  contr^t  de  inariage,  soit  pendant  le  manage  (Art.  1091  et 
soiv) ;  ces  dispositions  forment  nn  ordre  de  principes  compl^t  snr 
cette  matidre,  et  qui  s'appliquent  dans  tons  les  cas  et  h  tons  les  maris 
sans  distinction,  quel  qae  soit  leur  6tat,  m6decins,  ministres  dn  culte 
on  aatres,  et  dans  quelque  situation  qu'ils  puissent  se  tronver;  et  il 
en  r^ulte,  comme  la  Conr  de  Cassation  I'a  dit  forb  justement,  que  ce 
n'est  pas  pour  6pouz  qu'a  6t6  6tablie  la  prohibition  contenue  dans 
Particle  909."     Demolombe,  p.  556,  No.  543. 

That  author  expresses  the  idea  to  be,  that  it  is  not  the  minister  of 
religion  who  would  be  deemed  incapable  of  receiving  testamentary 
dispositions,  but  the  huaband,  if  the  strict  interpretation  of  Article 
909,  O.  N.,  contended  for,  prevails;  as,  in  such  case,  the  husband's 
influence  is  far  greater  over  the  wife  than  that  of  the  minister  can 
possibly  be.     Laurent,  Vol.  2,  p.  484. 

In  French  jurisprudence  Rey  vs.  Broisin  is  considered  the  leading 
case,  and  upon  which  the  discussions  of  French  authors  have  chiefly 
turned.     VidCy  7  Journal  du  Palais,  p.  121. 

Subsequent  decisions  of  the  Court  of  Cassation,  while  differing 
therefrom  in  some  respects,  have,  with  general  unanimity,  affirmed 
the  principles  announced  therein.  Bonnet  vs.  Dusordet,  15  Journal 
du  Palais,  689 ;  Dusordet  vs.  Bonnet,  14  Journal  du  Palais,  592 ;  Boyer 
vs.  Damiens,  17  Journal  du  Palais,  580, 

The  only  exception  stated  in  those  decisions  to  the  applicability  of 
Marcad6's  theory  is  that  of  a  man  who  marries  a  woman  in  fraud  of 
the  law,  or  '^  with  the  fraudulent  design  of  defeating  the  incapacity 
established  by  law." 

In  Rey  vs.  Broisin,  the  Court  of  Cassation  say : 

'^  Whereas,  the  Civil  Code,  by  Art.  1094,  empowers  the  spouses  to 
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give  to  each  other  reciprocally  within  the  limits  therein  set  forth  all 
that  they  may  dispose  of  in  favor  of  a  stranger ;  whereas,  Art.  212  im- 
poses upon  the  spouses  the  mutual  duties  of  fidelity,  support  and 
assistance,  whence  it  follows  that  it  was  not  for  husband  and  wife 
that  the  prohibition  of  Art.  909  was  established;  and,  whereas, 
the  application  of  that  prohibition  was  not  formally  asked  before 
the  lower  court,  as  should  have  been  done,  the  appeal  is  dismissed," 
etc. 

In  that  case  it  appears  that  a  girl  who  was  afflicted  with  phthisi8y 
married  her  attending  physician.  A  few  weeks  after  the  marriage 
she  made  a  public  will  by  which,  after  making  a  few  special  legacies, 
•she  left  the  bulk  of  her  fortune  to  her  husband  as  universal  legatee. 
Her  brothers  brought  suit  to  revoke  the  will  on  the  grounds,  first, 
that  the  marriage  was  a  simulation  intended  to  evade  the  provisions 
of  the  law  relative  to  the  prohibition  against  physicians  attending 
persons  during  their  last  illness;  second,  that  even  if  the  marriage 
be  valid  and  legal,  the  husband  being  at  the  same  time  the  physician 
attending  his  fianci^  the  prohibition  of  the  law  invalidates  her  sub- 
sequent testamentary  disposition  in  his  favor.  It  was  upon  these 
propositions  that  the  judgment  of  the  court  was  pronounced. 

In  Bonnet  vs.  Dusordet,  16  Journal  du  Palais,  689,  the  Court  of 
Cassation  held  that,  i/,  under  Arts.  1091  and  1094  of  the  Civil  Code, 
the  physician  who  treated  a  person  during  the  sickness  of  which  she 
died,  and  who  married  her  during  the  course  of  her  illness,  can 
legally  take  donations  made  to  him  during  that  interval,  it  is 
because  these  donations  are  presumed  to  have  been  freely  made  by 
reason  of  conjugal  affection ;  but  it  is  otherwise  when  the  donations 
are  ahoion  not  to  have  sprung  from  this  affection  and  free  consent, 
but  that  they  had  no  other  cause  than  the  influence  which  the  physician 
had  over  the  patient,  and  the  abuse  of  this  influence  by  the  physician, 
to  obtain  these  donations  from  her  during  her  last  moments. 

It  was  upon  such  a  state  of  facts  as  is  contemplated  in  this  last 
paragraph  having  been  alleged  and  proven  that  the  donation  under 
consideration  in  that  case  was  revoked  and  set  aside. 

In  Dusordet  vs.  Bonnet,  14  Journal  du  Palais,  599,  the  court  held 
that,  conceding,  in  the  first  place,  that  it  clearly  appears  from  all  the 
evidence  in  the  case  that  the  marriage  contracted  on  the  14th  of 
October,  and  the  subsequent  universal  testamentary  bequest  of  the 
18th  of  the  same  month,  took  place  during  the  sickness  of  which  the 
testatrix  died ;  and,  in  the  second  place,  that  the  husband  had  been 
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originally  the  only  physician  of  the  widow  whom  he  married,  and, 
after  he  had  married  her  and  called  in  other  physicians,  that  he  was 
the  habitual  physician  and  attendant  in  whom  she  placed  confidence, 
and  that  he  was  thus  broaght  within  the  prohibitive  terms  of  Art. 
900  of  the  code — hence  it  was  impossible  for  the  legatee  to  be  re- 
leased therefrom  by  means  of  a  marriage  which  was  evidently  con- 
tracted entirely  for  the  pnrpose  of  escaping  from  that  prohibition. 
In  that  case  the  donation  was  annulled  and  set  aside — the  wife  hav- 
ing died  just  one  month  and  two  days  after  the  marriage. 

In  Boyer  vs.  Beaufort,  17  Journal  du  Palais,  581,  the  court  had 
under  consideration  an  ante -nuptial   marriage  contract  which  the 
collateral  heirs  sought  to  revoke  on  the  ground  that  the  husband  of 
the  deceased  having  attended  her  as  physician  previous  to  her  mar- 
riage while  she  was  suffering  from  the  illness  of  which  she  died,  he 
was  incapable  of  receiving  anything  from  her  by  such   contract. 
Notwithstanding  the  court  sustained  the   defendant's   plea  of  ten 
years'  prescription — treating  the  action  as  one  of  rescission — yet 
they  held  that  if  the  law  prohibited  physicians  from  receiving  dona- 
tions from  their  patients,  it  was  only  in  cases  where  a  dangerous  in- 
fluence had  brought  about  these  donations,  and  not  where  they  *w ere 
freely  and  voluntarily  made,  in  view  of  a  marriage  which  actually 
took  place  subsequently — the  donation,  in  this  last  event,  possessing 
a  legitimate  cause,  was  secure  from  attack. 
Vazeille  defines  the  articles  of  the  French  Oode  thus : 
'^Article  909  does  not  matce  an  express  exception  for  the  huabandy 
who  being  a  physician  gives  to  his  wife  the  aid  and  assistance  of  his 
art;    but  Article  212   establishes    between  spouses  the  reciprocal 
obligations  of  aid  and  assistance,  and  Article  1904  authorizes  them  to 
make  donations  to  each  other.     From  all  which  it  has  been  properly 
concluded  that  the  husband,  who  is  a  physician,  performs  a  duty  in 
employing  his  art  and  in  giving  his  attention  and  care  to  the  treat- 
ment of  his  wife  when  sick,  and  that  his  profession  of  physician  or 
surgeon  ought  not  to  make  him  lose  the  right  which  all  other  hus- 
bands have  to  the  donations  from  his  wife.     But  it  has  been  held  that 
a  marriage  which  took  place  during  the  sickness  of  the  wife  for  the 
purpose  of  getting  rid  of  the  prohibition  of  the  law  ought  not  to 
have  the   effect  of    validating  the  donation  otherwise  void."     2 
Vazeille's  Donations  and  Testaments,  p.  135;  0.  N.  909;  vide  M. 
Qrenier,  No.  127;  TouUier,  No.  66;  Duranton,  No.  257;  Dalloz,  Ohap. 
2,  Sec.  7,  No.  9. 
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As  DaraDton  has  well  said :  ''  Un worthiness  should  not  cover  or 
shield  Incapacity." 

Toullier  states  that  physicians  who  give  to  their  wives  the  care 
and  assistance  of  their  art  are  excepted  from  the  prohibition.  Arti- 
cle 1094  gives  the  spouses  the  power  of  giving  and  receiving,  without 
excepting  hysbands  who  are  physicians.  Under  Article  212,  spouses 
owe  to  each  other  reciprocally  aid  and  assistance.  This  is  sufficient 
to  establish  or  prove  that  the  general  prohibition  of  Article  909  does 
not  strike  or  attach  to  husbands  who  are  physicians.  3  Toullier' s 
Donat.  and  Test.,  p.  29,  No.  66. 

The  foregoing  ample  citations  from  the  French  Code  and  juris- 
prudence, as  well  as  from  the  treatises  of  French  commentators  on 
the  Code  Napoleon,  clearly  show  their  concurrence  in  text,  as  in 
opinion,  with  our  own  code  and  jurisprudence. 

After  a  careful  examination  of  this  interesting  subject,  in  all  of  its 

bearings,  we  have  reached  the  same  conclusioc  at  which  our  learned 

brother  of  the  District  Co  art  arrived — that  the  plaintiffs'  complaint  of 

the  testamentary  disposition  being  null,  on  account  of  the  supposed 

ascendancy  the  defendant  had  acquired  over  his  deceased  wife,  by 

reason  of  the  infiuecce  he  exerted  over  her  as  a  minister  of  religious 

worship,  is  barred  by  the  provisions  of  Articles  1489  and  1492  of  the 

Revised  Civil  Code. 

V. 

Considering  the  authorities  cited  and  the  views  that  are  expressed 
in  paragraph  3,  supra,  to  the  effect  that  the  framers  of  the  code  in- 
tentionally closed  the  portals  of  justice  against  '^  all  actions  of  nullity 
for  cause  of  captation,  whether  unaccompanied  or  coui^ed  with 
fraudulent  practices,"  it  is  immaterial  for  us  now  to  inquire  whether 
the  allegations  of  plaintiffs'  petition  in  this  regard  are  full  and  com- 
plete, or  vague  and  indefinite.  And  it  is  likewise  equally  unimportant 
for  us  to  inquire  whether  the  intervention  is  barred  by  certain  ante- 
cedent judicial  admissions  or  not. 

Altogether  the  case  has  been  examined  and  disposed  in  a  man- 
ner comporting  with  the  important  questions  and  large  values  in- 
volved, and  the  high  character  of  the  defendant  as  a  minister  of 
religious  worship ;  and  we  feel  justified  in  saying  that  none  of  the 
charges  preferred  are  tenable  in  law. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  11,496.  ^^~-, 

'  4«  ess 

State  of  Louisiana  vs.  Leonard  Lee  et  als.  J1L*^m 

1.  Whenever  a  plea  of  autrefois  acquit  is  demurrable  ft  is  triable  by  the  judge  and 
not  referable  to  the  Jury.  ,  _ 

2.  Tbe  allowance  of  a  severance  of  trial  is  matter  within  the  discretion  of  the  ,'MO  ■, 
judge,  except  evidence  discloses  that  different  defendants  have  antagonistic  '^^2  335' 
defences.  Uj  415 

3.  An  indictment  may  be  fatally  defective  quoad  a  charge  of  murder  and  per-  46  (Qsl 
fectly  good  quoad  a  charge  of  manslaughter.  11*_J?*| 

APPEAL  from  the  Ninth  Jadicial  District  Court,  Parish  of  De  Soto. 
Hall,  J. 

M.  J.  Cunningham,  Attorney  General,  J.  B,  Lee,  District  Attorney, 
and  Scarborough  &  Carver,  of  Counsel : 

When  two  persons  are  killed,  whethei  by  tbe  same  or  different  acts, 
the  two  killings  constitute  different  crimes  which  can  only  be 
prosecuted  separately.  Wh.  Cr.  PL  and  Pr.,  Sec.  468;  Wh.  Cr. 
Ev.,  Sec.  587;  84  An.  1079. 

A  judge  can  be  lawfully  recused  only  for  one  of  the  causes  fixed  by 
law.  C.  P.  888;  Act  40  of  1880,  p.  88,  and  Act  35  of  1882,  p  48; 
Const.  109  and  112. 

When  a  judge  is  recused,  whether  of  his  own  volition  or  on  motion 
of  one  of  the  parties  or  by  consent,  for  a  cause  not  authorized 
by  law,  all  subsequent  proceedings  under  the  lawyer  appointed 
to  act  as  special  judge  are  illegal  and  absolutely  null  and  void. 
27  An.  668,  689;  9  An.  62. 

A  conviction  or  acquittal  on  a  trial  before  a  court  so  constituted  does 
not  furnish  ground  for  the  plea  of  autrefoia, 

A  conviction  or  acquittal  of  the  murder  of  one  person  does  not 
furnish  ground  for  the  plea  of  autrefois  when  prosecuted  for  the 
murder  of  another  person. 

Parties  jointly  indicted  not  being  entitled  to  a  separate  trial,  as  a 
matter  of  right,  the  district  judge  is  vested  with  the  legal  discre- 
tion to  grant  or  refuse  a  severance  applied  for  by  one  of  them, 
and  his  action  will  not  be  reviewed  on  appeal. 

An  indictment  for  a  graver  offence  which  includes  a  lesser  may  be 
good  for  the  lesser  although  bad  for  the  graver;  and  in  such  a 
case,  where  the  accused  is  convicted  of  the  lesser  offence,  a 
motion  in  arrest  should  be  overruled.  85  An.  1058;  Wh.  Or. 
PI.  and  Pr.,  Sec.  158;  Wh.  Cr.  Ev.  144,  138;  18  N.  H.  563. 
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Ooaa  &  Pard07i8  and  J.  C.  Egan  Attorneys  for  Defendants  and  Ap- 
pellants : 

In  an  indictment  for  mnrder  malice  aforethouf^ht  mast  be  specially 
charged.  State  vs.  Oreen,  42  An.  642;  87  An.  776;  Whar.  Or. 
PL,  Sec.  258;  Rev.  St.,  Sec.  1048. 

When  the  objections  ur^ed  in  a  motion  in  arrest  of  judgment  are 
defects  of  substance  and  not  errors  of  form  they  are  not  waived 
by  pleading  nor  cured  by  verdict,  11  An.  648;  14  An.  786;  32  An. 
562. 

In  an  indictment  nothing  can  be  taken  by  intendment.  State  vs. 
Seay,  8  Stew.  (Ala.)  123. 

Whatever  is  indispensably  necessary  to  be  proved  to  warrani  a  con- 
viction must  be  alleged  in  the  indictment.  State  vs.  Wilson,  2 
Mill.  (S.  0.)  Const.  136;  State  vs.  Philbrick,  31  Mo.  401. 

It  is  a  general  rule  that  whatever  is  essential  to  the  gravamen  of  the 
indictment  must  be  set  out  particularly.  Arkle  vs.  State,  31 
Ind.  o35. 

Every  indictment  must  contain  and  set  forth  all  the  ingredients  of 
an  offence.     State  vs.  Henderson,  1  Rich.  (S.  C.)  179. 

An  indictment  must  contain  a  definite  description  of  the  crime  charged 
and  a  statement  of  the  facts  which  constitute  it  or  judgment  will 
be  arrested.     Tenn.  vs.  Fields  Mart,  and  Y.  (Tenn.)  187. 

An  indictment  ought  to  be  certain  to  every  intent  and  without  any 
intendment  to  the  contrary.  United  States  vs.  Forest,  3  Cranch. 
0.  C.  56;  State  vs.  Hand,  6  Ark.  165. 

Certainty  is  an  essential  ingredient  in  all  pleadings,  especially  in 
criminal  pleadings,  where  conviction  is  followed  by  penal  con- 
sequences.    State  vs.  Nutwell,  1  Qill.  (Md.)  54. 

In  an  indictment  for  felony  all  the  facts  necessary  to  constitute  the 
offence  must  be  charged  by  express  averments  and  can  not  be 
left  to  intendment.     Kit  vs.  State,  11  Humph.  (Tenn.)  167. 

The  essential  averments  of  an  indictment  at  common  law  are 
necessary.     State  vs.  Flint,  38  An.  1288. 

Where  one  is  tried  upon  the  theory  that  under  the  indictment  he 
may  be  found  guilty  of  murder  in  the  first  degree,  the  fact  that 
the  jury  found  a  verdict  of  guilty  of  murder  in  the  second 
degree  does  not  cure  an  error,  if  any,  that  the  indictment  does 
not  properly  describe  the  offence  to  constitute  murder  in  the  first 
degree.     Redus  vs.  People,  14  P.  (Col.)  323. 
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An  iDdictment  bad  for  the  main  offence  charged  will  not  sapport  a 
conviction  for  a  lesser  offence  which  if  it  were  good  would 
necessarily  be  included.     Ter.  vs.  Dooly,  4  Mont.  295. 

As  a  general  rule  whatever  objection  would  have  been  fatal  on  de- 
murrer will  be  fatal  on  a  motion  in  arrest  of  judgment.  State 
vs.  Gates,  9  An.  94. 

In  an  indictment  intended  to  be  for  murder  the  substitution  of  afore- 
said for  aforethought  is  a  fatal  defect,  and  can  not  be  held  a 
clerical  error,  as  it  is  a  variance  of  substance,  nor  as  such  is  it 
cured  by  verdict  and  a  motion  in  arrest  of  judgment  will  be  sus- 
tained.    42  An.  644. 


Same  counsel  on  application  for  a  rehearing. 

A  plea  of  autrefois  acquit  is  sufficient  that  alleges  the  identity  of 
the  offences,  and  one  act  as  the  cause  thereof,  and  the  identity 
of  the  evidences  to  be  used  in  both  prosecutions.  Such  plea  is 
not  demurrable  on  its  face,  and  should  be  tried  by  a  jury, 
although  the  two  indictments  disclose  different  persons  killed. 
Olem  vs.  State,  42  Ind.  420,  aod  authorities  cited  below. 

The  rule  to  determine  the  identity  of  the  offences  and  the  sufficiency 
of  the  plea  of  autrefois  acquit  is,  that  the  proof  to  support  the 
second  indictment  must  be  such  as  would  have  procured  a  legal 
conviction  upon  the  first.  A.  and  E.Bncy.,  Vol.  11,  947;  Peop. 
vs.  Barrett,  1  John,  66;  Com.  vs.  Cunningham,  13  Mass.  245 ; 
Hite  vs.  State,  9  Yerger,  857;  Whar.  Cr.  PI.,  Sees.  456  and 471; 
1  Arch.  Cr.  PI.  and  Pr.  Il2;  State  vs  Vines,  84  An.  1079;  State 
vs.  Williams,  45  An.  986. 

A  motion  in  arrest  of  judgment  and  sentence  under  the  conviction 
for  manslaughter  of  a  defendant  tried  for  murder  upon  an  in- 
dictment fatally  defective,  quoad  murder,  should  be  sustained, 
although  the  indictment  was  good  for  manslaughter.  Redus  vs. 
Peop.,  14  P.  (Col.)  823;  Ter.  vs.  Dooly,  4  Mont.  295. 

When  the  objection  urged  in  the  motion  in  arrest  of  judgment  are 
defects  of  substance,  and  not  errors  of  form,  they  are  not  waived 
by  pleading  nor  cured  by  verdict.  11  An.  648;  14  An.  786;  82 
An.  565. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Leonard  Lee,  having  been  jointly  indicted  with  C.  B. 
40 
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Adams,  Doug^las  Carpenter  and  Bill  Adams,  for  the  murder  of  Patria 
Cordoway,  was  convicted  of  manslaughter  and  the  other  defend- 
ants were  discharged.  Prom  this  verdict  and  judgment  of  convic- 
tion Lee  appeals,  relying  upon  an  assignment  of  errors  and  three 
bills  of  exception,  embracing  the  following  objections,  to-wit: 
(1)  That  the  trial  court  erred  in  overruling  his  plea  of  autrefois 
acquit;  (2)  in  refusing  him  a  new  trial  of  the  aforesaid  plea;  (3)  in 
disallowing  him  a  severance  of  trial  from  the  other  defendants,  and 
(4)  in  overruling  his  motion  in  arrest  of  judgment. 


The  plea  of  autrefois  acquit  is  predicated  upon  a  previous  indict- 
ment of  Leonard  Lee  alone,  on  a  charge  of  the  murder  of  Tom  Cor- 
doway, of  which  he  was  duly  acquitted  on  the  day  previous  to  his 
indictment  in  the  instant  case  for  the  murder  of  Patria  Cordoway. 
These  facts  appearing  on  the  face  of  the  two  indictments,  the  con- 
troverted question  is,  whether  this  plea  was  one  for  the  judge  or 
jury  to  decide :  and  the  judge  having  decided  it,  defendants  counsel 
assigns  his  thus  deciding  as  error. 

In  our  opinion  the  ruling  of  the  court  was  correct.  The  question 
of  the  sufficiency  of  the  plea  was  made  to  depend  solely,  in  the  court 
below,  upon  the  recitals  of  the  two  indictments — notwithstanding 
some  other  testimony  was  adduced — thus  presenting  a  question  of 
law. 

The  plea  was  filed  at  the  August  term  of  the  court,  1893,  and  over- 
ruled. There  was  no  bill  of  exceptions  reserved  to  the  judge's  rul- 
ing. The  court  was  adjourned  for  the  term,  and  the  trial  of  the 
cause  was  deferred  until  the  February  term,  1894.  At  this  latter 
term  defendant'^  counsel  filed  a  motion  for  a  new  trial  of  the  plea  of 
autrefois  acquit,  which  had  been  overruled  at  the  previous  term — 
assigning  as  error  therein  that  the  question  was  for  the  jury  and  that 
the  judge  had  decided  it. 

The  judge  refused  to  entertain  the  motion  on  the  groand  that  his 
first  ruling  was  correct,  and  defendant  reserved  a  bill. 

We  take  it  to  be  clear  that  the  same  rule  obtains  with  regard  to 
the  allowance  vel  non  of  a  new  trial  of  a  simple  motion  or  plea,  as  of  a 
new  trial  of  the  merits  of  the  cause,  and,  adhering  to  that  rule,  we 
can  not  reverse  the  decision  of  the  trial  judge,  except  in  case  he  has 
committed  a  manifest  error  to  the  injury  of  the  accused.     And  the 
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action  of  the  trial  court  relative  to  a  new  trial  can  not  be  examined 
by  this  court,  unless  it  is  brought  before  us  in  such  manner  as  to 
present  an  unmixed  question  of  law.  State  vs.  Bass,  11  An.  478;  State 
vs.  Horton,  16  An.  309;  State  vs.  George,  21  An.  473;  State  vs. 
Smith,  22  An.  468;  State  vs.  Bower,  26  An.  383;  State  vs.  Washing- 
ton.  28  An.  129;  State  vs.  White,  35  An.  96. 

Taking  up  the  question  as  we  find  it  in  the  record,  an  unmixed 
question  of  law,  and  applying  the  precepts  of  our  Jurisprudence 
thereto,  it  is  clear  that  the  defendant's  plea  of  autrefois  acquit  was 
correctly  submitted  to  the  trial  judge,  and  disposed  of  by  him  in  the 
first  instance,  and  hence  the  view  that  was  entertained  by  the  judge 
on  the  application  for  a  new  trial  of  the  plea  was  correct  also. 

In  State  vs.  Shaw,  5  An.  342,  it  was  held,  that  ^*  when  the  plea  of 
autrefois  acquit  shows  on  its  face  that  the  offence  plead  was  not  the 
same  of  which  the  prisoner  was  before  acquitted,  the  plea  may  be 
demurred  to,  and  it  is  not  necessary  to  submit  it  to  a  jury."  Citing 
State  of  Tennessee  vs.  Hite,  9  Yerger,  367. 

In  State  vs.  Helveston,  38  An.  314,  it  seems  that  the  plea  of  autre- 
fois  acquit  was  demurred  to  by  the  State,  tried  by  the  judge,  and 
sustained,  and  from  the  judgment  the  State  appealed.  But  this 
court,  not  doubting  the  jurisdiction  of  the  trial  judge  to  entertain 
the  plea,  reversed  his  finding  on  the  ground  ^'  that  the  offences 
charged  in  the  two  informations  are  not  the  same,"  etc. 

In  thus  demurring,  the  State  in  that  case  followed  the  common 
law  practice,  for  it  is  stated  by  Mr.  Bishop  to  be  the  rule  that  'Mf 
the  plea  is  inadequate  in  form,  or  if  the  two  indictments  are  such 
that  the  offences  can  not  be  the  same,  the  prosecuting  officer  demurs." 
1  Bishop's  Crim.  Proc,  Sec.  817. 

And  the  purport  of  our  decision  in  the  recent  case  of  State  vs. 
Emma  Williams,  45  An.  936,  is  that  this  is  a  correct  rule  and  is  to  be 
followed. 

Mr.  Wharton  announces  a  like  doctrine.  Whar.  Crim.  Pleading, 
Sees.  482  and  484. 

Looking  into  the  defendant's  plea  of  autrefois  a^squit  filed  in  the 
instant  case,  we  find  it  to  be  alleged  that  he  had  theretofore  been  in- 
dicted, tried  and  acquitted  of  the  murder  of  Tom  Cordoway — referring 
to  the  cause  by  title  and  number,  and  averring  that  the  crime 
therein  charged  against  him  is  identically  the  same  as  that  for  which 
he  is  prosecuted  in  the  indictment  in  the  instant  case.    But  looking 
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into  the  indictment  in  the  instant  case  we  find  the  charge  against  the 
defendant  to  be  the  murder  of  Patria  Oordoway.  The  two  indict- 
ments are  component  parts  of  the  plea,  and  considering  them  in  con- 
nection it  is  evident  that  the  plea  was  demarrable,  as  the  crimes 
charged  were  not  the  same. 

As  this  court  had  occasion  to  say  in  quite  a  similar  case : 
^^  The  corpus  delicti  in  each  (case)  is  in  every  respect  distinct  and 
independent.' '     State  vs.  Vines,  34  An.  1079. 

11. 

This  point  of  objection  being  necessarily  involved,  in  principle  as 
well  as  in  fact,  with  the  first  one,  the  two  were  taken  together  and 
disposed  of  at  one  and  the  same  time. 

III. 

The  defendant,  Lee,  filed  a  motion,  praying  for  a  severance  jof 
trial  from  his  co-defendants,  on  the  ground,  maiuly,  that  his  defence 
was  contradictory  of  that  of  the  other  defendants — one  of  the 
defendants  having,  on  a  former  trial,  made  statements  implicating 
him  as  a  particeps  criminia  to  the  homicide;  and  the  trial  judge 
having  declined  to  award  the  severance,  he  reserved  a  bill  of  ex- 
ceptions. 

It  is  stated  by  the  judge  as  a  reason  why  he  had  refused  the 
application  ''  that  no  sufficient  ground  for  the  severance  was  shown. 
The  district  attorney  states  in  his  evidence  on  the  trial  of  the  motion 
that  he  would  offer  no  confession  of  either  of  the  four  defendants 
indicted  as  principals,  in  which  either  of  the  others  was  involved ; 
and  this  was  strictly  adhered  to  throughout  the  trial,"  etc. 

The  general  rule  is,  that  persons  jointly  indicted  are  not  entitled 
to  a  severance  of  trial  as  matter  of  right,  though  the  trial  judge 
may,  in  the  exercise  of  his  discretion,  grant  a  severance.  State  vs. 
Leonard,  6  An.  420;  State  vs.  Cozan,  8  An.  109;  1  Bishop  Cr.  Pr., 
Sec.  1018;  Whar.  Cr.  PI.,  Sec.  809. 

It  is  proper  for  the  judge  to  grant  a  severance  in  case  the  confes- 
sion of  one  jointly  indicted  may  implicate  both — ^in  case  the  prose- 
cution intends  to  offer  same  on  the  trial.  1  Bishop  Or.  Pr., 
Sec.  1019;  Whar.  Cr.  PL,  Sec.  810. 

It  appears  that  the  district  attorney  directed  the  evidence  on  the 
part  of   the  State  to  this  exception — disclosing  his  intention  to 
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be,  not  to  make  use  of  any  such  confession  on  the  trial,  as  the 
defendant  apprehended;  and  it  was  on  that  testimony  the  trial 
judge  rested  his  declination  to  grant  a  severance. 

And  it  is  quite  apparent  that  he  in  no  wise  abused  his  discretion  in 
refusing  it. 

IV. 

The  question  that  is  raised  for  decision  on  the  motion  in  arrest  of 
judgment  is — ^the  indictment  charging  the  defendant,  Lee,  jointly 
with  Several  other  persons  with  the  murder  of  Patria  Cordoway,  and 
the  averment  thereof  being  that  the  several  parties  ''  did  wilfully, 
felonionsly,  and  of  hU  malice  aforethought,  kill  and  murder  Patria 
Cordoway — "  whether  the  indictment  is  fatally  defective  in  a  matter 
of  substance,  because  the  singular  pronoun  <<  his "  was  employed, 
representing  only  one  of  the  several  persons  accused. 

The  trial  judge  assigns  the  following  reasons  why  he  declined  to 
entertain  defendant's  motion,  viz. : 

<<  While  the  indictment  is  not  good  for  murder,  it  is  good  for 
manslaughter,  for  which  (crime)  the  defendant  is  convicted,  and  he 
is  without  interest  to  inquire  as  to  its  sufficiency  for  murder,  since 
he  is  acquitted  of  that  (crime).'* 

It  is  evident  that  the  judge's  ruling  was  correct.  Had  all  the  par- 
ties been  convicted,  or,  possibly,  if  any  one  of  them  had  been,  the 
indictment  would  have  been  held  bad,  on  the  authority  of  State  vs. 
Jones,  46  A.  1454,  the  doctrine  of  which  case  we  unhesitatingly 
affirm. 

The  case  appears  to  have  been  correctljr  disposed  of  in  the  court 
below.     Judgment  affirmed. 

Rehearing  refused. 


No.  11,436. 
Union  National  Bank  vs.  J.  E.  Choppin  et  als. 

In  a  suit  brought  by  the  Union  National  Bank  as  one  of  the  Joint  owners  of  a 
plantation  against  three  brothers,  each  holding  an  undivided  one-fourth  inter- 
est in  the  property— one  of  the  defendants  died  leaying  as  his  presumptlye 
heirs,  his  mother,  a  sister,  the  two  brothers  already  in  court  and  a  fourth 
brother.  The  mother  died  without  either  accepting  or  renouncing  as  his  heir. 
On  motion  of  plaintiff  the  three  brothers  and  the  sister  were  made  parties  and 
cited  as  heirs  of  their  mother  and  also  of  their  brother.  After  '*  judgment  by 
default"  against  all  the  defendants,  but  prior  to  the  confirmation  thereof,  the 
parties  so  cited  appeared  and  announced  that  they  had  renounced  and  did 
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then  renounce  the  succession  of  their  mother  and  suggested  that  no  further 
proceediugs  could  take  place  uuttl  the  succefsion  of  the  mother  was  repre- 
sented by  an  administrator.  The  court,  thinking  otherwise,  rendered  a  decree 
for  the  sale  of  the  property  and  a  partition.    The  defendants  appealed.    Hdd: 

l.  That  the  *'  Judgment  by  default "  did  not  conclude  the  parties  and  cut  off  a  re- 
nunciation by  them  of  their  mother's  succession— such  a  judgment  not  being 
definitive  in  its  character. 

I.  The  tacit  admission  resulting  from  the  Judgment  by  default  disappeared  at 
onoe  upon  the  filing  of  the  disclaimer  without  the  necessity  of  a  formal  setting 
aside  of  the  default  by  motion. 

(.  It  was  not  necessary,  in  order  to  prevent  judgment  being  rendered  against 
these  parties  as  heirs  of  their  mother,  that  they  should  have  renounced  her 
succession  by  notarial  act;  the  paper  filed  by  them  sufllced  for  that  purpose. 
Defendants  owed  no  duty  to  plaintiff— were  not  its  debtors  and  could  not  be 
forced  against  their  will  to  accept  the  succession. 

\.  The  parties  cited  having,  however,  not  disclaimed  being  heirs  of  their 
BROTHER,  but  allowed  a  definitive  judgment  to  be  given  against  them  as  such, 
must  be  held  to  have  accepted  his  succession  and  they  as  such  heirs  represent 
directly  an  interest  in  the  interest  formerly  held  by  him. 

>.  The  immediate  heirs  of  the  mother  having  renounced  her  succession  and  there 
being  no  others  known,  plaintiff  and  the  court  are  warranted  in  acting  upon 
the  assumption  that  the  interest  which  had  been  cast  upon  the  mother  had 
devolved  upon  the  sister  and  the  three  brothers  by  reason  of  accretion  and  the 
indivisibility  of  their  acceptance  of  their  brother's  succession. 

;.  A  sale  by  licitation  made  contradictorily  with  the  parties  now  before  the 
court  will  convey  a  legal  title  to  the  purchaser. 


y\  PPEAL  from  the  Twentieth  Judicial  District  Court,  Parish  of  St. 
James.     Guion^  J, 


A 


Sims  &  Poch,^  and  CJarleton  Hunt  Attorneys  for  PlalntifP  and  Ap- 
pellee. 


Pugh  <Sb  Lambremont  Attorneys  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

NiCHOiiLs,  G.  J.  The  plaintiff  corporation  in  1880,  as  owner  of  an 
undivided  portion  of  the  Home  plantation,  in  the  parish  of  St.  James, 
brought  this  suit  against  the  three  original  defendants,  Dr.  Pierre  F. 
Choppin,  Louis  H.  Choppin  and  Joseph  E.  Choppin,  then  the  owners 
of  the  other  undivided  portions  of  said  plantation,  for  the  purpose 
of  obtaining  a  judicial  partition  of  the  property.  The  three  defend* 
ants  were  cited,  and  in  due  course  P.  F.  and  L.  H.  Choppin  filed  their 
answer.  J.  E.  Choppin  not  answering,  a  judgment  by  default  was 
entered  against  him. 
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Subsequently  to  this  Joseph  E.  Choppin  died,  leaving  as  his  lega^ 
representatives,  his  mother,  Eugenie  Forstal,  widow  of  Valerien 
Choppin;  his  sister,  Mrs.  Adele  Choppin,  wife  of  Robert  G.  Dugu6; 
his  brother,  Femand  Choppin,  and  his  two  brothers,  Pierre  F.  and 
Louis  H.  Choppin,  the  two  latter  being,  as  we  have  seen,  original 
defendants  in  the  case.  On  the  suggestion  of  the  death  of  J.  E. 
Choppin,  plaintiff  obtained  an  order  of  court  making  his  legal  rep- 
resentatives parties.  A  copy  of  this  order  was  served  on  those 
representatives,  but  no  citation  was  served.  Subsequently  one  of 
those  representatives  (Mrs.  Valerien  Choppin,  the  mother)  died, 
without  having  appeared  or  filed  answer.  Whereupon  plaintiff  ob- 
tained another  order,  making  her  heirs  parties.  A  copy  of  this 
order  was  served  on  said  heirs  on  the  29th  and  30th  May,  1891, 
also  without  citation.  On  the  2d  of  June,  1891,  only  two  days 
after  service  of  the  above  order,  the  cause  was,  on  plaintiff^ s 
motion,  set  down  for  trial  on  June  10.  On  that  day  (over  the 
objection  of  counsel  of  P.  F.  and  L.  H.  Choppin,  who  thereupon 
withdrew  and  refused  to  take  part)  the  case  was  taken  up,  tried  and 
decided.  The  two  original  defendants  surviving,  appealed.  On  ap- 
peal  the  judgment  rendered  was  avoided  and  reversed,  and  the  case 
remanded  for  further  proceedings  (see  Union  National  Bank  vs.  J. 
A.  Choppin  et  al.,  44  An.  171),  the  court  holding  that  where  the  de- 
fendant in  a  cause  has  '^not  answered"  further  proceedings  against 
his  heirs  must  be  conducted  in  conformity  to  Art.  li^O  of  the 
Code  of  Practice,  and  the  citation  or  notice  and  the  delays  therein 
prescribed  must  be  allowed. 

After  the  case  had  returned  to  the  District  Court  the  plaintifP  filed 
a  petition  setting  forth  the  death  of  J.  E.  Choppin  and  Mrs.  Valerien 
Choppin,  and  the  names  of  the  legal  representatives  of  both  of 
them  (the  legal  representatives  being  the  same  persons  in  each  case) , 
viz :  P.  F.  Choppin  and  L.  H.  Choppin  (the  two  original  defend- 
ants), Femand  Choppin  and  Mrs.  Robert  G.  Dugu6,  and  praying  that 
as  such  they  be  duly  cited  to  appear,  etc. ,  and  that  the  decree  of 
partition  be  rendered  contradictorily  with  all  parties  in  interest. 
Service  having  been  made  on  these  new  parties  and  no  answer  hav  - 
ing  been  filed  by  them,  a  judgment  by  default  was  entered  against 
all  of  the  defendants  on  the  7th  of  February,  1893. 

On  the  14th  of  February  the  defendants  appeared  and  filed  the 
following  document : 
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**  Into  court  now  comes  Robert  Femand  Ohoppin,  Pierre  F.  Ohop- 
pin,  Henry  L.  Choppin  and  Mrs.  Robert  G.  Dagn6  and  her  husband, 
to  authorize  and  assist  his  said  wife,  solely  and  exclusively  for  the 
purpose  of  suggesting  and  informing  this  Honorable  Court  that  they 
have  renounced  and  do  hereby  renounce  the  succession  of  Widow 
Yalerien  Choppin,  their  mother ;  that  the  succession  of  said  Widow 
Choppin  has  been  opened  and  prayer  for  administration  thereof  made 
in  this  Honorable  Court ;  that  until  said  administrator  is  appointed 
this  suit  should  not  be  proceeded  with,  as  there  is  no  person  capable 
of  standing  in  judgment  for  said  succession." 

On  the  day  the  case  was  fixed  for  trial  plaintiff  moved  to  take  it  up 
pursuant  to  assignment,  but  defendants  objected  to  doing  so  ''by 
reason  of  the  filing  of  their  suggestion,  February  14,  1893;"  and 
thereupon  the  coart  ruled  that  it  would  hear  evidence  upon  the  sug- 
gestion, as  it  considered  that  the  proper  mode  for  proceeding  with 
the  case  would  be  first  to  hear  evidence  upon  the  character  of  the 
renunciation  relied  upon  as  in  the  nature  of  an  exception  peremptory 
in  its  character.  The  only  evidence  offered  by  the  defendants 
named  in  the  suggestion  was  an  application  filed  by  Henry  L.  Chop- 
pin to  be  appointed  administrator  of  the  succession  of  Widow 
Yalerien  Choppin,  and  a  petition  for  an  inventory  also  filed  by  the 
same  person  on  the  13th  day  of  February,  1893. 

In  the  last  petition  it  is  stated  that  petitioner  had  heretofore  ap- 
plied to  be  appointed  administrator  and  for  an  inventory,  but 
that  although  the  latter  had  been  ordered,  it  had  not  yet  been  taken 
by  Robert  G.  Dugu6,  notary.  Upon  this  application  the  district  judge 
ordered  an  inventory  to  be  made  by  the  district  clerk,  ex^offlcio 
recorder. 

After  hearing  the  evidence  the  court  ruled  that  the  suggestion 
filed  on  February  14,  1893,  should  not  be  entertained,  as  it  did  not 
amount  to  a  renunciation  of  the  succession  of  Mrs.  V.  Choppin;  that 
even  had  a  renunciation  in  due  form  been  shown  the  trial  of  the 
case  should  not  be  arrested,  there  being  no  personal  judgment  sought 
against  the  suggestors,  the  action  being  simply  to  partition  an  estate. 

The  court  ordered  the  case  to  be  proceeded  with,  whereupon 
counsel  for  defendants  announced  that  he  would  take  no  part  in  the 
proceedings  for  the  reason  stated  and  reserved  a  bill  of  exceptions. 

The  cabe  was  submitted  to  a  jury,  a  verdict  rendered  in  favor  of 
plaintiffs  as  prayed  for  and  a  definitive  judgment  of  partition  ordered. 
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From  this  judgment  the  defendants  prosecote  the  present  appeal, 
and  plaintiff  for  answer  to  the  appeal  prays  for  damages  in  the  sam 
of  five  hundred  dollars  on  the  ground  that  it  is  frivolous. 

The  9yllabu8  of  defendant's  brief,  with  the  authorities  there  re- 
ferred to,  concisely  shows  the  position  taken  by  them.  Their  con- 
tention is : 

1.  That  in  an  action  of  partition  all  parties  in  interest  must  be 
joined  or  represented,  and  on  issue  by  one  of  the  defendants  plaintiff 
must  show  that  the  proper  parties  are  before  the  court.  C.  C.  1320 ; 
Man.  42;  Hennen's  Digest,  1076,  No.  7;  30  An.  182;  31  An.  394;  2 
An.  446;  16  La.  157. 

2.  The  heir  is  only  considered  as  heir  as  long  as  he  does  not  mani- 
fest the  will  to  divest  himself  of  that  right  by  renouncing  the  suc- 
cession.    C.  0.  1014;  31  An.  261. 

3.  Heirs,  by  renouncing,  become  strangers  to  the  succession,  the 
same  as  if  they  had  never  been  heirs,  and  can  not  stand  in  judgment 
touching  or  concerning  any  right  of  the  deceased.  This  renunci- 
ation retroacts  to  the  opening  of  the  succession,  and,  in  point  of  law, 
the  heirs  have  never  been  heirs.     31  An.  261;  33  An.  100. 

4.  Art.  1017,  0.  0.,  is  not  exclusive  of  every  other  mode  of  re- 
nunciation. A  succession  may  be  legally  and  validly  renounced  by 
a  Judicial  declaration  to  that  effect,  if,  in  his  pleadings  in  obedience 
to  any  action  of  any  party  in  court,  the  court  is  called  upon  to  say 
whether  he  accepts  or  renounces.  If  the  heir  renounces  in  open 
court,  by  his  pleadings,  he  is  not  required  to  comply  with  Art.  1017. 
33  An.  101;  44  An.  553. 

5.  The  heirs  of  Mrs.  Choppin,  in  a  fit  and  :  ppropriate  proceeding, 
informed  the  court  that  they  had  renoanced  the  succession  of  their 
ancestor,  *<  and  do  hereby  renounce  the  same."  This  judicial  ad- 
mission is  binding  on  them,  and  constitutes  full  proof  against  them, 
and  the  court  should  have  upheld  the  renunciation.  33  An.  101;  C. 
C.  1036,  1037,  1038,  2290,  2291;  31  An.  261;  Heanen's  Digest,  519; 
No.  2—520,  No.  22;  43  An.  729,  822;  34  An.  815;  23  An.  S09;  18 
An.  409.  Having  renounced,  the  defendants  were  strangers  to 
Mrs.  Choppin' s  succession,  and  no  further  proceedings  should  have 
been  taken  until  the  succession  was  represented.  38  An.  243;  2 
An.  466;  42  An.  880;  21  An.  486;  31  An.  574;  35  An.  289;  13  An. 
487;   18  An.  282;  34  An.  323,  591. 

6.  On  the  trial  of  their  plea,  defendants  showed  that  the  succes- 


634  SUPREME  COURT  OF  LOUISIANA. 

Bank  vs.  Choppin  et  als. 

Bion  of  Mrs.  Choppin  bad  been  opened  in  St.  James.     It  was  not 
necessary  to  offer  in  e  tridence  tbe  pleadings.     9  Rob.  22 ;  27  An.  537. 

7.  The  renunciation  contained  in  the  pleadings  constituted  full 
proof  against  the  defendants.  C.  C.  2291;  Hennen's  Digest,  619, 
No.  2. 

8.  Mrs.  Choppin' s  interest  in  the  property  sought  to  be  partitioned 
being  unrepresented,  no  valid  judgment  of  partition  could  be  ren- 
dered for  want  of  proper  parties.     31  An.  394. 

9.  Plaintiff  complains  of  delay,  but,  as  said  in  44  An.  170,  the  pre- 
cipitate proceedings  of  plaintiff  were  in  disregard  of  the  legal  rights 
of  appellants.     Plaintiff  can  blame  no  one  for  its  own  illegal  acts. 

Plaintiff's  contentions  are  set  forth  in  the  syllabus  of  their  brief 
with  equal  conciseness,  as  follows : 

'*  1.  The  defendants  and  appellants  are  estopped  from  denying  the 
fact  of  their  being  the  legal  representatives  of  Mrs.  Choppin,  or 
their  capacity  as  such  to  stand  in  judgment  in  this  case.  Thej 
assumed  that  quality  in  their  appeal  before  this  court.  No.  10,972  of 
the  docket.  They  can  not  now  shift  their  position  to  a  contradic- 
tory one  to  defeat  the  action  of  the  law  upon  it.  44  An.  171;  Hen- 
nen's Digest,  Vol.  1,  pp.  519  and  520;  6  M.  280;  4  An.  416;  11  An. 
710;  5  An.  8,  18;  6  An.  719;  11  An.  501;  12  An.  558;  Succession  of 
Plunkett,  12  An.  445;  Reed  vs.  Crocker,  14  An.  308. 

"2.  The  document  filed  February  14,  1893,  is  not  a  plea — it  con- 
tains no  prayer,  and  is  neither  an  exception  nor  an  answer.  It 
merely  suggests  non- action  by  the  court  upon  a  statement  unsup- 
ported by  proof.  Disclaimer  of  heirship  is  a  matter  of  privilege  and 
must  be  presented  and  urged  by  plea.     7  An.  239. 

<<  3.  If  said  document  be  considered  in  the  light  of  an  exception  it 
is  of  the  dilatory  kind  and  must  be  pleaded  in  liminej  and  could  not 
be  pleaded  after  issue  joined.  The  object  of  the  plea  was  to  secure 
personal  immunity  by  disclaimer  of  rights  of  heirship,  so  as  to  affect 
the  legal  status  of  the  pending  partition  suit  then  at  issue  with  all 
parties  in  interest.  This  the  defendants  could  not  do  after  default, 
which  is  equivalent  to  issue  joined  by  answer.  Hennen,  1163;  C.  P. 
333;  12  La.  618;  6R.  484;  11  Rob.  7;  10  An.  140;  1  An.  117;  11 
An.  686;  14  An.  658;  8  An.  73;  7  An.  239;  19  La.  429;  1  La.  118- 
283. 

'^4.  No  proof  adduced  of  fact  of  renunciation.  Application  of  one 
of  defendants  for  letters  of  administration  and  for  inventory  in  sue- 
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cession  of  Mrs.  Choppin  implies  acceptance  under  benefit  of  inven- 
tory. Duty  of  beneficiary  heir  to  provoke  inventory.  C.  C.  1035; 
12  An.  610;  2  An.  268. 

'*  5.  The  default  entered  February  7,  1808,  against  all  of  the  de- 
fendants was  not  set  aside;  by  failure  to  answer,  defendants  pre- 
sumed to  confess  justice  of  plaintifP's  demand  for  parMtion.  C.  P. 
860.  Delays  having  expired  after  default,  the  judge  correctly 
'decreed  the  partition.'     C.  P.  1027. 

*'6.  In  partition  suit  the  heirs  must  be  parties;  they  alone  are 
capable  of  standing  in  judgment.  Executor  or  administrator  can 
not.  O.  O.  1329;  C.  P.  123-1024;  2  An.  341;  7  An.  477;  30  An.  177; 
Boutte  vs.  Boutte,  26  An.  606;  Yeazy  vs.  Trahan,  4  An.  571;  17  La. 
348;  19  La.  36;  4  An.  66-571;  16  La.  157;  4  An.  260;  15  An.  260. 
All  rules  governing  partitions  of  successions  applicable  to  partitions 
between  ordinary  CO -proprietors.  O.  0.  1289-1290.  No  inventory 
necessary.     86  An.  318;  44  An.  550. 

''  Heir  considered  seized  of  succession  from  date  of  parent's  de- 
cease, and  becomes  undivided  proprietor  of  its  efPects.  Right  of 
possession  of  deceased  continues  in  heir  and  latter  holds  in  common 
with  co-heirs  until  division  is  made.  O.  0.  1292;  6  An.  561;  21  An. 
258. 

'^  7.  Appeal  is  frivolous  and  appellee  is  entitled  to  damages.  Hen- 
nen,  Vol.  1,  pp.  101-102;  3  N.  S.  248;  C.  P.  907;  81  An.  427." 

The  parties  who  filed  the  paper  referred  to  had  been,  upon  the 
motion  of  the  plaintifP  itself,  cited  and  made  parties  as  heirs  of  Mrs. 
Ohoppin ;  they  were  therefore  not  strangers  to  the  controversy,  but 
had  an  interest  in  not  permitting  a  final  judgment  to  be  rendered 
contradictorily  with  them  as  heirs  of  their  mother.  They  had  the 
legal  right  to  appear  in  court  and  disclaim  an  interest  in  that  capacity 
in  the  suit  just  as  a  lessee  or  any  other  person  would  have  the  right 
to  disclaim.  Whether  their  disclaimer  at  the  time  and  as  made  would 
be  available  to  them  is  a  different  question.  If  in  point  of  fact  and 
law  they  were  not  at  that  time  the  legal  heirs  of  their  mother,  and  if 
it  would  be  legally  necessary  to  thereafter  make  such  heirs  parties, 
the  suggestion  made  in  the  paper  would  bring  the  court  and  the 
plaintiff  itself  to  confront  not  a  mere  question  of  form  or  of  pleading, 
but  a  fact,  and  one  of  such  a  character  as  possibly  to  radically  afPect 
the  legality  of  any  sale  which  might  subsequently  be  made  in  the 
partition  proceedings.      Not  only  were  the  two  surviving  original 
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defendants  standing  npon  their  original  rights  as  joint  owners  inter- 
ested in  the  legality  of  the  proceedings,  but  the  plaintiff  itself  was 
concerned  in  the  resalt.  The  court  properly  considered  the  paper 
as  haying  been  legally  filed,  and  acted  npon  it. 

Article  1329  of  the  Civil  Code  declares  that  where  a  partition  suit 
is  brought  by  one  heir,  who  wishes  to  partition,  the  co-heirs  or  their 
representatives  must  be  cited,  and  the  decisions  have  been,  as  far 
as  we  know,  unvarying  that  in  all  partition  proceedings  all  parties  in 
interest  must  be  before  the  court.  When  we  say  the  proper  parties 
must  be  before  the  court  we  mean  that  the  action  must  have  proper 
parties  not  only  at  its  beginning  (Dugas  vs.Truxillo,  15  An.  117),  but 
throughout  to  its  close.  If  during  the  progress  of  a  suit  an  interest 
which  the  law  required  necessarily  to  be  represented,  and  which  at 
one  time  was  represented,  should  cease  to  be  so,  either  by  death  or 
other  legal  cause,  steps  would  ordinarily  have  to  be  taken  to  replace 
its  representative  and  to  cause  it  to  be  again  represented,  no  matter 
how  much  delay  might  result  from  carrying  out  this  legal  require- 
ment. Plaintiff  concedes  that  that  portion  of  the  joint  interest  held 
by  J.  E.  Choppin  which  devolved  npon  his  mother  as  one  of  his 
heirs  at  his  death  must  be  legally  represented  in  the  proceedings, 
and  it  has  attempted  to  have  this  done.  We  are  therefore  to  inquire 
whether  that  interest  is  still  represented  or  can  be  held  as  legally 
represented  in  the  present  proceeding.  If  it  is  not,  and  it  should  be, 
we  will  be  powerless,  no  matter  how  apparent  defendant's  motive  in 
renouncing  their  mother's  succession  might  be,  to  postpone  a  partition 
to  which  they  object. 

In  the  examination  of  that  question  the  first  proposition  which 
meets  us  is  whether  at  the  time  the  presumptive  heirs  of  Mrs. 
Choppin  (in  what  we  will  style  the  renunciation  of  their  mother's 
succession)  declared  that  they  did  so  renounce  they  were  precluded 
from  doing  so  by  the  time  and  circumstances  under  which  this  was 
done.  In  support  of  the  contention  that  they  were  precluded,  the 
first  reason  assigned  is  that  after  having  been  cited  as  heirs  of  their 
mother  they  had  permitted  a  judgment  by  default  to  be  entered 
against  themselves  as  such,  and  that  that  judgment  has  never, 
by  motion,  been  set  aside;  that  that  fact  fixed  their  status  as  such 
heirs.  Defendants  meet  this  by  the  declaration  that  they  knew  of 
no  law  which  prevents  an  heir  from  renouncing  up  to  the  time  that 
he  permits  ji/dgfm^nt  to  be  rendered  against  him;  that  '*  judgment" 
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is  a  technical  expression,  and  does  not  mean  judgment  by  defaalt  as 
defined  in  the  Oode  of  Practice;  that  Article  1000,  CO.,  says  when 
the  penalty  of  liability  shall  be  inflicted  on  the  heir,  and  that 
the  penalty  only  springs  into  existence  when  the  heir,  in  the  very 
words  of  the  law,  <^  suffers  judgment  to  be  given  against  him;'' 
'Hhat  penalties  can  not  be  extended,  and  when  the  law  specifically 
fixes  and  determines  wJien  the  penalty  shall  be  inflicted  is  a  prohibi- 
tion against  it  under  all  other  conditions ;  that  judgments  by  default 
create  a  tacit  issue,  but  do  not  cut  off  peremptory  bars  or  excep- 
tions; that  pushing  the  doctrine  advanced  to  its  legitimate  conclu- 
sion we  would  have  to  interpolate  and  read  into  Article  1000 
the  words  '  judgment  by  default ; '  whereas,  the  article,  as  it  now 
stands,  requires  a  ^  judgment '  to  be  rendered  before  the  heir  is  lia- 
ble; that  up  to  the  rendition  of  the  <  judgment '  defendants*  right  to 
renounce  was  given  them  by  law,  and  they  exercised  this  right  at  the 
time  and  under  the  conditions  laid  down  by  the  law." 

The  general  rule  governing  the  acceptance  of  successions  is  con- 
tained in  Article  977  of  the  Oivil  Oode,  wherein  it  is  declared  that 
*'  no  one  can  be  compelled  to  accept  a  succession  in  whatever  man- 
ner it  may  have  fallen  to  him,  whether  by  testament  or  the  opera- 
tion of  law.     He  may  therefore  accept  or  renounce  it." 

This  general  rule  is  modified  under  the  special  circumstances 
referred  to  in  Articles  1021  and  1071  of  the  Oivil  Oode,  but  the  con- 
tingency for  which  these  articles  provide  does  not  arise  in  this  case. 
Article  1081  of  the  Oivil  Oode  announces  the  general  rule  as  to  renun- 
ciations to  be  that  '*  so  long  as  the  prescription  of  renunciation  is  not 
determined  the  heir  may  still  renounce,  provided  he  has  done  no  act 
to  make  himself  liable  as  heir." 

As  bearing  upon  the  question  as  to  the  circumstances  under  which 
a  presumptive  heir  would  by  his  own  act  render  himself  liable 
as  an  heir,  we  quote  as  follows  from  our  Oivil  Oode : 

^'  The  person  called  to  the  succession  does  an  act  which  makes 
him  liable  as  an  heir  if,  when  cited  before  a  court  of  justice 
as  an  heir  for  a  debt  of  the  deceased,  he  suffers  judgment  to 
be  given  against  him  in  that  capacity  without  claiming  the  benefit  of 
inventory  or  renouncing  the  succession."     Art.  1000. 

'*If  the  heirs  thus  cited  (to  declare  whether  they  accept  or 
renounce  the  succession)  declare  that  they  accept  the  succession,  or 
if  they  are  silent  or  make  default,  they  shall  be  considered  as  having 
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accepted  the  succession  as  nnconditional  heirs  and  may  be  sued  as 
such."     Art.  1037. 

<'  In  case  the  heir  makes  default  on  this  demand,  he  shall  be  con- 
sidered as  unconditional  heir  and  be  bound  as  such."     Art.  1057. 

In  Art.  1010,  O.  C,  we  find  explained  the  character  of  the 
<' default"  here  referred  to.  It  is  there  declared  that  *'he  (the 
presumptive  heir)  must  not  have  been  decreed  by  a  definitive  judg- 
ment to  be  the  unconditional  heir,  nor  have  accepted  at  the  suit  of 
the  creditors  instituted  to  oblige  him  to  assume  this  quality." 

A  ** judgment  by  default"  not  being  a  dbfinitivb  judgment,  we 
must  hold  that  the  fact  of  renouncing  is  not  lost  by  simply  permit- 
ing  such  a  judgment  to  be  entered,  provided  the  renunciation  be 
filed  prior  to  the  confirmation. 

It  was  not  essentially  necessary  that  the  judgment  by  default 
should  have  been  '<  set  aside  "  by  motion  to  that  effect  prior  to  the 
filing  of  the  renunciation.  See  Hassam  vs.  McVittr6,  Manning's  un- 
reported cases,  p.  102. 

The  judgment  by  default  evidences,  it  is  true,  a  tacit  admission, 
but  it  necessarily  disappears  when,  prior  to  such  an  admission  being 
acted  upon,  a  paper  is  filed  which  directly  negatives  the  fact  sup- 
posed and  deemed  to  have  been  admitted.  The  plaintiff  next  claims 
that  the  defendants  were  eetopped  from  renouncing  for  the  reason  that 
on  the  former  appeal  their  heirship  was  admitted  by  them  and  the 
only  question  raised  by  them  was  as  to  the  sufiicieucy  of  the  notice 
served  on  them  as  heirs  of  J.  E.  Choppin  and  Mrs.  Choppin. 

The  defendants  filed  no  pleadings  in  the  former  suit — they  simply 
abstained  from  taking  part  in  the  trial  of  the  case,  and  after  the  judg- 
ment of  partition  had  been  rendered  they  appealed.  They  did  not 
assume  anywhere  in  the  proceedings  the  quality  of  heirs  of  either 
their  brother  or  their  mother.  Their  complaint  toaa  not  that  they  as 
such  heirs  had  not  been  properly  made  parties,  but  that  the  heirs  of 
J.  E.  Choppin  and  Mrs.  Choppin  had  not  been  cited.  There  were 
several  persons  other  than  themselves  who  were  the  presumptive 
heirs  and  to  whom  this  objection  might  apply.  Plaintiff  overlooks 
the  fact  that  the  two  surviving  original  defendants,  as  two  of  the 
three  joint  owners,  had  substantive  rights  of  their  own  in  the  matter 
of  regularity  and  legality  of  the  partition,  which  authorized  them  to 
raise  and  urge  the  objection  they  did  independently  of  any  question  of 
heirship.     We  do  not  think  they  were  estopped  on  the  ground  urged. 
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Plaintiff  next  claims  that  the  defendants  have  not  renounced  the 
snccession  of  their  mother.  That  Art.  1017  of  the  code  requires 
that  the  renunciation  of  a  succession  should  be  by  authentic  act,  and 
that  an  attorney  at  law  has  no  authority,  by  pleadings  on  behalf  of 
his  client,  to  bring  about  such  a  result. 

We  will  not  discuss,  in  all  the  various  phases  which  it  might  take, 
the  question  whether  an  authentic  act  be  necessary  to  operate  the 
renunciation  of  a  succession.  We  limit  our  inquiry  to  the  facts  of 
the  particular  case  before  us,  which  is  that  of  a  thibd  person  at- 
tempting to  proceed  as  plaintiff  in  a  partition  suit  against  defendants 
upon  the  hypothesis  that  they  are  the  heirs  of  a  person  deceased. 
It  is  not  claimed  that  the  defendants  are  the  debtors  of  the  plaintiff, 
or  owe  him  any  legal  duty.  They  are  not  legally  called  upon  to  ac- 
cept the  succession  of  their  mother,  and  can  not  be  required  to  take 
that  position.  The  plaintiff  by  simply  suing  them  could  not  fcbcb 
them  so  to  do.  The  success  of  plaintiff's  attempt  was  contingent 
upon  either  their  silence  or  upon  proof  by  the  plaintiff  (should  the 
defendants  deny  their  status  as  heirs)  that  they  had  done  some  act 
which  had  bound  them  to  that  status,  fiut  the  defendants  were  not 
only  not  silent^  they  expressly  disclaimed,  and  there  is  no  proof 
on  the  record  of  their  having  committed  themselves  by  any  act  to 
being  heirs  of  their  mother.  By  their  pleadings  they  have  certainly 
estopped  themselves  from  ever  setting  up  adversely  to  the  plaintiff 
any  right  predicated  upon  their  being  their  mother's  heirs.  Had  the 
defendants  renounced  by  notarial  act  they  could  still  accept  the  suc- 
cession, provided  it  had  not,  in  the  meantime,  been  accepted  by 
other  heirs,  but  they  could  not  do  so  to  the  prejudice  of  acts  done  on 
the  faith  of  their  renunciation.  Their  course  here  as  effectually  con- 
cludes them  as  if  evidenced  by  a  notarial  act. 

We  are  next  to  consider  what  the  effect  (if  any)  is  of  the  renun- 
ciation by  the  defendants  of  Mrs.  Choppin's  succession. 

If  we  consider  Mrs.  Choppin's  succession  as  not  being  directly  a 
party  to  the  proceedings  as  they  stand,  who  are  the  actual  parties 
defendant  and  in  what  capacity? 

The  two  surviving  original  defendants  are  in  actual  possession  of 
the  property  sought  to  be  partitioned ;  they  are  in  court  individually 
as  holders  of  their  original  rights  as  joint  owners,  and  they  have  not 
disclaimed  being  the  heirs  of  their  brother,  J.  E.  Choppin,  who  held 
also  a  joint  interest.    Fernand  Choppin  and  Mrs.  Dugu6  are  also  be- 
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fore  the  court  as  heirs  of  their  brother;  therefore  J.  E.  Ohoppin's  in- 
terest  is  (to  a  certain  extent  at  least)  actually  and  directly  repre- 
sented by  the  three  brothers  and  the  sister.  A  portion  of  J.  E.  Chop  • 
pin* 8  interest — that  portion  which  devolved  at  his  death  upon  his 
mother — is  either  still  outstanding  vested  in  her  vacant  stLccession^  or 
in  some  heir  who  is  up  to  date  unknown  and  has  not  presented  himself, 
or  it  has  been  cast  upon  the  two  original  defendants,  the  brothers  of 
the  deceased,  Fernand  Ghoppin  and  Mrs.  Dugu6,  who  have  accepted 
HIS  succession  by  reason  of  accretion  and  indivisibility  of  such  ac- 
ceptance.    0.  C,  Arts.  986,  1022,  1024. 

The  portion  of  J.  E.  Choppin^s  interest  which  devolved  upon  Mrs. 
Ohoppin  was  never  accepted  by  lier.  During  her  lifetime  she  took 
no  action  in  the  matter  as  far  as  we  are  advised,  and  when  she  died 
this  interest  was  transmitted  as  a  right  belonging  to  her  succession — 
subject  to  acceptance  or  rejection,  unless  controlled  by  exceptional 
facts.  Such  we  understand  to  be  the  present  position  of  affairs  in 
this  matter.  The  present  action  it  must  be  remembered  is  not  one 
inter  se  of  co-heirs  holding  under  a  common  or  single  title,  but  the 
action  of  a  third  person  holding  a  joint  interest  in  real  estate  by  dis- 
tinct title  suing  the  heirs  or  supposed  heirs  of  a  person  who  held 
another  joint  interest  in  the  property,  which  heirs  as  between  them- 
selves hold  under  a  common  or  single  title  that  joint  interest. 
Under  the  peculiar  Hrcumstancs  of  this  case  is  it  essentially  necessary 
that  matters  should  be  stayed  either  until  a  curator  should  be  ap- 
pointed to  the  succession  of  Mrs.  Ghoppin  as  a  vacant  one,  or  until 
the  persons  who  upon  the  renunciation  of  the  defendants  would  (if 
such  were  possible)  become  her  heirs  should  be  made  parties,  or  are 
the  brothers  and  sister  who  have  accepted  as  heirs  of  their  dt^ceased 
brother,  J.  E.  Ghoppin,  held  for  the  purposes  of  this  suit  to  represent 
his  entire  succession  and  his  entire  interest  in  the  property  suffi- 
ciently to  make  the  title  which  would  be  conveyed  under  a  licitatlon 
sale  in  these  proceedings  a  safe  and  valid  one. 

In  the  consideration  of  the  subject  we  have  not  overlooked  the 
provisions  of  Article  1320  of  the  Oivil  Gode,  which  is  to  the  effect 
that  *Mt  is  not  necessary  to  support  the  action  of  partition  that  the 
co-heirs  or  the  parties  commencing  it  should  be  in  actual  possession 
of  the  succession  or  of  the  thing  to  be  divided,  for  among  co-heirs 
and  CO -proprietors  it  is  not  the  possession,  but  the  ouTner^^ip,  which  is 
the  basis  of  the  action." 
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There  are  two  articles  of  the  code  which  strike  us  as  being  entitled 
to  some  weight  in  reaching  our  conclusions.  They  are  Articles  1381 
and  1031. 

They  are  as  follows : 

'*  If,  after  the  partition,  an  heir  appears  whose  death  has  been 
presumed,  on  account  of  his  long  absence,  or  whose  right  was  not 
known,  as  if  a  second  testament,  unknown  until  then,  should  en- 
title him  to  inherit  with  the  others,  the  first  partition  must  be 
annulled  and  another  must  be  made,  of  all  the  property  remaining  in 
kindf  and  of  the  value  of  whatever  has  been  consumed  or  alienatedy  in 
order  that  he  may  have  the  share  to  which  he  is  entitled "  (Art. 
1381). 

^*  So  long  as  the  prescription  of  the  right  of  accepting  is  not  ac- 
quired against  the  heirs  who  have  renounced,  they  have  the  faculty 
still  to  accept  the  succession,  if  it  has  not  been  accepted  by  other 
heirs — urithout  prejudice^  however,  to  rights  which  may  have  been 
acquired  by  third  persons  upon  the  property  of  the  succession,  either 
by  prescription  or  by  lawful  acts  done  with  the  administrator  or  oura" 
tor  of  the  vacant  estate  "    (Art.  1031). 

It  will  be  seen  by  Art.  1381  that  there  are  some  circumstances 
under  which  a  sale  made  in  partition  proceedings,  in  which  a  person 
who  actually  had  rights  of  ownership  in  the  thing  partitioned  was 
not  represented,  would  still  hold  good,  and  the  rights  of  this  un- 
represented person  would  be  restricted  to  a  partition  of  the  property 
remaining  in  kind  and  of  the  value  of  whatever  may  have  been  con- 
sumed or  alienated.  The  doctrine  here  announced  is  but  the  appli- 
cation of  the  doctrine  of  Art.  1031,  under  which  subsequently  known 
and  asserted  rights  are  made  to  be  asserted  in  subordination  to 
rights  lawfully  acquired  under  dealings  prior  to  their  own  being  pre- 
sented and  advanced. 

The  facts  of  the  present  case  do  not  bring  it  directly  under  either 
of  the  articles  cited,',but  they  have  none  the  less  attracted  our  atten- 
tion as  we  have  stated.  If  there  be  any  possible  heirs  to  the  suc- 
cession of  Mrs.  Choppin  they  are  not  knoum  so  far  as  the  record 
would  go  to  show,  and  whilst  we  could  not  absolutely  and  positively 
say  that  there  is  no  one  who  could  or  would  accept  that  succession, 
what  we  do  see  of  the  succession  impresses  us  with  the  moral  con- 
viction that  there  is  no  such  hbir,  and  no  one  who  will  ever  do  so.  No 
rights  of  creditors  of  Mrs.  Ohoppin's  succession  appear  to  be  involved. 
41 
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We  are  of  the  opinion  that  a  sale  made  in  the  proceeding^  as  they  stand, 
with  the  parties  as  they  are,  would  convey  to  a  parchaser  such  a 
title  as  would  protect  him  against  eviction  based  upon  any  rif^hts 
which  might  hereafter  be  advanced  upon  a  claim  in  or  upon  the 
property  subjected  to  be  partitioned  under  and  through  Mrs.  Ohop- 
pin's  succession. 

We  find  a  case  (that  of  Buret  vs.  Lefebvre)  decided  by  the  French 
Court  of  Cassation  in  1865  (Journal  du  Palais,  1865,  p.  645),  which, 
though  its  issues  were  much  wider  and  broader  than  those  in  the 
present  proceedings,  bears  some  resemblance  to  it. 

The  facts  of  the  case  were  these : 

The  Widow  Collet  died  in  1842.  The  only  persons  who  at  that 
time  presented  themselves  to  receive  her  succession  were  Courgibet 
and  Tr6suffle,  heirs  in  the  paternal  line ;  these  made  a  donation  of  a 
portion  of  their  rights  to  a  Mrs.  Croissant  and  a  Miss  Mouli^s.  On  the 
15th  of  June  following  there  was  a  partition  of  the  succession  under 
which  the  real  estate  was  allotted  to  Miss  Mouli^s.  In  1852  Rou- 
tiere  and  others,  alleging  themselves  to  be  the  sole  heirs  of  the 
Widow  Collet  in  the  maternal  line,  brought  a  suit  against  the  pater- 
nal heirs  (not  including  Courgibet)  asking  a  new  partition  of  the 
succession  or  the  restitution  of  one -half  of  the  value  of  what  had 
been  allotted  to  them.  In  this  suit  they  recovered  from  defendants 
by  judgment  under  date  of  16th  of  August,  1852,  the  sum  of  forty- 
four  thousand  francs. 

In  1859  twenty-e^ght  new  heirs  In  the  maternal  line,  majors  and 
minors  (the  latter  represented  by  their  tutors)  **  revealed^'  them- 
selves and  brought  a  subaction  of  partition  solely  against  the  heirs 
of  the  maternal  line  who  had  figured  in  the  suit  of  1859  without  even 
making  the  heirs  of  the  paternal  line  parties.  On  the  19 ch  of  De- 
cember, 1859,  judgment  was  rendered  in  their  favor. 

In  1862  several  of  the  maternal  heirs  who  had  obtained  this  last 
judgment  brought  a  suit  against  the  heirs  of  Widow  Collet  in  the 
paternal  line,  having  in  view  the  definitive  partition  of  all  the  mova- 
ble and  immovable  property  of  the  succession.  The  heirs  so  cited 
contended  that  the  partition  of  1842,  having  been  made  in  good  faith 
and  executed  since  by  the  maternal  line,  was  beyond  attack. 

In  December,  1862,  the  lower  court  rendered  a  judgment  con- 
demning Courgibet  to  account  to  the  maternal  line  for  one-half  of  the 
amount  he  had  received  in  the  succession  of  Mrs.  Collet,  and  then 
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(distinguishing  between  the  majors  and  minors)  rejected  the  prayer 
of  the  majors  for  a  new  partition,  and  reserved  to  the  minors,  or 
their  tutors,  the  right  to  bring  an  action,  when  they  should  have  been 
legally  authorized  to  do  so  by  a  family  meeting. 

The  Court  of  Cassation  held,  when  the  case  was  brought  before  it, 
that  the  plaintiffs  (already  bound  by  the  judgment  of  1852,  executed 
as  to  themselves  by  reason  of  the  subaction  of  partition  granted 
upon  their  prayer  in  1859)  could  not  ask  a  new  general  partition ; 
that  they  could  not  take  advantage  of  the  fact  that  Courgibet  had 
not  figured  in  the  judgment  of  1852;  that  all  that  the  plaintiffs  were 
entitled  to  would  be  to  exact  from  Courgibet  (who  had  not  as  yet 
paid  anything  back  of  the  amount  he  had  received)  one-half  of 
what  he  had  received  from  the  partition  of  1842;  that  especially  were 
plaintiffs  not  permitted  to  have  a  licitation  sale  of  the  real  estate  which 
had  been  allotted  in  the  first  partition  to  Miss  Monties, 

The  court  held  that  the  lower  court  was  wrong  in  discriminating 
between  the  majors  and  the  minors^  stating  that  the  course  pursued  by 
the  tutors  of  the  minors  in  asking  a  subpartition  from  those  heirs  in 
the  maternal  line  (Routiere  and  others)  who  had  recovered  the 
forty- four  thousand  francs  from  the  heirs  in  the  paternal  line  was 
the  precise  course  which  legally  under  the  circtimstances  they  should 
have  taken.  In  announcing  its  decision  the  court  used  the  following 
language : 

"  Ces  partages  (those  of  1842  and  1852)  ainsi  consommes  debon  le 
foi  devaient  ^tre  consider^s  comme  irr^vocables  contre  toutes  les 
parties  qui  ^taient  toutes  majeures,  au  moins  ^  I'^gard  des  h^ritiers 
maternels,  quoique  saisis  de  plein  droit  de  la  succession  ils  n'6taient 
pas  obliger  de  se  porter  h^ritiers,  et  jusqu'a  ce  qu'ila  ne  fussent  fait 
connaitre  en  prenant  quality,  la  ligne  maternelle  avait  6t6  represen- 
tee vis-a-vis  de  Pautre  ligne  par  ceux  nui  avaient  fait  valoir  leur 
droit;  les  h^ritiers  inconnus  de  Pautre  ligne  ne  pouvaient  plus 
d^sormais  agir  que  contre  leurs  co-heritiers  de  la  m§me  ligne  afin 
d'etre  admis  au  partage  des  valeurs  recueillies  a  leur  prejudice  par 
cesderniers;  c'est  ce  qu'ils  out  fait  lorsqu'en  1859  au  nombre  de  28 
majeurs  et  mineurs — ces  derniers  repr6sentes  par  leurs  tuteurs — ils 
ont  demand^  un  sous- partage  contre  les  seuls  h^ritiers  de  \&  ligne 
maternelle  qui  avaient  ligur^  dans  Pinstance  de  1852  sans  m(^me 
mettre  en  cause  les  h6ritiers  paternels." 

It  will  be  seen  that  the  French  court  placed  two  partitions,  which 
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had  been  carried  on  in  the  absence  of  unknown  parties  haying  actnally 
existing  rights  (which,  however,  had  not  been  advanced  or  asserted) , 
in  the  same  situation  that  our  code,  under  Art.  1381,  places  partitions 
which  have  been  carried  on  under  the  erroneous  idea  that  one  of  the 
co-heirs  who  was  still  living  had  died,  or  had  been  carried  on  in 
ignorance  of  the  existence  of  a  will  which  created  rights  in  the 
property  sought  to  be  partitioned,  and  had  given  to  the  party  in 
whose  favor  they  were  created  a  legal  interest  in  the  partition.  It 
will  be  seen  that  in  the  second  suit  two  out  of  a  great  number  of  heirs 
in  the  maternal  line  were  permitted  quoad  the  heirs  in  the  paternal 
line  to  represent  the  entire  interest  of  the  maternal  line — that  the 
transfer  of  the  real  estate  which  had  been  made  in  the  first  partition 
to  Miss  Mouli6s  was  maintained,  and  that  the  unknown  or  non- 
appearing  heirs  (even  the  minors)  in  the  maternal  line  were  re- 
stricted in  their  remedy  to  a  suit  against  the  co-heirs  of  their  own 
line  for  their  pro  rata  of  what  had  been  received  by  them,  and  to  a 
contribution  in  money  from  one  of  the  co-heirs  in  the  paternal  line, 
who  had  never  paid  back  to  any  one  the  overplus  he  had  received 
in  the  first  partition. 

In  the  case  at  bar  finding  that  four  of  the  presumptive  heirs  of  J. 
E.  Choppin  have  been  duly  cited  and  are  in  court ;  that  they  have 
permitted  judgment  to  be  rendered  against  themselves  as  such 
in  the  lower  court,  disclaiming  neither  there  nor  here  their  heir- 
ship; finding  that  certain  known  heirs  of  Mrs.  Choppin  have  re- 
nounced, and  that  if  there  be  any  other  heirs,  they  are  unknown — 
at  all  events  that  they  have  certainly  not  presented  themselves, 
and  finding  no  rights  of  creditors  involved,  we  are  of  the  opinion 
that  under  the  exceptional  circumstances  of  this  case  the  plaintiffs, 
as  joint  owners  of  the  property,  are  justified  and  warranted  in  pro- 
ceeding contradictorily  against  these  four  heirs  of  J.  E.  Choppin  as 
representing  his  entire  interest  in  the  property,  and  in  assuming  that 
the  apparent  interest  therein  of  Mrs.  Choppin  has  been  cast  upon 
four  heirs  (now  in  court)  by  reason  of  accretion  and  of  the  indivisi- 
bility of  their  acceptance  of  the  succession  of  their  brother.  In  the 
examination  of  this  case,  that  of  Savage  vs.  Williams,  16  An.  252, 
has  not  escaped  our  notice.  Should  any  claims  be  hereafter  pre- 
sented under  a  claim  of  right  under  and  through  Mrs.  Choppin, 
the  sale  which  will  be  made  in  this  proceeding  will  none  the  less, 
stand. 
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For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjndged  and 
decreed  that  the  jadgment  of  the  District  Ooorfc  be  and  the  same  is 
hereby  affirmed. 

Rehearing  refused. 


No.  11,460. 
James  A.  Hyde  vs.  Charles  H.  Teal. 

On  the  Motion  to  Dismiss. 

Tbe  afBdavit  of  plaintiff  In  support  of  bis  petition  for  an  injunction  places 
the  damages  at  Issue  In  the  suit  at  over  two  thousand  dollars. 

The  charge  that  they  are  fictitious  and  inflated  to  give  this  court  jurisdiction 
isnotsustaiuedby  the  facts. 

Motion  to  dismiss  falls. 

On  thk  Mekits. 

The  police  jury  passed  an  ordinance  changing  the  direction  of  a  public  road. 

To  annul  this  ordinance,  at  the  instance  of  an  individual,  an  interest  must  be  es- 
tablished. 

A  strip  of  land  between  the  public  road  and  the  landing,  to  which  plaintiff  hauled 
his  freight  for  shipment,  is  the  private  property  of  the  defendant. 

Before  obtaining  the  right  of  passing  over  this  strip  of  land,  plaintiff  is  without 
interest  and  can  not  sustain  an  action  to  compel  the  defendant,  acting  under 
an  ordinance  of  thepollce  jury,  to  remove  an  obstruction  placed  on  the  road 
which  prevents  plaintiff  from  haulinj;  his  freight  over  defendant's  land  to  the 
landing  on  the  river. 

The  injunction  Issued  did  not  restrain;  it  was  nuspendedpenden/elUe;  the  damages 
claimed  are  therefore  not  allowed. 

APPEAL  from  the  Fourth  District  Court,  Parish  of  Qrant. 
Wear,  J. 

Robt.  P,  Hunter  Attorney  for  Plaintiff  and  Appellant : 

The  banks  of  a  navigable  stream  are  public  property ;  any  one  may 
freely  land  their  boats,  tie  to  the  trees  growing  there ;  drag  nets, 
deposits  goods,  etc.  Civil  Code,  Art.  453;  15  An.  544-577;  33 
An.  371;  40  An.  253. 
There  is  a  servitude  of  way  in  favor  of  the  public  along  the  banks  of 
navigable  streams  for  levees  and  a  public  road.  Civil  Code,  Art. 
696;  36  An.  784;  34  An.  498,  85;  40  An.  253;  42  An.  614;  43 
An.  276;  16  An.  644;  33  An.  371;  15  An.  577;  13  An.  129;  10 
An.  171,  623;  6  An.  460;  3  An.  482;  14  An.  285. 
.  All  roads  opened  by  the  Legislature,  by  the  police  juries  and  by 
private  individuals  along  their  fronts  are  public  roads,  and  can 
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only  be  changed  by  the  police  jury  by  appointing  a  jurj'  of  six 
freeholders,  who  must  be  sworn  as  such.  Revised  Statutes,  Sees. 
3368,  3369;  Torres  vs.  Falgoust,  33  An.  660;  3  An.  482;  17  An. 
172. 

No  one  may  obstruct  a  public  road  by  building  a  fence  across  it,  or 
laying  timbers  on  it,  etc.  Revised  Statutes,  Sees.  3379,  3380; 
Black  vs.  Towboat  Co.,  31  An.  497;  McDonough  vs.  Calloway, 
7  Rob.  442. 

One  whose  property  is  enclosed  by  that  of  others  has  the  right  of 
egress  and  ingress  to  and  from  the  public  road  or  a  free  water 
course.  Barbin  vs.  Police  Jury,  15  An.  544;  35  An.  784;  Rail- 
road Co.  vs.  McCloskey;  Civil  Code,  Art.  702. 

Any  person  may  sue  by  injunction  to  prevent  another  from  commit- 
ting a  public  nuisance  by  enclosing  a  street,  road  or  other  public 
place.  Dudley  vs.  Tilton,  14  An.  281;  7  Rob.  442;  31  An.  497; 
Torres  vs.  Falgoust,  33  An.  660;  same  case,  33  An.  760-6;  Ste- 
vens vs.  Walker,  16  An.  677;  New  Orleans  vs.  Gravier,  11  Mar- 
tin, 620;  Goodwill  vs.  Police  Jury,  38  An.  765;  20  An.  226; 
Gravier  vs.  Judge,  33  An.  760;   Code  Practice,  Art.  298,  No.  4. 

The  issuance  of  such  an  injunction  in  a  prohibitory  form  is  a  matter 
of  right  and  not  of  discretion  with  the  judge.  7  Rob.  442;  Mc- 
Donough vs.  Galloway;  Black  vs.  Towboat  Company,  31  An. 
497;  31  An.  499;  29  An.  795;  34  An.  784;  33  An.  108;  36  An.  561; 
C.  P.  303;  33  An.  660. 

A  suspensive  appeal  lies  from  an  order  dissolving  the  injunction  on 
bond  leaving  the  injunction  in  force  pending  the  appeal;  this  is 
a  settled  constitational  right.  Sentell  vs.  Judge,  38  An.  31; 
Sigur  vs.  Judge,  33  An.  133;  22  An.  612;  24  An.  154;  Torres  vs. 
Falgoust,  33  An.  660,  760;  1  N.  S.  73;  3  Rob.  103;  11  Rob.  463; 
14  An.  67;  7  Rob.  442;  12  An.  466;  22  An.  612. 

If  a  suspensive  appeal  lies  from  the  order  dissolving  the  injunction 
on  bond,  it  was  a  denial  of  a  plain  right  and  of  justice  for  the 
lower  judge,  in  this  case,  to  suspend  the  injunction  by  his  mere 
verbal  order,  and  never  allow  it  to  go  into  effect  at  all.  No 
authority  was  or  can  be  shown  to  justify  such  a  course. 

It  was  and  is  ''  adding  insult  to  injury"  when  on  the  trial  he  dis- 
solved the  injunction,  gave  one  hundred  and  fifty  dollars  dam- 
ages against  plaintiff,  as  if  it  had  been  enforced  pendente  lUe, 
and  then  refused  to  plaintiff  a  suspensive  appeal,  which  would 
leave  the  injunction  in  force. 
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W.  C.  Roberts  and  Henry  Bernstein  Attorneys  for  Defendant  and 
Appellee : 

It  is  a  well  settled  fact  that  when  a  demand  for  damages  is  eng^raf ted 
on  the  principal  demand,  and  when  such  demand  for  damages  is 
fictitious  and  inflated  for  the  purpose  of  giving  the  Supreme 
Court  jurisdiction,  the  appeal  should  be  dismissed.  38  An. 
891,  Atwood  vs.  Gushing;  36  An.  287,  March,  Tutrix,  vs.  L.  Mc- 
Neely  et  aZ.;  34  An.  1025,  Kelly  vs.  Bernstein;  13  An.  336. 
Rutherford  vs.  Hennen;  21  An.  745;  9  An.  3;  1  An.  310;  6  An. 
735  and  4  An.  213,  and  authorities  therein  cited. 

Attorney's  fees  are  not  recoverable  by  plaintiff  in  injunction  in  the 
same  suit.  28  An.  729,  Chapies  vs.  Preston;  20  An.  573,  Bank 
of  N.  O.  vs.  Toledano;  14  An.  701. 

Attorney's  fees  not  being  thus  recoverable  can  not  be  computed  in 
calculating  the  appealable  amount.  36  An.  288,  March,  Tutrix, 
vs.  L.  McNeely  ct  al. 

In  determining  whether  or  not  the  damages  claimed  are  fictitious  and 
inflated  the  court  should  look  to  the  nature  of  the  action  and 
the  evidence  offered,  and  if  it  appears  therefrom  that  the  dam- 
ages claimed  are  vague,  speculative  and  rambling,  such  claim 
can  not  be  taken  into  consideration  in  computing  the  appealable 
amount.  38  An.  801,  Manning's  unreported  cases,  Atwood  vs. 
Gushing;  6  An.  735;  4  An.  213,  13  An.  336;  Rutherford  vs. 
Hennen. 

The  value  put  upon  the  right  claimed  by  plaintiff  in  his  petition 
is  the  test  of  the  jurisdiction  of  the  Supreme  Gourt.  35  An.  785, 
R.  R.  Go.  vs.  McGlosky  et  al, 

A  mandatory  injunction  can  not  issue  pendente  lite,  31  An.  497, 
Black  vs.  Good  Intent  Towboat  Go. 

An  injunction  can  not  issue  to  restrain  an  act  already  accomplished. 
31  An.  105,  Trevene  vs.  School  Board. 

A  preliminary  injunction  can  not  issue  to  oust  one  in  possession.  36 
An.  561,  Railroad  Go.  vs.  Railroad  Go. ;  41  An  951,  State  ex  rel. 
Raymond  vs.  Judge. 

An  individual  has  no  capacity  to  complain  of  a  common  injury.  L. 
Digest,  p.  310,  No.  8,  citing  1st  Woods,  p.  124,  Morgan  vs. 
Graham. 

The  bank  of  a  river  or  stream,  in  a  legal  sense,  is  ^'that  which  contains 
It  in  its  ordinary  state  of  high  water."   Revised  C.  G.,  Art.  467. 
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Servitudes  imposed  for  public  utility  on  the  banks  of  navigable 
streams  are  regulated  by  special  laws.  Revised  C.  C,  Art.  665, 
16  A.  P.  231. 

The  only  right  of  passage  guaranteed  by  the  law  is  the  right  of  one 
whose  estate  is  enclosed  to  have  an  outlet  to  a  public  road,  and 
even  this  right  is  burdened  with  the  charge  of  indemnification 
for  the  damages  the  party  may  suffer  across  whose  property  the 
passage  goes.  Revised  G.  C,  Arts.  669  and  702;  Martin  et  aL 
vs.  Patin  et  al.,  16  La.,  p.  55. 

The  right  of  passage  should  be  restricted  within  those  cases  coming 
clearly  within  the  provisions  of  the  law.  Martin  et  al,  vs.  Patin 
et  al.,  above  cited. 

The  right  to  the  use  of  the  banks  of  navigable  streams  granted  under 
Article  455  of  the  Revised  Oivil  Code  is  a  right  of  use  to  the 
public  when  navigating  the  stream,  and  is  restricted  to  such  uses 
as  are  therein  specified,  *'  the  landing  of  vessels,  drying  of  nets, 
etc."     38  An.  416;   12  An.  655;  6  An,  460;  5  An.  37. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  There  is  a  landing  place  on  the  Red  river,  about  a 
mile  above  the  town  of  Colfax,  known  as  Buckeye  Landing.  The 
old  road  from  that  town  to  that  landing,  about  the  distance  just 
stated,  runs  along  the  bank  of  the  river. 

At  Buckeye  Landing  this  road  leaves  the  bank  of  the  river;  turns 
at  right  angles,  and  runs  through  a  lane  a  short  distance,  thence 
parallel  to  and  along  the  bank  of  Boggy  Bayou. 

Plaintiff  is  a  merchant,  and  Buckeye  Landing  is  the  nearest  land- 
ing to  his  store. 

Since  1887  he  receives  and  ships  his  freight  at  this  landing,  by  the 
boats  navigating  Red  river. 

Two  or  three  others,  dealers  in  lumber,  shipped  lumber  from  this 
point. 

The  plaintiff  sought  to  enjoin  the  defendant,  who  is  a  merchant,  to 
prevent  him  from  fencing  this  road,  and  to  compel  him  to  remove 
his  fence. 

He  says  that  the  defendant,  moved  by  business  rivalry  and 
jealousy,  recently  built  a  fence  across  the  public  road  leading  from 
his  store  to  the  landing  on  the  river,  thereby  stopping  him  and  the 


NEW  ORLEANS,  APRIL,  1894.  649 


Hyde  vs.  Teal. 


public  from  all  use  of  the  road  to  the  landing  and  the  landing 
iteelf. 

The  damages  alleged,  consisting  of  injury  to  business,  actual  loss 
and  other  items,  aggregating  three  thousand  seven  hundred  and  fifty 
dollars. 

In  his  petition  for  an  injunction  he  prays  that  the  defendant  be 
restrained  from  interfering  with  his  access  to  the  landing,  and  that 
he  be  ordered  to  remove  the  fences,  and  that  the  sheriff  enforce 
compliance  with  the  order. 

The  papers  were  served  on  the  defendant.  The  sheriff  was  noti- 
fied by  the  district  judge  not  to  enforce  the  writ  of  injunction. 

The  defendant  in  his  answer  denies  that  he  acted  arbitrarily  as 
charged,  or  that  he  was  actuated  by  a  desire  to  thwart  and  annoy 
plaintiff  in  his  business. 

In  a  motion  to  dissolve,  which  was  referred  to  be  tried  with  the 
merits,  he  sets  up  that  an  injunction  will  not  issue  to  restrain  an  ac- 
complished act;  that  he  can  not  by  an  injunction  be  ousted  of  posses- 
sion, and  that  plaintiff  is  without  capacity  to  champion  a  cause 
alleged  by  him  to  be  public. 

The  judgment  appealed  from  rejects  plaintiff's  demands,  dissolves 
the  injunction  and  sets  aside  the  order  to  remove  the  fence  (the 
order  previously  suspended  by  the  judge),  and  decreed  that  defend- 
ant's reconventional  demand  be  sustained  to  the  amount  of  one  hun- 
dred and  fifty  dollars,  damages  as  attorney's  fees. 

From  this  judgment  the  plaintiff  appeals. 

On  the  trial  it  was  shown  that  the  police  jury  passed  an  ordinance 
to  authorize  the  defendant  to  move  the  road  back  some  distance. 

Tbe  change  in  the  road,  the  defendant  contends,  was  made  neces- 
sary by  the  caving  banks  extending  into  and  taking  away  a  portion 
of  the  road. 

He  also  contends  that  the  river  at  its  most  extreme  flood  has 
never  reached  Buckeye  Landing,  and  that  it  is,  therefore,  not  on  the 
bank  of  the  Red  river. 

The  record  shows  there  is  a  strip  of  land  between  the  public  road 
and  the  Buckeye  Landing,  of  some  thirty-five  or  forty  yards,  i.  e., 
between  the  road  and  landing  at  the  point  the  road  leaves  the  direc- 
tion parallel  to  the  river  and  turns  at  right  angles  and  runs  toward 
plaintiff's  place. 

It  is  admitted  that  the  defendant  is  the  owner  of  the  land  all  the 
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way  from  where  the  new  road,  referred  to  in  the  pleadings,  com- 
mences, to  the  town  of  Colfax,  and  that  his  lands  extend  from  the 
new  road  to  the  river,  as  shown  by  a  map  annexed  to  the  record. 

The  defendant  and  appellee  moves  to  dismiss  the  appeal  on  the 
ground  that  the  court  is  without  judisdiction  ratione  materim  and 
urges  that  the  damages  claimed  are  fictitious  and  inflated. 

On  Motion  to  Dismiss  for  Want  of  Jurisdiction  Ratione 

Materia. 

The  allegations  for  the  injunction  are  supported  by  the  required 
affidavit. 

Plaintiff  represents  in  his  petition  that  the  fences  of  which  he  com- 
plains effectively  obstruct  all  transportation  to  or  from  the  landing 
at  which  he  received  freight  or  from  which  he  shipped  produce  to 
the  market. 

That  these  obstructions  seriously  interfered  with  his  business  and 
placed  him'^to  considerable  disadvantage  as  compared  to  those  who 
are  more  favored  in  this  respect. 

Other  causes  of  loss  are  alleged  and  supported  by  his  affidavit. 

Judged  by  reference  to  the  premises  stated  and  pleaded  by  the 
plaintiff  the  amount  of  damages  do  not  appear  to  have  been  fixed 
with  the  view  only  of  giving  this  court  jurisdiction. 

There  are  items  of  damages  claimed  which  can  not  be  added  in 
computing  the  appealable  amount. 

Sufficient  of  the  damages  laid,  however,  remain  to  save  the  de- 
mand from  being  considered  entirely  unfounded. 

The  amount  thus  remaining,  in  so  far  as  relates  to  jurisdiction,  is 
within  the  jurisdiction  of  the  court. 

The  premises  upon  which  the  plaintiff  relies  may  be  error,  bat 
arguing  in  support  of  the  grievances  he  alleges,  and  assuming  for  the 
purpose  of  testing  a  question  of  jurisdiction  that  the  law  he  invokes 
bears  him  out,  the  court  has  jurisdiction  of  the  case. 

In  reference  to  the  damages  the  defendant  claims  one  thousand 
and  nine  hundred  dollars. 

This  does  not  give  this  court  jurisdiction.  It  can  not  be  calculated 
in  determining  the  question  of  jurisdiction. 

But  these  damages,  as  claimed,  in  a  measure  corroborate  plaintiff's 
jurisdictional  allegations. 

Arising  from  the  same  differences  between  the  parties  the  amount 
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claimed  by  the  defendant  makes  it  not  unreasonable  that  plaintiff 
should  claim  jurisdiction  on  the  gpround  that  his  damages  exceed  two 
thousand  dollars. 

On  the  Merits. 

The  gravamen  of  plaintiff's  petition  is,  the  right  of  shipping  freight 
and  receiving  freight  at  Buckeye  Landing  and  of  passing  over  the 
public  roads  leading  to  that  place. 

The  grounds  set  forth  all  converge  to  the  maintenance  of  that 
alleged  right. 

Each  item  of  the  damages  claimed  is  laid  as  arising  from  the  ob« 
structions  across  the  public  road  which  prevent  access  to  the  landing. 

The  action  of  the  police  lury  is  assailed  in  so  far  as  that  body  may 
have  sanctioned  the  closing  of  the  road. 

If  there  were  no  landing  at  the  place  on  the  river,  referred  to  in 
the  petition,  the  damages  would  be  groundless,  for  they  all  point  to 
the  alleged  injury  suffered  by  plaintiff  in  his  business,  not  because 
of  the  closing  of  the  public  road  per  ae,  but  on  account  of  the  im- 
pediment to  his  shipments. 

He  shows  no  other  interest  in  the  public  road. 

Plaintiff  does  not  sustain  the  right  he  claims — that  which  moved 
him  to  bring  the  suit. 

It  therefore  can  not  be  a  matter  of  any  concern  to  him  that 
the  police  jury  authorized  a  change  in  the  road  over  defend- 
ant's land. 

Should  the  fence  be  pulled  down,  the  short  distance  in  the  public 
road,  leading  to  the  river,  in  the  direction  of  Buckeye  Landing, 
would  not  be  of  any  service  to  any  one,  for  the  strip  of  land  between 
the  road  and  the  landing  is  an  obstacle,  in  this  case,  entirely  in  the 
control  of  the  owner — the  defendant. 

If  the  road  ran  to  the  landing,  there  would  then  arise  an  interest 
that  would  enable  plaintiff  to  sustain  his  action. 

In  Railroad  Co.  vs.  McCloskey,  35  An.  785,  to  which  our  attention 
is  directed  by  plaintiff's  counsel,  *'  the  defendants  had  a  right  of  way 
to  and  from  the  pavilion,"  and  '<  that  for  their  purposes  they  need, 
and  are  entitled  to,  the  use  of  a  wagon."  (Italics  are  ours.)  The 
court  in  that  case  sustained  the  claim  to  a  right  of  way  to  the  pavilion. 

In  another  case,  under  the  same  head-note  as  that  under  which 
the  case  in  35  An.  is  cited,  we  are  referred  to  the  case  of  Barbin 
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VS.  Police  Jury,  16  An.  644,  in  which  it  was  held  that  ''  when  the 
action  of  the  police  jury  made  the  road  a  public  highway,  it  became 
subject  to  the  use  not  only  of  ali  the  citizens  of  the  parish  of 
Avoyelles,  but  of  the  whole  State. 

This  was  a  controversy  between  the  police  jury  and  a  private  indi- 
vidual, who  sought  to  obtain  compensation  for  his  private  road,  sub- 
sequently established  as  a  public  road.  The  right  of  the  public  to 
use  the  road  was  absolute. 

In  the  case  at  bar  the  plaintiff  seeks  to  have  a  road  reopened, 
only  that  he  may  be  enabled  to  transport  his  freight  to  a  landing  on 
the  river,  which  he  can  not  reach  if  his  prayer  be  granted. 

In  Torres  vs.  Falgoust,  33  An.  660,  another  case  cited  by  plaintiff, 
the  road  was  a  public  road,  and  necessary  to  the  plaintiffs,  as  part  of 
the  public,  in  the  carrying  on  of  their  agricultural  operations  and  the 
transportation  of  their  crops  to  market.  There  was  no  question  of 
passing  over  land  not  dedicated  to  public  use. 

We  have  read  all  the  decisions  cited. 

They  do  not  support  the  proposition  that  roads  can  be  ordered  re- 
opened so  that  a  particular  person  may  haul  his  freight  over  private 
property  to  a  landing. 

A  road  may  be  established  over  private  property . 

Though  it  is  of  little  value,  that  value  must  be  compensated  and 
the  right  secured  in  conformity  with  the  provisions  of  the  statutes 
upon  the  subject. 

The  owner  without  a  road  to  whom  his  neighbor  obstinately 
refuses  a  passage  over  a  strip  of  land  ought  not  to  lose,  through  the 
caprice  or  hostility  of  an  unreasonable  neighbor.  But  to  prevent  the 
abuse  of  a  principle  so  delicate  in  the  laws  of  property,  rules  are 
laid  down  which  should  be  literally  followed,  in  order  not  to  disturb 
the  stability  in  the  right  to  property.      The  law  gives  him  a  remedy. 

The  rules  have  not  been  complied  with  by  plaintiff  and  no  attempt 
has  been  made  by  him  under  the  law  to  obtain  the  right  of  pass- 
age over  the  private  property  of  the  defendant.  Article  497  of  the 
Civil  Code  declares,  **that  no  one  can  be  deprived  of  his  property 
unless  for  some  purpose  of  public  utility,  and  in  consideration  of  an 
equitable  and  previous  indemnity,  and  in  a  manner  previously  pre- 
scribed by  law." 

Granted,  that  the  banks  of  a  navigable  stream  are  public  property, 
and  that  any  one  may  freely  land   their  boats,  tie  to  trees  and  de- 
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posit  their  goods  oa  navigable  streams,  that  there  is  a  servitude  of 
way  in  favor  of  the  public  along  the  banks  of  navigable  streams  for 
levees  and  public  roads,  and  that  no  one  may  obstruct  a  public  road 
by  building  a  fence  across  it  without  authority,  it  does  not  follow 
that  a  plaintiff  can  have  annulled  the  proceedings  of  a  police  jury, 
changing  the  direction  of  a  public  road,  in  order  that  he  may  retain 
the  privilege  of  reaching  a  landing  place  on  a  public  stream  over  the 
lands  of  private  individuals. 

These  landings  may  be  reached  over  public  roads  running  to  them, 
but  not  by  passing  over  the  land  of  private  owners. 

The  road  known  as  the  old  road — ^that  which  was  closed  under  an 
ordinance  of  the  police  jury — did  not  extend  to  Buckeye  Landing,  and 
therefore  did  not  give  to  the  plaintiff  the  right  for  which  he  con- 
tends. 

In  Denniston  vs.  Walton,  8  R.  214,  the  court  says :  *'  The  lot  leased 
extends  from  the  public  road  to  the  water's  edge.  Whatever  space 
there  is  between  the  levee  and  the  road  is  private  property,  and  the 
owner  is  entitled  to  the  exclusive  use  of  it.  With  respect  to  the 
part  which  extends  from  the  levee  to  the  river,  the  owner  may  use 
it,  provided  he  does  not  prevent  the  use  of  it  by  others,  as  regulated 
by  the  articles  of  the  code  referred  to  and  in  conformity  to  the  po- 
lice regulations" 

This  principle  is  iterated  in  Carrollton  R.  R.  Co.  vs.  Winthrop, 
5  An.  36. 

The  record  discloses  that  the  banks  of  the  river  at  this  point  are 
above  the  ordinary  state  of  high  water,  and  that  the  landing  above 
the  bank  does  not  extend  to  the  old  road. 

The  space  between  the  road  and  landing  is  private  property,  and 
not  subject  to  the  right  claimed. 

This  intervening  land  is  not  part  of  the  banks,  nor  a  part  of  the 
road.  Without  a  servitude  of  way  over  that  strip  plaintiff  has  no 
cause  of  action ;  there  are  no  approaches  to  the  landing  subject  to 
right  of  way. 

The  Injunction. 

The  demand  of  plaintiff  has  been  considered  by  us  without  ref- 
erence to  the  injunction  to  which  it  was  an  incident. 

It  was  possible  to  dismiss  the  injunction  or  suspend  its  effect  with- 
out touching  the  main  demand. 

The  injunction  contains  two  demands — ^the  principal  one  and  the 
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conservatory  demand.  The  latter  may  be  dismisBed  withont  neces. 
sarily  carrying  with  it  the  dismissal  of  the  former.  Knox  vs.  Coroner, 
13  An.  88. 

In  the  case  at  bar  there  was  not  a  dismissal,  but  an  absolute  sus- 
pension of  the  order  after  it  had  been  issued. 

The  injunction  did  not  affect  anything ;  it  was  null  in  its  effect ; 
an  injunction  that  did  not  restrain. 

In  Beer  vs.  Dirmeyer,  28  An.  136,  the  court  granted  a  rule  /iwi, 
and  after  hearing  depositions  on  each  side  refused  to  grant  the  in- 
junction sued  for. 

No  rule  nisi  was  issued  in  the  case  under  consideration,  but  imme- 
diately after  having  granted  the  order  of  injunction  an  order  was 
issued  to  prevent  its  enforcement ;  in  effect  operating  as  if  it  had 
been  refused  in  the  first  instance  on  a  rule  nisi. 

The  controlling  reason  in  the  cited  case  applies  in  the  present  case. 

The  principal  demand  remained  and  was  decided. 

The  court  refused  to  grant  a  suspensive  appeal  to  the  plaintiff' 
and  thereby  enable  him,  so  far  as  is  related  to  the  injunction,  to 
make  it  effective  pendente  lite.  It  remains  suspensive  as  originally 
ordered. 

The  defendant  has  no  right  to  the  damages  allowed  to  the  de- 
fendant in  reconvention,  and  in  that  respect  the  judgment  must  be 
amended. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
herein  be^ amended  by  rejecting  the  reconventional  demand  for  one 
hundred  and  fifty  dollars  and  by  striking  out  this  amount  allowed  to 
the  defendant  in  the  judgment  appealed  from,  and  that  as  amended 
it  be  affirmed,  and  that  the  defendant  and  appellee  pay  the  costs  of 
appeal. 

Rehearing  refused. 


No.   11,524. 
State  of  Louisiana  vs.  Nora  Oliver. 

The  rule  is  well  established  In  criminal  cases,  in  matters  of  upplicitions  for  new 
trials,  that  the  affidavit  alone  of  the  applicant  is  uot  sufficient.  It  must  be 
supported  by  the  afflddvits  of  others,  and,  when  possible,  by  those  of  the  newly - 
discovered  witnesHes. 

APPEAL  from  the  Sixth  Judicial  District  Court,  Parish  of  Rich- 
land.    Ellis,  J, 
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M.  J.  Gunningfiam,  Attorney  General,  for  State,  Appellee: 

This  appeal  presents  no  question  of  law  which  would  justify  this 
court  in  reversing  the  sentence  and  judgment  appealed  from. 
Applications  for  new  trials  in  criminal  cases  are  addressed  to  the 
judicial  discretion  of  the  presiding  judge,  whose  action  will  not 
be  reviewed  unless  that  discretion  is  clearly  abused,  to  the  in- 
jury of  appellant.  In  this  case  the  application  appealed  to  the 
equitable  consideration  of  the  judge,  who  doubtless  gave  due 
weight  to  the  reasons  urged,  and  is  presumed  to  have  refused 
the  application  because  he  was  satisfied  from  his  knowledge  of 
the  case  that  it  was  without  merit. 


Robert  Whetstone  Attorney  for  Defendant  and  Appellant  filed  brief, 
citing:  8  R.  529,  635,  583;  30  An.  636;  34  An.  100;  10  An.  26;  31 
An.  191,  346,  482;  36  An.  87;  29  An.  589;  38  An.  608. 


The  opinion  of  the  court  was  delivered  by 

NiOHOiiiiS,  0.  J.  The  only  question  submitted  to  us  in  this  case  is 
the  correctness  or  incorrectness  of  the  action  of  the  district  judge 
in  refusing  defendant  a  new  trial. 

It  is  well  settled  that  applications  for  new  trial  in  criminal  cases 
are  addressed  to  the  sound  judicial  discretion  of  the  presiding  judge, 
whose  conclusions  will  be  sustained  unless  manifestly  wrong.  There 
is  nothing  in  this  case  calling  for  a  reversal.  The  application  rests 
entirely  upon  defendant's  own  affidavit. 

In  State  vs.  Washington,  36  An.  341,  we  said:  **  Applications  for 
new  trials  in  criminal  cases  on  the  ground  of  newly  discovered  evi- 
dence must  always  be  received  with  caution.  The  inducements  to 
false  swearing  on  the  part  of  the  person  convicted  are  obvious,  and 
therefore  the  rule  is  well  established  that  his  affidavit  alone  will  not 
suffice.  It  must  be  supported  by  affidavits  of  others,  and  when  possi- 
ble by  those  of  the  newly  discovered  witnesses.  The  mere  statement 
that  the  accused  did  not  know  of  the  testimony  in  time  to  have 
brought  it  forward  is  not  sufficient."  Expressions  of  similar  import 
will  be  found  in  State  vs.  Ootton,  36  An.  980,  and  in  36  An.  87,  State 
vs.  Hyland. 

Judgment  affirmed. 
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State  vs.  Buck  and  Fruit  Co. 

No.   11,166. 

State  of  Louisiana  vs.  Charles  C.  Buck  and  the  Plaquemines 
Tropical  Fruit  Company. 

1.  Notwitbstauding  property  in  dispute  in  a  petitory  action  be  situated  in  the 
parish  of  Plaquemines,  the  Civil  District  Court  of  the  parish  of  Orleans  ac- 
quires full  and  complete  jurisdiction  raiiane  materia  d  persona  if  the  parties 
claiming  ownership  be  personally  cited  therein— same  being  citizens  of  another 
State. 

2.  An  exception  to  the  jurisdiction  of  the  court  ratioue  persona  to  be  availing  must 

be  tendered  in  limine  and  disencumbered  by  any  other  issue. 

3.  No  one  can  acquire  title  to  any  part  of  the  public  domain  by  the  prescription 
acquirendt  causa. 

4.  A  patent  for  public  lands  reciting  that  a  named  party.has  purchased  all  the  un- 

surveyed  sea  marsh  in  a  certain  township  and  range,  west  of  the  Mississippi 
river,  excepting  certain  surveyed  lots  situated  on  the  river,  containing  a  cer- 
tain number  of  acres,  and  extending  back  to  a  certain  named  bay,  according  to 
the  ofHoial  plat  of  the  survey  of  said  lands,  In  the  State  land  ofllce,  does  not 
evidence  a  sale  per  aversiouem. 

5.  The  title  to  alluvion  is  a  purely  accessory  right  attaching;  exclusively  to 
riparian  proprietorship  and  incapable  of  exlfftlng  without  It. 

6.  The  very  object,  purpose  and  scope  of  Act  104  of  1H88  is  to  authorize  the  register 
of  the  State  land  ollico  to  cancel  the  entry  last  made  when  there  are  two  con- 
flicting patents  outstanding  to  the  same  identical  land.  It  does  not  confer  upon 
him  authority  to  hear  and  determine  such  a  controversy. as  this. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Afonroe,  J. 


M.  J.  Cunningham,  Attorney  General,  for  State,  Appellee. 


Henry  J.  Leovy  of  Counsel : 

Declinatory  exception  is  a  dilatory  exception.     Code  of  Practice,  331. 

Declinatory  exception  declines  '^  the  jurisdiction  of  the  judge 

before  whom  it  is  brought." 
All  dilatory  exceptions  must  be  pleaded  before  i88ue  joined.     C.  P. 

33  declares,  in  referring  to  dilatory  exceptions,  '*  in  any  case 

they  must  be  pleaded  in  limine  litiSj  nor  shall  such  exceptions 

be  allowed  in  any  answer  in  any  cause." 
^'  All  dilatory  exceptions  are  waived  by  answer."     Cross  on  Plead* 

ings,  pp.  123,  162. 
'^  A  plea  of  jurisdiction  is  waived  by  one  to  the  merics."     Hennen, 

p.  1162,  No.  2. 
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An  ezceptioii  to  jnrisdiction  must  be  pleaded  in  limine.    Hennen, 

1166,  No.  5;  81  An.  88;  39  An.  624. 
Defendant  can  not  plead  singly  different  technical  objections.    After ' 

exception  to  citation  he  can  not  plead  domicile.     18  An.  409. 
All  dilatory  exceptions  most  be  pleaded  before  default. 
*'  Hereafter  no  dilatory  exceptions  shall  be  allowed  in  any  ease  after 

lodgment  by  defanlt."    O.  P.  833. 
''The  plea  of  discussion  is  a  dilatory  exception,  and  can  not  be 

pleaded  after  defanlt."    84  An.  96. 
''No  dilatory  exception  can  be  pleaded  after  defanlt,  which  is  equiT- 

alent  to  issne  joined."    Hennen,  1163,  No.  6;  16  An.  184. 
"  Plea  to  jurisdiction  is  too  late  after  defanlt."     16  An.  184. 
The  filing  of  a  dilatory  exception,  or  plea  to  the  jurisdiction,  and  an 

answer  to  the  merits  in  the  same  paper,  is  a  toaiver  of  the  dila- 

tory  exceptiop." 
Art.  838,  C.  P.,  referring  to  dilatory  exceptions,  says:  "Nor  shaU 

such  exceptions  hereafter  be  allowed  in  any  answer  in  any 

cause." 
A  dilatory  exception  can  not  be  pleaded  with  the  answer.    84  An. 

962,  Ohaffe  vs.  Ludeling. 
"  DUatory  pleas  must  be  tendered  and  disposed  of  in  limine,  and  can 

not  be  legally  embodied  in  the  answer."     Robbins  vs.  Martin, 

48  An.  488. 
"The  answer  also  includes  other  matters  of  exception,  dilatory  and 

declinatory  in  character,  which  need  no  other  mention  than  to 

say  they  should  have  been  separately  urged  and  disposed  of  be- 

fore  issue  was  joined  on  the  merits,  and  this  course  not  having 

been  pursued,  they  were  waived,^ ^     Ibid. 
"  Qoing  into  the  trial  without  objection  on  discussion  of  plea  to  the 

jurisdiction  is  a  waiver  of  the  exception." 
"  Defendant  not  insisting  upon  his  exception  being  tried  first  and 

passed  upon  by  the   court,   it   must  be  considered  as  being 

waived."    32  An.  1146. 
Judgment  against  defendant  rendered  out  of  his  domicile  is  valid  if 

he  appears  or  pleads  to  the  merits.    32  An.  1146 ;  39  An.  627 ; 

40  An.  493. 
Exception  is  waived  by  going  to  trial  without  insisting  on  decision 

on  the  exception.    Cross  on  Pleadings,  p.  124,  Sec.  107. 
One  who  proceeds  to  trial  without  asking  for  judgment  on  his  plea  to 
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the  jurisdictioD,  waives  it.     Hennen,  1165,  No.  1;  34  An.  963;  15' 
An.  188;  24  An.  254;  83  An  488;  34  An.  801. 

The  authority  of  a  public  officer  depends  on  the  law  as  it  is  when  he 
acts.  He  has  only  such  power  as  the  law  specifically  granted. 
101  U.  S.  698;  131  U.  S.  173;  5  An.  516;  44  An.  215.  The  reg- 
ister of  the  iand  office  can  not  sell  land  for  less  than  the  price 
fixed  by  statute,  nor  sell  more  land  than  is  paid  for. 

When  lands  are  granted  according  to  an  official  plat,  the  plat  itself 
becomes  as  much  a  part  of  the  grant  or  deed,  so  far  as  limits  are 
concerned,  as  if  it  were  written  out  upon  the  face  of  the  deed. 
128tJ.  S.  691. 

The  boundaries  and  quantity  of  land  granted  by  a  patent  must  be 
ascertained  by  the  descriptive  language  in  the  patent  itself  (20 
Howard,  372) .  The  number  of  acres  stated  in  the  patent  and 
the  price  paid  fix  the  quantity  of  land  sold. 

Batture  or  accretion  formed  at  the  time  of  a  sale  is  not  included  in 
the  sale  unless  expressly  included  in  the  deed.  Ferriere  vs.  Oity, 
35  An.  209;  8  N.  S.  572;  11  La.  140.  Nor  can  batture  owned  by 
the  State  be  transferred  except  by  sale,  at  a  price  fixed  by  law. 

Owners  of  land  are  not  entitled  to  accretion  formed  in  the  rear  of 
their  land.  It  is  only  on  running  streams  that  batture  rights  ex- 
ist. O.  O.  504,  509;  34  An.  837;  85  An.  209;  6  N.  S.  216;  12  La. 
324;   18  La.  122;   143  U.  S.  366. 

Swamp  lands  acquired  by  grant  from  the  United  States  can  not  be- 
come subject  to  private  ownership,  because,  by  deposit  of  sedi- 
ment, they  have  been  elevated  above  the  water. 

A  sale  per  aversionem  only  conveys  all  land  between  designated 
boundaries.  Where  there  are  defined  boundaries  there  can  be 
no  claim  per  aversionem  beyond  them.  O.  C.  826,854,2494; 
Hennen's  Dig.,  p.  1339;  16  La.  185. 

The  act  of  1888,  p.  169,  provides  for  the  issuance  of  warrants  to 
holders  of  patents  erroneously  issued.  It  gives  no  right  to  the 
holder  of  valid  patents  to  remove  alleged  clouds  from  their 
titles.  The  Land  Register  has  no  judicial  power  under  said  act 
to  settle  controversies  relating  to  confliccing  claims.  The  State 
can  not  be  affected  by  the  acts  of  officers  beyond  the  power 
vested  in  them  by  law. 

Prescription  can  not  be  pleaded  against  the  State.  Illegal  possession 
of  public  lands  vests  no  right  whatever.     11  M.  210;  9  R.  288; 
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116  U.  S.  418;  6  R.  R.  482;  43  An.  226;  Hennen's  Digest,  p.  121, 
No.  6;  Bashnell  on  Limitations,  p.  147. 
In  anits  for  damage  actually  done  in  case  of  trespass  and  slander  of 
title,  it  is  not  necessary  to  allege  possession  in  the  plaintiif  j 
Oooley  on  Torts,  p.  832;  Abbott's  Trial  Evidence,  p.  686;  Boone 
on  Code  Pleading,  p.  421. 


Charley  &  Mellen  Attorneys  for  Defendants  and  Appellants: 

The  courts  of  the  parish  of  Orleans  have  no  jurisdiction  over  a  peti- 
tory action  concerning  land  situated  in  the  parish  of  Plaquemines. 
The  fact  that  the  defendant  is  a  foreign  corporation  which  has 
not  declared  the  locality  of  its  domicile,  or  the  name  of  its  agent 
or  officer  in  the  State  upon  whom  service  of  process  can  be  made, 
but  is  carrying  on  business  and  has  an  officer  and  employes  In 
the  parish  of  Plaquemines,  does  not  enable  the  courts  of  the 
parish  of  Orleans  to  acquire  jurisdiction  by  service  upon  the 
officer  of  the  corporation  when  temporarily  in  the  parish  of  Or- 
leans.    Act  149  of  1890. 

The  decision  of  the  Register  of  the  Land  Office  on  April  24, 1889,  ren- 
dered under  authority  of  Act  104  of  1888,  in  favor  of  Patent  No. 
626,  and  canceling  subsequent  patents  issued  for  lands  within 
the  boundaries  designated  in  Patent  No.  626,  is  conclusive  of 
defendants'  right  under  said  patent  to  all  lands  within  said  des- 
ignated boundaries,  and  plaintiff  is  stopped  from  now  question- 
ing said  decision.  138  U.  S.  673;  93  U.  S.  169;  121  U.  S.  488; 
139  U.  S.  163;  Abbott's  Nat.  Digest,  Vol.  3,  p.  797,  title  "Public 
Lands,"  pars.  16,  27,  p.  696;  91  Gal.  168. 

The  State  is  not  excepted  from  the  effects  and  operation  of  the 
.statutes  of  prescription,  when  it  appears  in  a  court  of  justice, 
defendants  and  those  from  whom  they  acquired  title  have  been 
in  possession,  in  good  faith,  under  a  just  title  translative  of  prop- 
erty, and  exercise  the  rights  of  ownership  upon  and  concerning 
the  lands  within  the  limits  defined  in  the  Patent  626,  for  more 
than  twenty  years,  and  this  action  is  barred  by  prescription.  O. 
0.  3621,  3478  et  aeq,;  9  An.  137;  23  An.  670;  30  An.  662. 

Patent  No.  626  is  a  sale  of  "  all  the  unsurveyed  sea  marsh  "  within 
fixed  boundaries,  the  lines  of  township  21  south,  ranges  30  and 
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31  east,  io  the  Southeast  Land  District  of  Lonisianai  west  of  the 
Mississippi  river,  extending  back  to  West  Bay,  excepting  there 
from  the  lotsfronting  on  the  river  and  section  16  in  both  ranges* 

The  expression  '*  containing  1320  acres"  in  said  patent  is  merely  an 
estimate  and  is  controlled  by  the  fixed  bounds,  and  the  patent 
conveys  all  the  land  between  those  bounds,  save  that  specially 
excepted. 

The  printed  words  ''  according  to  the  official  plat  of  the  survey  of 
said  lands  in  the  State  Land  Office"  are  meaningless.  There  can 
be  no  official  plat  of  the  survey  of  unsurveyed  sea  marsh.  G. 
a,  Arts.  854  and  2495;  29  III.  392;  83  N.  Y.  618;  95  U.  S.  661;  0 
Cranch,  178;  3  How.  187;  Eng.  and  Am.  Ency.  of  Law,  VoL  2, 
pp.  499  and  500;  3  Me.  71;  10  Iowa,  249;  13  Pick.  (Mass.)  145; 
27  Barb.  (N.  Y.)  196;  48  Mo.  825;  50  Cal.  439;  21  How.  306;  3 
Rob.  188. 

The  area  of  land  between  the  defined  boundaries,  less  the  exceptions 
designated,  did  not  exceed  1320  acres  at  the  time  of  the  issue  of 
Patent  526,  S<Oth  of  September,  1869.  It  consisted  of  tongues  of 
land  extending  back  to  West  Bay,  as  well  as  the  sea  marsh  ad- 
Joining  the  lots  fronting  on  the  river. 

The  increase  in  the  area  of  land  within  the  defined  boundaries 
has  taken  place  since  the  issuance  of  Patent  626,  and  is  alluvion, 
gradually  formed  solely  by  the  sediment  of  the  Mississippi  river, 
and  belongs,  by  right  of  accretion,  to  the  land  to  which  it  was 
attached.  That  land  was  subject  to  diminution  and  gradual  loss, 
and  is  entitled  to  the  gradual  gain.  C.  C,  Art.  699;  10  Peters, 
662;  23  Wall.  46;  6  Martin,  216;  10  Rob.  99;  Succession  of  Dela- 
chaise  vs.  Chas.  B.  Maginnis,  No.  10,957,  Supreme  Court  of  Lou- 
isiana, not  yet  reported;  Eng.  and  Am.  Ency.  of  Law,  Vol.  1,  p. 
137;  Gould  on  Waters,  2d  Edition,  pp.  311  and  312,  par.  165; 
Laurent,  Principes  du  Code  Civil  Frangais,  No.  6,  and  p.  376. 

Latourettes'  and  Bradford's  maps,  offered  by  plaintiff,  are  shown  by 
the  United  States  Coast  Survey  Chart  of  1884,  and  the  Surveyor 
Qeneral's  and  United  States  Land  Office  certificates,  to  be  incor- 
rect. 

Where  defendant  is  cast  in  an  action  in  which  his  vendor  is  called  in 
warranty  there  must  be  rendered  at  the  same  time  a  judgment 
in  favor  of  the  defendant  against  his  warraetor.  0.  P.,  Art.  886. 
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E.  Howard  McCaleb  Attorney  for  Warrantor: 

Warranty  in  a  contract  of  sale  only  takes  place  in  case  of  eviction. 
B.  O.  C,  Art.  2500  et  seq.  Where  the  plaintiff  does  not  seek  to 
evict  defendant,  bat  its  sole  contention  is  as  to  the  extent,  quan- 
tity and  boundaries  of  defendant's  lands,  nnder  its  title,  defend- 
ant's vendor  is  not  liable  in  warranty. 

Where  a  deed  refers  to  other  deeds  the  description  of  the  latter  will 
by  sach  reference  become  a  part  of  the  former,  and  has  the  same 
effect  as  if  inserted  in  the  subsequent  deed.  Tiedeman  on  Real 
Property,  par.  841;  9  Rob.  30. 


Tlioa,  J.  Semmea  and  Diuine  E,  Fox  on  Application  for  Rehearing : 

The  land  conveyed  by  the  State  was  unsurveyed,  and  therefore  the 
words  ^'according  to  the  official  plat  of  survey  "  can  not  prop- 
erly be  held  to  mean  or  imply  that  the  land  conveyed  by  said 
patent  was  actually  surveyed. 

We  wish  particularly  to  call  the  attention  of  this  court  to  the  con- 
struction by  the  Supreme  Court  of  the  United  States  of  the 
words  <' according  to  the  official  plat  of  survey,"  in  a  patent 
issued  by  the  .United  States,  and  to  the  construction  of  the 
patent  by  the  court  where,  as  in  this  case,  the  survey  may  not 
correctly  delineate  the  true  line  of  divisian  between  the  land 
conveyed  by  patent  and  the  adjacent  water. 

The  form  of  expression  '* according  to  the  official  plat  of  survey" 
has  been  in  use  In  the  public  land  system  of  the  United  States 
from  a  vecy  early  date.  It  has  been  borrowed  and  followed  by 
the  various^  States  which  acquired  lands  from  the  public  domain 
of  the  United  States,  and  so  it  is  found  in  the  patents  issued  by 
the  State  of  Louisiana.  The  construction  of  that  phrase,  there- 
fore, by  the  Supreme  Court  of  the  United  States  is  entitled  to 
the  greatest  possible  weight.  Hardin  vs.  Jordan,  140  U.  S.  871 ; 
Mitchell  vs.  Smale,  Id,  406. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.    Claiming  as   owner,  certain  lands  situated  in  the 
parish  of   Plaquemines,  on 'the  west  side  of  the  Mississippi  river, 
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being  the  whole  of  township  twenty-one  (21)  south,  ranges  thirty 
(80)  and  thirty-one  (31)  east,  containing  more  than  thirty  thousand 
acres — same  being  what  is  commonly  denominated  as  swamp  and  over- 
flowed lands — plaintiff's  averment  is,  that  she  acquired  same,  in  its 
entirety,  except  the  front  lots  which  were  previously  sold  off  by  the 
United  States  government,  and  the  sixteenth  sections  which  were 
dedicated  to  the  public  schools,  ''  and  also  excepting  a  tract  of  land 
between  said  lots,  and  what  is  known  as  '  West  Bay,'  as  per  plan  in 
the  State  Land  Office  at  Baton  Rouge,  said  excepted  tract  being  one 
thousand  three  hundred  and  twenty  acres,  which,  it  is  alleged,  was 
sold  by  the  State  of  Lousiana  in  September,  1869,  by  patent  No.  526, 
to  G.  C.  Packard,  but  which,  though  not  claimed  in  this  suit,  peti- 
tioner does  not  admit  was  sold." 

Petitioner  further  alleges  that  she  acquired  said  lands  by  grant  and 
donation  from  the  United  States  government  by  act  of  Congress 
approved  September  28, 1850,  entitled  an  act  to  enable  the  State  of 
Arkansas  and  other  States  to  drain  the  swamp  lands  within  their 
limits ;  and  other  laws  on  the  same  subject. 

The  further  allegation  is  made  that  Charles  O.  Buck,  of  Baltimore, 
Maryland — ^but,  at  the  time  of  filing  suit,  in  New  Orleans-^and  the 
Plaquemines  Tropical  Fruit  Company,  said  to  have  been  incorporated 
under  and  by  virtue  of  the  laws  of  New  Jersey,  of  which  Charles  C. 
Buck  is  president,  have,  themselves  and  through  their  agents  and 
officers,  maliciously  and  without  probable  cause  denied  petitioner's 
claim  of  ownership,  and  have  slandered  its  title  thereto,  by  setting 
up  title  in  themselves,  as  derived  from  Robert  M.  White,  who  claims 
to  have  acquired  same  through  C.  C.  Packard,  who  obtained  therefor 
patent  No.  526  from  the  State  of  Louisiana  in  1869,  <*  whereas  said 
patent,  to  the  knowledge  of  said  defendants,  shows  no  such  sale  or 
transfer." 

That  they  are  still  continuing  to  slander  and  maliciously  defame 
petitioner's  title  to  said  land,  and  have  recently  stated  and  repre- 
sented that  said  company  was  the  owner  of  same,  and  that  plaintiff 
possessed  no  title  to  any  part  of  it;  and  that  such  statements  had 
recently  been  made  to  different  parties  in  the  city  of  New  Orleans — 
parties  who  had  applied  to  the  land  officers  of  the  government  for  its 
purchase. 

That  upon  this  allegation  of  slander  of  the  petitioner's  title,  daim 
is  made  for  one  thousand  eight  hundred  dollars  damages. 
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Further  allegation  is  made  that  the  defendant,  Back,  has  been  and 
now  is  trespassing  on  said  lands,  catting  and  removing  timber  there- 
from, digging  ditches,  and  otherwise  destroying  portions  of  said 
property  and  greatly  impairing  its  value,  thas  causing  petitioner 
great  and  irreparable  injury,  making  an  injunction  necessary  for  the 
protection  of  her  rights. 

Plaintiff's  prayer  is  for  citation  to  and  service  on  each  of  the  two 
defendants,  commanding  them  to  appear  and  answer  her  demands 
in  the  Civil  District  Court,  in  the  parish  of  Orleans ;  that  a  writ  of 
injunction  issue  restraining  and  prohibiting  them  from  slandering  her 
title,  and  from  trespassing  upon  her  lands,  or  taking,  or  keeping  any 
part  of  same  in  their  possession,  *'  and  from  interfering  in  any  man- 
ner with  the  possession  of  the  petitioner  and  (her)  full  exercise  of 
ownership  over  (the  whole)  of  said  lands;"  and  that  the  defendants 
be  condemned  to  pay  the  sum  of  one  thousand  eight  hundred  dollars 
as  damages  for  the  slander  of  her  title. 

The  defendant.  Buck,  excepted  in  limine  that  plaintiff's  petition 
discloses  no  cause  of  action;  and,  pending  trial  and  final  disposition 
of  same,  both  defendants  joined  in  a  further  exception  to  the  juris- 
diction of  the  court,  ratione  persona^  because  of  their  domiciles 
being  in  New  Jersey  and  Maryland,  respectively,  and  beyond  the 
reach  and  authority  of  the  same.  Both  of  said  exceptions  were 
taken  together,  tried  and  overruled. 

In  their  answer  the  defendants  allege  that  the  company  is  in  full 
and  complete  possession  of  the  property  in  controversy,  and  that 
the  injunction  wrongfully  issued,  reserving  the  benefit  of  their  ex- 
ceptions. 

Subsequently  the  plaintiff  amended  her  petition,  first  reiterating 
the  various  charges  of  her  petition,  averring  the  falsity  of  the  de- 
fendants' claim  of  ownership,  as  derived  through  Louque,  White  and 
Packard,  declaring  that  the  alleged  false  and  slanderous  statementa 
of  the  defendants  constituted  a  cloud  upon  her  title,  and  that  she  had 
suffered  damages  to  the  extent  of  two  thousand  dollars  on  account 
of  their  trespass — claiming  judgment  for  the  total  sum  of  three 
thousand  eight  hundred  dollars.  It  is  concluded  by  a  prayer  to  the 
effect  that  she  be  recognized  as  owner  of  the  land  djBScribed  in  her 
original  petition  and  quieted  in  possession  thereof.  There  being  no 
IMrayer  in  said  supplemental  petition  for  citation  to  the  defendants, 
a  secGind  supplemental  petition  was  found  necessary  for  that  pur- 
pose. 
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To  these  two  aapplexDental  petitions  the  defendants  excepted — 
thoagh  subsequent  to  default  being  taken — to  the  effect  that  the 
court  was  without  jurisdiction  to  hear  and  determine  the  cause, 
because  the  land  alleged  to  have  been  trespassed  upon,  and  of  which 
plaintiflf  seeks  to  be  declared  the  owner  and  put  in  possession, 
is  wholly  situated  in  ^*  parish  of  Plaquemines,  of  this  State,  and 
neither  of  defendants  reside  within  the  jurisdiction  of  this  Honorable 
Oourt,  and  each  one  of  them  has  a  domicile  in  the  said  parish  of 
Plaquemines,  and  hence  (they)  specially  plead  the  want  of  jurisdic- 
tion of  this  Honorable  Court." 

And  subject  bo  said  plea,  and  without  waiving  the  same,  the  de- 
fendants made  further  answer,  and  averred  '*  that  all  of  the  unsnr- 
veyed  sea  marsh  in  township  21  south,  ranges  30  and  31,  lying  west 
of  the  Mississippi  river  and  Grand  Pass  in  the  parish  of  Plaque- 
mines, except  certain  lots  of  small  depth  fronting  on  the  Mississippi 
river,  and  section  16  in  ranges  30  and  81  (school  sections)  was  sold 
and  parted  with  by  plaintiff  for  a  valuable  consideration,  in  1869,  to 
O.  C.  Packard,  and  that  the  right  to  all  accretions  passed  with  said 
sale" — ^then  follows  a  delineation  of  the  claim  of  title  as  above  set 
forth. 

Then  follows  a  circumstantial  and  detailed  account  of  the  circum- 
stances under  which  the  defendant  company  acquired  the  ownership 
of  the  territory  in  dispute,  and  of  the  care  exercised  and  examina- 
tions made,  antecedent  to  making  the  purchase — ^alleging  that  it 
acted  in .  so  doing  upon  the  faith  it  had  in  the  acts  and  representa- 
tio/18  of  the  land  oflcers  of  the  State  government. 

They  pray  that  their  vendor,  Louque,  be  cited  in  warranty,  and  for 
.trial  by  jury;  and,  on  final  trial,  for  verdict  and  judgment  in  favor  of 
-the  defendant  company,  decreeing  it  to  be  the  owner  of  said  lands; 
or,  if  there  be  judgment  in  favor  of  the  plaintiff,  their  prayer  is  for 
like  judgment  against  their  warrantor,  Louque,  in  the  alternative. 

Louque  appears  and  answers  defendants'  call  in  warzanty,  and 
disavows  having  had  any  personal  interest  in  the  land  transaction ; 
and  alleges  that  it  was  made  by  him,  M  the  request  of  the  defend- 
ants, and  that  he  purchased  said  property  for  them,  and  immediately 
«fter  taking  the  title  he  transferred  it  to  them  before  the  same 
notary. 

t    That  he  purchased   from  R.  M.  White,  who  is  bound  to  bim  in 
warranty,  and  should  protect  him  in  every  and  all  particulars.       >  « 
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Thereupon  he  prays  that  the  call  in  warranty  of  the  defendant 
company  be  dismlBsed  as  to  him,  in  so  far  as  it  may  have,  in  any 
manner,  a  tendency  to  make  him  responsible ;  and  that,  in  the  altern- 
ative that  same  should  be  maintained,  he  have  judgment  against  his 
vendor,  White,  whom  he  calls  in  warranty. 

He  also  prays  that  the  Mntnal  National  Bank  and  the  Metropolitan 
Bank  be  cited,  and,  after  dae  proceedings,  that  there  be  judgment, 
in  the  alternative  of  the  plaintiff's  recovery,  ordering  the  surrender 
of  certain  notes  now  in  their  possession  that  evidence  portions  of 
the  purchase  price  of  the  property,  and  requiring  the  same  to  be 
canceled,  as  being  null  and  void. 

The  warrantor,  White,  answered  in  turn  and  plead  a  general 
denial;  and,  subsequently,  the  banks  appeared  and  denied  liability, 
and  disavowed  possession  of  the  notes  they  were  alleged  to  have. 

The  •  defendant  company  pleads  the  prescription  of  five  and  ten 
years,  €tequirendi  causa,  predicated  upon  its  peaceable  and  undis- 
turbed possession j  under  title,  in  good  faith,  as  a  muniment  of  its 
ownership;  and  both  defendants  plead  various  acts  and  proceedings 
of  the  land  officers  of  the  State  government  as  an  estoppel  against 
the  demands  and  claims  of  the  State. 

On  final  trial  there  was  a  verdict  and  judgment  against  the  de- 
fendants, recognizing  the  ownership  of  the  State,  reserving  the 
rights  of  the  defendants  and  Louque  against  White,  warrantor,  and 
making  the  writ  of  injunction  perpetual. 

It  is  firom  this  judgment  that  the  defendants  have  appealed — it 
awarding  plaintiff  no  damages,  and  she  having  made  no  answer  to  the 
appeal  claiming  anything  on  that  score,  there  is  nothing  for  us  to 
decide  except  the  question  of  title. 

Question  was  made  in  the  lower  court  and  it  was  renewed  on  the 
argument  in  this  court  to  the  effect  that  the  Civil  District  Court  of 
the  parish  of  Orleans  did  not  have  jurisdiction  rations  materia 
€t  persona  of  the  defendants,  or  of  the  property  in  controversy — 
it  having  been  considered  untenable  by  the  judge  a  quo. 

After  carefully  analyzing  the  pleadings,  we  have  reached  the  con- 
clusion that  the  defendant's  exception  is  not  well  taken. 

Considering  and  treating  this  as  a  petitory  action  from  its  in- 
•cipiency — and  this  view  is  the  one  most  favorable  to  the  defend - 
:antB — ^we  are  of  the  opinion  that  it  was  correctly  instituted  in  the 
parish  of  Orleans,  notwithstanding  the  res  la  situated  in  the  parish  of 
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Plaquemines,  the  defendant,  Back,  having  been  personally  served 
with  citation  while  temporarily  abiding  in  the  city  of  New  Orleans, 
and  he  being  at  the  time  president  of  the  defendant  company,  and 
both  being  citizens  of  otber  States  than  Louisiana. 

An  action  in  revendication  of  real  estate  may  be  brought  within 
the  jurisdiction  where  the  property  is  situated,  or  that  where  the 
defendant  has  his  residence,  as  the  plaintiff  chooses.  C.  P.  168. 
Hence  the  defendant  has  no  right  to  insist  upon  the  suit  being 
brought  in  the  parish  of  Plaquemines,  and  no  cause  of  objection  that 
it  was  not. 

The  plaintiff  had  the  choice  to  locate  the  suit  at  the  defendant's 
personal  domicile. 

A  further  provision  of  the  law  is  that  ^'  when  the  defendants  are 
foreigners,  or  have  no  known  place  of  residence  in  the  State, 
they  may  be  cited  wherever  they  are  found."     0.  P.  166,  No.  6. 

Considering  the  question  from  the  standpoint  of  the  defendant's 
personal  domicile,  it  is  clear  that  they  had  no  place  of  domicile 
or  residence  in  the  State  that  was  knoum  to  the  plaintiff  at  the  ine^-- 
tion  of  the  suit. 

The  property  in  controversy  being  situated  in  the  State,  and  the 
defendant.  Buck,  being  temporarily  present  in  the  parish  of  Orleans, 
it  was  competent  for  the  court  of  that  jurisdiction  to  cite  him  to 
appear  and  answer  therein ;  and  he  being  the  president  of  the  de- 
fendant company,  it  could  be  likewise  cited  into  court. 

But  if  this  be  considered  and  treated  as  a  question  of  doubt,  we 
think  it  should  be  resolved  against  the  defendants,  because  the 
defendant,  Buck,  first  appeared  and  excepted  that  the  plaintiff's 
petition  disclosed  no  cause  of  action^  and  thus  voluntarily  submitted 
himself  to  the  jurisdiction  of  the  court ;  and  he  being  at  the  same 
time  the  president  of  the  defendant  company,  its  right  of  subse- 
quently excepting  to  the  court's  jurisdiction  is  rendered  exceedingly 
doubtful ;  particularly  as  the  two  defendants  united  in  one  excep- 
tion, and  it  was  engrafted  upon  and  tried  and  decided  with  the  plea 
of  no  cause  of  action. 

The  well-defined  theory  of  our  jurisprudence  is,  that  the  excep- 
tion of  want  of  jurisdiction  ratione  pereonm  to  be  availing  must  be 
presented  in  limine  and  alonej  and  altogether  disconnected  with 
and  disembarrassed  by  any  other  averment  of  fact  which  indicates 
the  joining  of  issue.  If  any  other  issue  be  conjointly  tendered  with 
such  exception,  it  must  necessarily  fail. 
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In  8o  far  as  the  similar  exception  chat  was  tendered  to  the  supple- 
mental petition  is  concerned,  we  consider  it  immaterial,  for  the 
reason  that  the  plaintiff  was  not  bound  to  institate  the  suit  in  the 
parish  where  the  property  is  situated. 

The  plea  of  prescription  that  is  urged  by  the  defendants  is  un- 
availing. Their  claim  of  title  is  founded  upon  the  Packard  patent, 
as  is  clearly  shown  by  their  answer,  their  averment  being  ''  that  all 
of  the  unsurveyed  sea  marsh  in  township  21  south,  ranges  80  and  81, 
lying  west  of  the  Mississippi  river  and  Grand  Pass,  in  the  parish  of 
Plaquemines" — less  certain  exceptions  enumerated — *^was  sold  and 
parted  with  by  the  plaintiff  for  a  valuable  consideration,  in  1869.  to 
O.  0.  Packard,  and  the  right  to  all  accretions  passed  with  said  sale," 
etc.,  and  they  claim  to  have  derived  title  through  Packard.  There- 
fore the  plea  of  prescription  can  not  confer  title  beyond  the  calls 
of  the  patent,  as  nothing  can  conclude  the  right  of  the  State  gov- 
ernment other  than  a  bona  fide  and  actual  sale — though  such  accre- 
tions as  may  subsequently  accrue  may  possibly  attach  thereto.  No 
one  can  acquire  title  from  the  State  by  prescription.  It  Is  a  con- 
dition precedent  to  the  acquisition  of  title  by  prescription  acquirendi 
causa  that  the  property  should  have  been  severed  from  the  public 
domain  and  transferred  to  that  of  private  ownership,  at  the  date  such 
prescription  commenced  to  run. 

In  Sanchez  vs.  Gonzales,  11  O.  S.  207,  we  find  this  proposition 
broadly  stated,  thus : 

**It  is  believed  that  we  may  safely  assume,  as  a  general  rule  of 
Iirescription,  that  the  public  domain  is  not  subjected  to  it  by  any 
length  of  time." 

But  in  that  case  there  was  no  question  of  title  derived  from  the 
State  government,  but  of  one  derived  from  the  Spanish  crown. 

In  Pepper  vs.  Dunlap,  9  R.  288,  the  case  of  Sanchez  was  quoted 
approvingly,  the  court  declaring  that  they  knew  ^'  of  no  law  which 
establishes  the  presumption  of  a  grant  of  any  part  of  the  pnblio 
lands." 

However,  some  doubt  was  created  by  a  dictum  of  the  court  in  same 
case  as  reported  on  a  subsequent  trial  (9  An.  187)  by  the  following 
language  of  the  court,  viz. : 

^'Presciiption  is  one  of  the  modes  of  acquiring  property  by  the 
effect  of  time  and  under  the  conditions  regulated  by  law.  B.  O.  O. 
8420  (old  number). 
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''  There  are  no  other  prescriptions  than  those  established  by  the 
code.     Art.  3433. 

<'  Prescription  runs  against  all  personB,  unless  they  are  included  in 
some  exception  established  by  law.     Id.  3487.  »  *  • 

•  "  Under  the  Spanish  law  property  could  be  acquired  by  prescrip- 
tion against  the  crown.  At  least  we  find  no  exception  in  its  favor 
nor  any  principle  which  prevents  the  operation  of  the  laws  of  pre- 
scription. **♦♦♦** 

«  Under  our  code  we  find  no  express  exception  in  favor  of  the 
State." 

But  in  a  later  case — McCastle  vs.  Chancy,  28  An.  720 — a  contrary 
opinion  is  expressed,  placing  titles  derived  from  the  State  govern- 
ment upon  the  same  basis  as  those  derived  from  the  United  States 
government.  That  was  a  petitory  action,  plaintiff  claiming  title 
from  the  State  of  Louisiana  under  an  act  of  Congress  of  date  May  20, 
1826,  and  demanding  that  the  patent  issued  by  the  United  States  to 
the  defendant  be  declared  null  and  void,  as  having  been  issued  in 
error.  The  court  accepted  the  plaintiff's  view  of  the  case  and  de- 
cided that  the  patent  issued  to  the  defendant  was  erroneous,  but  de- 
clined to  maintain  the  latter's  plea  of  prescription,  employing  the 
following  language,  viz. : 

''The  United  States  parted  with  their  title  when  the  selection  was 
made  by  the  State  of  Louisiana,  in  1866,  and  the  title  remained  in 
the  State  until  it  was  vested  in  the  plaintiff.  Consequently  no  title 
vested  in  Chancy,  the  patentee ;  but  we  think,  while  he  e&uldnot  pre- 
^scribe  against  the  States  or  United  States^  he  was  such  a  possessor  as 
to  require  the  plaintiff  either  to  reimburse  the  value  of  the  mate- 
rials," et<5. 

The  question  treated  of  in  Qraham  vs.  Tlgnor,  23  An.  570,  and 
State  vs.  White,  23  An.  733,  was  that  appertaining  to  the  prescrip- 
tion liberandi  causa,  as  extinguishing  an  ctction  by  the  State  for  the 
•recovery  of  a  debt ;  and  the  opinion  therein  expressed  by  the  court 
does  not  militate  against  that  announced  in  McCastle' s  case. 

Those  cases  were  examined  and  compared  in  our  opinion  in  Reed 
.vs.  Creditors,  39  An.  ^116,  in  which  we  had  occasion  to  express  the 
following  views,  viz. : 

*'  Prescription  proceeds  upon  the  theory  that  one  in  whose  favor 
Ji  right  once  existed  has  lost  recourse  for  its  enforcement  judicially, 
by  reason  of  his  own  neglect  for  such  a  length  of  time  that  it.  would 
be  against  equity  to  permit  its  assertion. 
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**  Sach  an  equity  can  not  arise  in  favor  of  the  subject  as  against 
the  sovereign  by  reason  of  the  failure  of  her  officers  to  perform  their 
duties. 

'*  Certainly  not,  unless  the  Legislature  has  so  declared  in  unmis- 
takable terms." 

To  this  proposition  we  feel  disposed  to  adhere,  as  we  consider  it 
sound  as  well  as  conservative,  and  in  keeping  with  the  views  enter- 
tained by  our  predecessors  in  the  McOastle  case. 

Entertaining  this  view,  we  must  restrict  the  defendants  to  the  title 
which  is  evidenced  by  the  patent  of  their  vendor,  and  such  accretions 
as  may  have  been  added  to  the  land  since  the  date  of  its  issuance. 

On  the  merits,  the  substantial  facts  in  controversy  are  these : 

(a)  In  1869  the  State,  through  the  register  of  its  land  office,  issued 
to  one  0.  O.  Packard  a  patent  certificate  to  certain  lands  which  are 
in  contest,  which  contains  the  following  recitals,  viz. : 

"  Whereas  O.  0.  Packard,  *  ♦  ♦  purchased,  per  warrant  No. 
880,  N.  S.  D.,  dated  September  29,  1£69,  the  following  described 
swamp  land,  subject  to  tidal  overflow,  viz. :  All  the  unsurveyed  sea 
marsh  in  township  21  S.,  ranges  80  and  81  E.,  in  the  Southeastern 
Land  District  of  Louisiana,  west  of  the  Mississippi  river,  excepting 
lots  fronting  on  the  river,  and  sections  sixteen  in  both  ranges,  con- 
taining thirteen  hundred  and  twenty  acres  (1320),  extending  back  to 
West  Bay,  according  to  the  official  plat  of  the  survey  of  said  lands 
in  the  State  land  office;"  it  being  dated  30th  of  September,  1869. 

(We  have  quoted  from  the  certified  copy  made  by  Fremaux,  register, 
on  the  6th  of  January,  1882,  as  the  oldest  of  the  three  in  evidence  and 
brought  up  in  the  original.) 

This  patent  bears  the  signatures  of  the  governor  and  the  register 
of  the  State  land  office,  and  it  is  thus  prefaced,  viz. : 

<<The  State  of  Louisiana  (seal),  Patent  No.  626,"  etc. 

(b)  An  extract  from  the  books  of  the  land  office — that  is  to  say, 
the  stub  from  his  warrant  book  which  shows  that  warrant  No.  880— 
mentioned  in  the  patent — was  issued  to  C.  0.  Packard  on  the  29th  of 
September,  1869,  and  covers  the  quantity  of  1320  acres  of  ''un- 
surveyed sea  marsh  back  of  lots  fronting  on  the  river,"  in  township 
twenty -one  (21)  south,  ranges  30  and  31  east.  It  also  shows  that  the 
the  amount  paid  therefor  was  three  hundred  and  thirty  dollars,  or 
twenty-five  cents  per  acre.  This  data  corresponds  with  the  recitals 
of  the  patent,  and  is  contemporaneous  in  date  therewith — the  one  fully 
identifying  the  other  in  every  particular. 
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(c)  A  certified  extract  famished  by  the  register  exhibits  the  locus 
in  quo,  as  it  was  in  1836,  when  sarveyed  by  G.  F.  Connelly — this  ex- 
hibit having  been  taken  from  an  approved  map  on  file  in  his  office. 

■  It  shows  the  excepted  lots  fronting  on  the  river,  as  well  as  the 
area  that  is  covered  by  the  Packard  patent,  it  being  thus  delineated, 
viz.: 

<•  Certificate  No.  380,  N.  D.  S.  Sea  marsh.  C.  C.  Packard.  Patent 
No.  526,  N.  S.  D." 

Immediately  east  of  the  sea  marsh  thns  indicated  is  the  oatline  of 
the  river,  whilst  on  the  west  and  in  the  rear  of  it  are  written  the 
words  "TTeat -Bay." 

(d)  A  sketch  accompanies  a  certificate  from  the  Surveyor  General 
indicating  the  original  United  Spates  surveys  as  they  appear  on  the 
map  in  his  office,  and  they  show  that  township  twenty-one  (21), 
ranges  thirty  (30)  and  thirty -one  (31),  are,  in  greater  part,  covered 
by  West  Bay,  which  is  given  the  appearance  of  an  arm  of  the  Golf 
of  Mexico,  extending  south  on  an  irregular  line  almost  parallel  with 
the  course  of  Southwest  Pass. 

On  the  trial  the  introduction  of  evidence  took  a  very  wide  range, 
and  this  necessitated  elaborate  argument  and  briefs  on  both  sides  of 
the  controversy ;  but,  in  our  opinion,  the  greater  part  of  it  was  un- 
necessary for  the  determination  of  this,  a  purely  petitory  action, 
depending,  primarily,  upon  a  proper  construction  of  the  patent  that 
was  issued  to  the  defendant. 

We  think  it  evident  from  a  fair  consideration  of  the  patent, 
taken  in  connection  with  the  official  data  we  have  referred  to,  that 
it  does  not  evidence  a  sale  per  averaionem,  but  one  by  measure  or 
quantity. 

It  has  been  determined  that  in  order  *'  to  constitute  a  sale  per 
aversionem  there  must  be  certain  limits,  or  a  distinct  object  described, 
as  a  field  enclosed,  or  an  island,  because  it  is  presumed  the  parties 
have  their  attention  fixed  rather  on  the  boundaries  than  the  enumer- 
ation of  the  quantity."     12  M.  428;  7  An.  672. 

Again :  ^'  That  the  sale  of  a  body  of  land  as  a  section,  which  has 
limits  mathematically  fixed  and  established  an^  generally  known,  is 
not  a  sale  per  averaionem,^^     Phelps  vs.  Wilson,  16  La.  185. 

Again:  *^A  sale  in  which  specific  boundaries  are  given  is  a  sale 
per  aversionem,  or  a  sale  from  one  fixed  boundary  to  anoth  r,  which 
includes  all  the  ground  between  the  parties  mentioned,  whether  the 
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measure  be  correctly  stated  or  not,  the  calls  for  a  boundary  controll- 
ing the  enumeration  of  quantity."  18  La.  526;  19  La.  422;  IR.  84; 
2  R.  367;  9  R.  80. 

Again:  **  The  sale  of  a  certain  number  of  acres  between  certain 
limits  <  so  as]  to  include  the  said  number  of  acres,'  is  not  a  sale  per 
aversUmemy  but  of  the  number  of  acres  specified."  Hoover  vs. 
Richards,  1  R.  84. 

To  constitute  a  sale  one  per  averaionem  the  property  should  be 
designated  by  adjoiniog  tracts,  or  from  boundary  to  boundary.  Hall 
vs.  Nevill,  8  An.  326. 

In  case  the  upper  boundary  be  given  with  sufficient  certainty,  yet 
no  lower  one  is  mentioned,  it  is  not  a  sale  per  aversionem.  Boyce  vs. 
Cage,  7  An.  672. 

Our  code  declares  that  ^'  there  can  be  neither  increase  or  diminu- 
tion of  price  on  account  of  disagreement  in  measure,  when  the 
object  is  designated  by  the  a^^joining  tenements,  and  sold  from 
boundary  to  boundary.     R.  O.  C.  2495. 

The  sale  to  the  defendant's  author  was  not  made  by  certain,  and 
particularly  designated,  fixed,  natural  and  well-known  boundaries 
of  lands  included  within  the  boundaries  indicated. 

A  careful  examination  of  the  patent  will  show  that  only  two 
boundaries  are  given,  and  those  only  imperfectly,  viz. :  (1)  '<  All 
the  unsurveyed  sea  marsh  in  township  21  S.,  ranges  30  and  31  E., 
*  *  *  west  of  the  Mississippi  river,  *  *  *  extending  back  to 
West  Bay,"  etc. — nothing  being  stated  in  reference  to  the  north 
or  south  boundary.  Nor  is  this  all ;  for  there  is  a  further  limitation 
placed  upon  both  of  the  foregoing  limits,  thus:  (I)  <'A11  the 
unsurveyed  sea  marsh,  etc.,  *  *  *  west  of  the  Mississippi  river, 
excepting  late  fronting  on  the  river ^^^  etc. ;  and  (2)  **  extending  back 
to  West  Bay,  aaeording  to  the  official  plat  of  the  survey  of  said  lands 
in  the  State  Land  O^ce."  So  it  appears  that  the  Mississippi  river 
was  not  indicated  as  the  eastern  boundary,  but  the  surveyed  lots 
fronting  on  the  river  were  described  as  intervening  between  the 
river  and  the  land  conveyed,  and  their  dimensions  are  not  given. 
And  it  also  appears  that  West  Bay,  as  it  existed  at  date  of  patent^  was 
not  mentioned  as  the  western  boundary,  but  the  western  boundary 
was  described  as,  in  general  terms,  ''extending  back  to  West  Bay, 
aooording  to  the  official  plat  of  the  survey  of  said  lands  in  the  State  Land 

O0IO6." 
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It  certainly  can  not  be  said  that  the  boundaries  given  were,  in  any 
Preiser  sense,  certain  limits,  definitely  fixed.  The  patent  issued  to 
Packard  did  not  convey  all  the  land  between  adjoining  tenementis;  and 
it  is  of  no  consequence  that  reference  is  had  to  the  township  and  ranges 
in  which  the  land  is  situated,  because  they  are  mathematically  fixed, 
established,  and  well  known  limits.  The  sale  was  made  of  all  the 
unsurveyed  sea  marsh  in  township  twenty -one  south,  with  certain 
exceptions,  containing  thirteen  hundred  and  twenty  (1320)  acres; 
and  which,  according  to  the  official  plat  in  the  land  office,  extended 
back  to  West  Bay,  as  it  once  existed. 

This  is  evidently  a  sale  by  measure.  Oonsidering  the  fact  that  it  was 
a  sale,  or  entry  of  public  land — ^property  of  the  State  of  Louisiana — 
made  by  a  public  official,  in  pursuance  of  special  laws  govc^ming 
their  alienation,  how  could  it  be  a  sale  per  aversionemf 

But  the  register  sold  thirteen  hundred  and  twenty  acres  of  land,  at 
twenty- five  cents  per  acre,  and  that  is  the  quantity  the  patent  con- 
veyed to  Packard,  and  no  more. 

Consequently,  the  claims  of  defendants  must  be  restricted  to  the 
calls  of  the  patent,  unless  they  have  been  extended  or  increased  by 
accretion. 

Without  entering  into  the  elaborate  details  of  the  evidence  appli- 
cable to  the  question  of  accretion  vel  non,  it  will  be  sufficient  to  state 
that  it  substantially  shows  that  the  lands  are  situated  in  the  parish  of 
Plaquemines,  on  the  west  bank  of  the  Mississippi  river,  about 
twelve  miles  above  the  passes.  That  anciently  the  waters  of  West 
Bay  spread  over  the  greater  part  of  said  lands — extending  up  from 
the  Gulf  of  Mexico  as  "an  arm  of  the  sea;"  but  that,  within  the 
past  half- century,  they  have  been  increased  in  elevation  and  ex- 
tended in  area,  and  made  comparatively  high  by  sediment  that  has 
been  periodically  deposited  thereon  by  annual  swells  of  the  Missis- 
sippi river. 

That  this  process  of  elevation  began  about  the  year  1886,  when  a 
crevasse  occurred  in  the  banks  of  the  river  at  a  fisherman's  canal, 
then  known  as  Gilbert's  Canal,  but  ever  since  that  time  known  as 
the  "Jump." 

That  a  United  States  surveyor  made  a  survey  of  the  land  front- 
ing on  the  river  in  1836,  and  divided  same  into  lots,  and  located  the 
sea  marsh,  as  it  then  existed,  in  the  rear  of  said  lots,  in  the  direc- 
tion of  West  Bay — same  not  extending  back  more  than  thirty  (BO} 
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ohainB  (say  two  thousand  feet),  at  its  in^eatest  depth,  and  averaf^ing 
not  more  one  thousand  feet;  that  is  to  say,  to  the  waters  of  West 
Bay. 

These  facts  are  in  keeping  with  the  recitals  of  the  Packard  patent, 
and  the  maps,  plats  and  profiles  of  the  land  office,  we  have  re- 
ferred to. 

In  order  to  furnish  a  more  accurate  idea  of  the  locus  we  haye 
made  the  subjoined  extract  from  one  of  the  briefs  of  defendants' 
counsel,  quoting  from  the  testimony  of  E.  L.  Gorthell,  a  civU  engi- 
neer of  great  skill  and  repute,  viz. : 

'*  I  have  a  knowledge  of  the  '  Jump,'  a  crevasse  leading  out  of  the 
Ifississippi  river,  and  of  the  lands  in  said  *  Jump.'  My  knowledge 
is  from  personal  examination  and  observation  made  at  sundry  times, 
from  May,  1875,  to  July,  1888.  During  that  time,  particularly  dur- 
ing the  first  five  years  of  that  period,  my  business  as  the  resident 
engineer  in  chargb  of  the  construction  of  the  South  Pass  Jetties  and 
as  superintendent  during  a  large  part  of  this  time  of  said  works,  re- 
quired my  presence  in  the  '  Jump,'  where  the  materials  in  the  shape 
of  willows  were  obtained  for  the  construction  of  said  works.  The 
land  on  which  the  willows  grew  was  formed  by  deposits  of  sediment 
from  the  Mississippi  river.  The  quantity  of  the  said  lands  thus 
formed  through  this  crevasse  I  can  not  state.  It  must  have  been 
more  than  six  thousand  acres,  for  this  was  the  amount  of  land  which 
Oapt.  James  B.  Eads,  or  a  company  which  he  represented,  surveyed 
and  obtained  for  the  purposes  of  cutting  the  willows  for  the  jetties. 

*'  From  what  I  consider  reliable  information,  obtained  while  en- 
gaged in  my  business  above  mentioned,  and  particularly  while  gath- 
ering information  for  writing  the  history  of  the  Mississippi  Jetties, 
the  formation  of  the  land  began  in  its  recent  development,  about  the 
year  1835,  by  the  river,  at  an  unusual  fiood,  breaking  through  a 
small  fisherman's  canal,  pouring  its  waters  through  a  very  large 
crevasse,  estimated  to  be  at  that  time  over  one  thousand  eight 
hundred  feet  wide  and  sixty  feet  deep,  into  the  adjacent  ahallow  bay^ 
which  at  that  time  approached  near  to  the  hanks  of  the  river ^  and  was, 
in  general  conditions,  very  much  like  other  bays  still  to  be  seen  on 
either  side  of  the  river  and  its  passes,  entirely  unobstrtbcted  by  islands^ 
and  presenting  a  smooth  sheet  of  water.  The  immense  amount  of  sedt- 
mentary  deposit  carried  in  by  the  rivet*,  after  the  crevasse  formed,  led 
to  an  immediate  and  rapidly  growing  formatitm  of  land.  In  May, 
43* 
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1875,  this  tract  of  land  was  threaded  in  varionB  directions  by  open 
channels  of  snfGicient  depth  and  width  for  a  large  stemwhert 
steamboat  to  navigate,  towing  barges  over  one  hundred  and  fifty 
feet  in  length.  A  main  channel^  wide  and  of  considerable  depth, 
led  from  the  river  to  the  waters  of  the  gulf,  and  subsidiary  channels  led 
from  this  main  channel  in  many  directions,  and  they  were  several  miles 
in  length,  bordered  on  each  of  their  banks  by  growth,  mostly  of  wiUows. 
The  land  and  the  channels  above  mentioned  changed  considerably 
during  the  five  years  required  for  building  the  South  Pass  Jetties. 
The  entrance  channel  narrowed  and  its  depth  was  greatly  reduced. 
The  main  channel  and  all  of  the  subsidiary  channels  above  men- 
tioned were  considerably  reduced  in  length  (width,  evidently) ,  so 
that,  where  it  was  possible  to  navigate  with  the  above  mentioned 
boat  and  barges  in  1876,  it  was  not  possible  to  do  so  in  1879  and 
1880.  A  great  deal  of  the  land  above  mentioned  was,  during  that 
time,  subject  to  overflow  during  the  river  floods,  and  a  deposition 
of  sediment  continued  raising  them  more  and  more  out  of  the 
water. 

''  The  lands  through  which  the  said  Jump  and  its  branches  run  and 
the  said  Jump  and  its  branches  themselves  have  changed  very  ma- 
terially within  my  recollection. 

"  In  the  line  of  my  professional  work  I  have  had  occasion  to  care* 
fully  study  the  physical  conditions  of  the  lower  Mississippi  river  and 
the  result  has  been  that  the  conditions  above  described  at  the  Jump 
prevail  elsewhere  where  the  river  breaks  through  the  narrow  banks 
which  separate  it  from  the  waters  of  the  bay  on  either  side.  At  a 
point  about  three  miles  above  the  head  of  the  pass,  called  Oubitt'a. 
Gap,  the  river  similarly  broke  through.  This  occurred  not  long  be- 
fore the  jetties  were  begun  in  1876.  At  that  time  it  was  a  broad  ex- 
panse of  water  in  the  adjacent  bay,  without  any  sign  whatever  of 
land  appearing  above  the  surface.  This  crevasse  was  about  a  half 
mile  in  width  and  from  60  to  80  feet  in  depth.  The  immense  amount 
of  sedimentary  matter  discharged  into  the  shallow  bay  raised  a  con* 
siderable  portion  of  the  submerged  land  above  the  water  surface  be- 
fore 1880,  on  which  the  reeds,  grasses  and  willows  began  to  grow. 
The  delta  formation  which  took  place  at  the  Jump  took  place  here. 
Several  channels  led  in  various  directions  and  between  them  the 
land  rose  above  the  surface. 

'<  In  1888,  from  my  own  observation,  the  land  had  greatly  extended 
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in  area  and  in  height  above  the  sarface,  and  the  vegetation  upon  it 
had  also  greatly  increased.  Following  the  general  law  of  snch  cre- 
vaasesy  this  process  of  land -making  will  continue  rapidly  until  a 
great  area,  like  that  at  the  Jump,  will  have  been  formed.  The  ulti* 
mate  and  not  very  distant  result  of  the  conditions  existing  at  not 
only  these  two  places,  but  at  others,  is  the  almost  entire  closing  of 
the  outlet.  The  principal  reason  for  this  closing  up  of  crevasses  and 
outlets  is  that  the  river  water  can  not  flow  to  any  great  distance 
from  the  river  over  the  shallow  bays,  on  account  of  the  great  fric* 
tional  resistance  which  the  submerged  lands  present  to  the  flow  of 
the  water.  This  f rictional  resistance  retards  the  velocity  of  the  cur- 
rent, and  the  water,  charged  or  loaded  to  its  full  capacity  when  it 
enters  the  crevasse,  is  not  able  physically  to  carry  its  burden,  and 
drops  it  upon  these  submerged  lands,  and  thus  rapidly  raises  them 
to  the  surface  of  the  ordinary  level  of  the  gulf.  There  are  many 
points  which  I  have  observed  in  the  passes  of  the  Mississippi  and 
along  the  river  near  them,  where  crevasses  took  place  many  years 
ago,  but  by  the  process  above  described  have  been  entirely  closed 
up  and  nothing  is  left  but  a '  scar,'  as  it  were,  to  show  where  a  cut  had 
been  made  in  the  banks  of  the  river  at  some  time  long  past.  It  ia 
an  accepted  axiom  among  the  hydraulic  engineers  of  the  Mississippi 
that  ^the  river  heals  its  own  wounds.'" 

The  evidence  discloses  this  witness  to  have  been  one  of  the  en- 
gineers of  Captain  James  B.  Eads,  and,  as  such,  gave  superin- 
tendence to  the  construction  of  the  jetties  in  1876,  and  subsequent 
years — a  few  years  after  the  Packard  entry  of  the  land  in  contro- 
versy. It  further  shows  that  he  subsequently  wrote  and  published  a 
work  entitled  the  History  of  the  Mississippi  Jetties,  from  which  the 
record  furnishes  several  extracts,  and  we  quote  the  following,  viz. : 

"  About  forty -five  years  ago  the  river  broke  through  its  west  bank, 
twelve  miles  above  the  head  of  the  passes,  at  a  narrow  fisherman's 
canal  that  led  up  to  it  from  the  gulf.  In  a  short  time  a  torrent 
eighteen  hundred  feet  wide  and  sixty  feet  deep  swept  through  this 
crevasse.  For  a  long  time  the  river  at  flood  poured  through  it  with 
great  velocity,  and  spread  its  muddy  waters  far  and  wide  over  the 
shallow  bay.  The  same  principles  that  produced  the  delta  at  the 
mouth  of  the  river  formed  one  here.  After  the  lapse  of  years  there 
appeared  well-marked  channels,  three  or  four  feet  deeper  than  the 
adjoining  shoals,  which  gradually  rose  to  the  surface  by  the  deposits- 
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of  successive  overflows.  These  shoals  confined  the  currents  still 
more  to  the  channels,  and  increased  their  depth.  The  seeds  of 
grasses,  flasks  and  reeds  that  came  down  with  the  river  found  a 
lodgment  on  the  half-submerged  banks,  and  soon  covered  them  with 
a  rank  vegetation.  This  growth  caught  the  sediment  carried  into  It 
by  the  overflowing  waters  and  built  up  the  banks  still  higher,  on 
which  sprang  up  a  dense  growth  of  willows,  crowding  out  the  weaker 
vegetation  and  taking  possession  of  the  whole  district.  A  richer  and 
more  conveniently  arranged  harvest  field  for  the  jetties  than  this 
great  tract  of  willows  could  not  have  been  found.  This  crevasse  is 
generally  known  as  the  'Jump.'  The  passes  of  the  Jump  were  suffi- 
ciently wide  and  deep  to  admit  a  good -sized  steamboat,  and  they 
ramified  this  sub- delta  in  every  direction." 

Taking  the  testimony  of  this  witness  as  our  guide,  and  we  think 
it  but  fair  that  we  should  do  so,  it  appears  evident  that  the 
alluvial  deposits  he  describes  gave  greatest  elevation  to  the  lands  in 
question  during  the  series  of  years  immediately  suoeeeding  1836^  the 
year  during  which  the  crevasse  occurred,  and  consequently  there 
must  have  been  a  large  area  of  land  raised  above  inundation,  as 
well  as  tidal  overflow,  at  date  patent  issued  to  Packard  in  1869 — 
more  than  thirty  years  subsequently. 

The  precise  condition  of  things  existing  at  date  of  issuing  patent, 
is  not  clearly  ascertainable  from  the  evidence,  bat  it  is  quite  appar- 
ent that  such  elevated  area  mvAt  have  extended  much  beyond  the 
Umite  of  the  tract  it  conveyed  to  Packard,  taking  the  surveyed  lots  on 
the  river  front  as  the  initial  point  of  calculation. 

And  presumably  the  register  of  the  land  office  was  aware  of  the 
status  of  the  sea  marsh  in  this  locality,  and  issued  his  warrant  of 
location  as  well  as  the  patent  conformably  thereto. 

Accepting  this  as  the  true  situation  of  the  land  conveyed  by  the 
patent,  it  is  quite  manifest  that  it  did  not  constitute  a  riparious 
estate,  in  th^  sense  of  the  civil  law,  to  which  the  described  accretions 
attached. 

In  the  recent  and  conspicuous  case  of  Delachalse  vs.  MaginniS|  44 
An.  1043,  this  question  passed  under  critical  review  and  analysis, 
and  this  court,  through  Mr.  Justice  Fenner,  as  its  organ,  said : 

'^  The  principle  underlying  and  determining  the  title  to  alluvion  in 
our  system  is  the  equitable  one  expressed  in  the  maxim  Qui  eentit 
<mu8   sentire  debit  et  commodum.     As  Portalis,  in  his  '  Expose  des 
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Motifs '  of  the  Oode  Napoleon,  quaintly  says:  *  There  exists,  so  to 
speak,  an  aleatory  contract  between  the  riparions  owner  and  nature, 
whose  action  may  at  any  moment  despoil  or  increase  his  estate,  in 
which  sense  it  may  be  said  that  rivers  give  or  take  away  like  chance 
or  fortune.'  If  it  takes  away,  the  owner  must  bear  the  loss ;  if  it 
gives,  justice  accords  him  the  gain. 

**  Another  principle  is  that  the  title  to  alluvion  is  a  purely  acces- 
sory right,  attaching  exclusively  to  riparian  proprietorship^  and  in- 
capable of  existing  without  it.  This  is  implied  in  the  very  name 
given  to  the  right  as  a  right  of  accession;  and  the  chapter  of  the 
code  under  which  the  provisions  relative  to  alluvion  are  found  is 
headed  thus :  *  Of  the  Right  of  Accession  to  What  Unites  or  Incor- 
porates Itself  to  the  Thing,^  As  strongly  stated  by  this  court  in  the 
leading  case  on  the  subject,  riparian  ownership  is  *  of  the  essence  of 
the  right  of  alluvion ;  the  alluvion  is  but  the  accessory;  the  front 
tract  is  the  prtndpal;  the  former  can  not  exist  without  the  latter.*  " 
Municipality  vs.  Cotton  Press,  18  La.  219;  vide  Ruch  vs.  Oity,  48 
An.  275. 

But  the  principle  has  been  incorporated  into  our  code  in  the  fol* 
lowing  words,  viz. : 

<(  The  accretions  which  are  formed  successively  and  impercepti- 
bly to  any  soil  situated  on  the  shore  of  a  river  or  other  stream  are 
called  alluvion. 

**The  alluvion  belongs  to  the  owner  of  the  soil  situated  on  the  edge 
of  the  water^  whether  it  be  a  river  or  stream,  and  whether  the  same 
be  navigable  or  not,"  etc.     R.  O.  O.  609. 

Oounsel  quotes  from  the  early  case  of  Stephenson  vs.  Goff,  10  R. 
99,  as  favoring  the  theory  of  the  defendants,  but  we  do  not  so  con- 
sider it. 

It  says:  '*  Where  it  is  shown  that  the  boundary  lines  of  the  land 
claimed  by  one  holding  under  a  conflrmatioa  by  the  United  States, 
and  a  survey  made  by  a  government  surveyor,  were  run  as  near  as  pos" 
eible  to  a  6ar,  the  whole  of  which  was  subject  to  be  overflowed  at 
high  water,  and  the  greater  part  of  it  to  an  annual  overflow,  so  as  to 
include  all  the  high  land  susceptible  of  ownership,  the  proprietor 
will  be  entitled  to  all  the  alluvion  or  batture  subsequently  formed  on 
the  site  of  the  bar." 

But  we  are  of  the  opinion  that  a  proper  construction  of  the  fore- 
going quotation  confirms  our  view. 
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See  also  Ferriere  vs.  Oity,  85  An.  209. 

On  the  law  and  the  evidence  onr  concluBion  is  clear,  to  the  effect 
that  the  defendants  are  not  entitled  to  the  alluvion  that  has  been 
formed  in  the  rear  of  the  sea  marsh  their  vendor  acqoired  from  the 
fltate. 

Dorini^  the  progress  of  the  trial  the  defendants  set  ap,  as  an 
estoppel  against  the  demands  of  the  State,  the  proceedings  and 
decision  of  the  register  of  the  land  office,  in  1889,  wherein  he  recog- 
nized the  title  of  the  defendants  under  the  Packard  patent,  and  can- 
celed certain  entries  of  other  parties  of  portions  thereof,  as  being  in 
conflict  therewith — ^acting  under  the  authority  conferred  by  the  pro- 
visions of  Act  104  of  1888. 

We  do  not  think  this  a  serious  plea,  because  the  law  referred  to 
has  no  application  to  this  class  of  cases. 

The  act,  in  terms,  confers  upon  the  register  authority,  under  the 
•circumstances  and  conditions  named,  to  cancel  ''  dual  or  double 
entries,"  which  have  been  made  *'  by  conflicting  claimants  "  to  the 
«ame  identical  land.  But  the  lawmaker  was  so  cautious  as  to  place  a 
limitation  upon  the  power  conferred,  and  only  authorized  him  to 
**  cancel  the  last  entry  made,  provided  such  entry  was  made  through 
•error,  mistake  or  otherwise ;  and  provided  further,  that  the  first  or 
iormer  entry  is  held  to  be  valid."     Sec.  1,  Act  104  of  1888. 

The  following  is  the  text  of  the  register's  decision,  viz.  : 

<'  Baton  Rouge,  April  24,  1889, 

*'This  matter,  having  been  submitted  by  R,  M.  White^  upon  the 
•evidence  filed  by  him,  and  the  defendant,  Bayley,  having  been 
notified  by  letter  of  said  White's  application  for  cancellation  of  hiB 
patents,  and  the  said  letter  having  been  returned  in  due  course  of  mail 
Q»  uncalled  for  y  and  the  evidence  being  in  favor  of  said  White's  appli- 
cation, under  and  by  virtue  of  Act  No.  104  of  188S,  I  do  hereby 
cancel  patenU  Nos.  2050  and  3072,  issued  to  said  G.  W.  B.  Bayley, 
agent,  respectively,  on  the  27th  April,  1875,  and  12th  day  of  June, 

1875.     This  24th  day  of  April,  1889. 

John  S.  Lanier,  Register, 

Now  it  appears  that  the  defendants  trace  title  to  the  lands  in  con- 
troversy through  the  identical  R,  M,  WhitCj  upon  whose  application 
the  patents  of  Bayley,  supposed  to  be  in  conflict  with  his  own,  were 
•canceled.    It  also  appears  that  the  decision  was  based  solely  and  e^  . 
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i^iuiTely  npon  the  evidence  he  filed,  and  that  the  contestee  was 
never  notified  of  said  proceedings  at  all.  And  neither  he  nor  his  as- 
signom  are  parties  to  this  suit. 

Sach  a  proceeding  was  virtually  ex  parte  and  possesses  not  a  single 
ingredient  of  conteatatio  liti8y  the  determination  of  which  forms 
either  rea  judicata  or  estoppel  against  the  State ;  and  she  is  not 
concluded  thereby. 

After  a  careful  investigation  of  this  case  we  have  reached  the 
deliberate  conclusion  that  the  judgment  appealed  from  is  correct. 

Judgment  affirmed. 

Mr.  Justice  Parlange  takes  no  part. 

Rehearing  refused. 


No.  11,377.  49  i«»l 

4d    679 

L.  J.  Lucky  bt  al.  vs.  Poliob  Jury  of  Bienvillb  Pabish  ht  al.     °^  \^^^ 

Act  No.  106  of  1892,  entitled  "  An  act  to  provide  for  conteflttnff  elections  held      fi^ 
ander  Articles  209, 242  and  260  of  tbe  Constitution  of  1879,  and  the  laws  to  carry 
the  same  Into  effect/*  is  not  unconstitutional  as  violative  of  Articles  29  and  30 
of  that  instrument. 

The  Police  Jury  of  Bienville  parish  was  properly  made  u  party  defendant  in 
the  loontest  of  an  election  held  under  Act  No.  88  of  1892,  by  citation  upon  its 
president. 

Where  the  court,  fixim  all  the  circumstances  in  a  particular  case  and  from  all 
the  evidence  In  the  record,  can  reach  a  conclusion  as  to  what  the  actual  legal 
vote  oast  at  a  particular  precinct  was.  It  is  its  duty  to  give  effect  to  the  vote, 
notwithstanding  the  election  officers  may  have  been  g^uilty  of  misconduct  in 
some  particular  respects.  The  rejection  .of  the  entire  returns  and  the  entire 
vote  at  a  poll  for  misconduct  by  the  election  officials  is  not  by  way  of  penalty 
or  punishment  upon  the  commissioners,  or  the  particular  persons  or  interests 
to  be  benefited  by  the  illegal  action,  but  only  because  in  the  special  case  the 
truth  is  not  deduolble  from  the  returns  and  tbe  evidence.  The  political  rlghtu 
of  the  legal  voters  must  be  saved  If  it  be  possible  to  do  so. 
Where  parties  contesting  an  election  place  one  of  the  commissioners  upon  the 
stand,  and  through  him  prove  a  particular  illegal  act  by  the  commissioners, 
which  Is  susceptible  of  separation  from  their  general  conduct  and  susceptible 
of  special  correction,  and  the  same  commissioner  affirmatively  proves  (if  his 
testimony  is  to  be  taken  as  trustworthy)  that  the  fact  shown  was  the  only  one 
of  which  complaint  could  be  made,  and  that  otherwise  the  votes  cast  were 
legally  cast,  and  the  returns  made  otherwise  correctly  showed  the  vote  as  cast, 
the  court  should  limit  the  remedy  to  throwing  out  the  votes  shown  to  have 
been  illegally  cast  and  returned.  Whether  or  not  the  commissioner  under  such 
circumstances  is  to  be  believed  will  depend  upon  all  the  facts  and  circum- 
stances of  the  ease  and  the  whole  evidence  in  the  record.  He  is  not  necessarily 
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to  be  disbelieved.  Plaintiffs,  in  placing  him  upon  the  stand  as  their  witness, 
show  oonfldence  themselves  in  his  truthfalness.  It  is  very  questionable 
whether  the  ofiloial  acts  of  election  commissioners  should  be  permitted  to  be 
Impeached  by  the  testimony  of  the  commissioners  themselves. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
Watkinsy  J. 


Ben.  P.  EdwardSy  W.  M.  Richardaony  Wise  &  Herndon  and  Jno.  A. 
Bichard8on  Attorneys  for  Plaintiffs  and  Appellants : 

A  vote  may  be  illegal,  because  the  person  casting  it  may  not  be 
qualified  to  vote  at  the  election,  or  because  it  is  given  at  the 
wrong  place,  or  the  wrong  time,  by  a  qualified  elector,  or 
because  it  is  cast  without  a  compliance  with  the  requisite  pre* 
liminaries,  or  because  given  in  an  improper  manner.  Am.  and 
Eng.  Encyclopedia,  Vol.  6,  p.  351  et  eeq. 

Fraud  on  the  part  of  the  commissioners  of  election  destroys  the  pre- 
sumption of  the  correctness  of  the  returns,  and  destroys  their 
value  as  evidence.  Fraud  does  not  invalidate  the  legal  votes 
cast,  but,  by  destroying  the  presumption  of  the  correctness  of 
the  returns,  it  makes  it  necessary  that  any  person  who  claims 
any  benefit  from  the  votes  shall  prove  them;  and  where  no 
proof  is  offered,  and  the  frauds  are  of  such  a  character  that  the 
correct  vote  can  not  be  determined,  the  returns  of  the  precinct 
will  be  rejected.  Am.  and  Eng.  Encyclopedia,  Vol.  6,  p.  853  et 
eeq.;  McOreary  on  Elections,  Sees.  472,  488,  391;  citing  also 
Knox  vs.  Blair,  2  Oong.  El.  OaseSj  626;  Mann  vs.  Oassidy,  1 
Brews.  (Pa.)  11;  Morey  vs.  Spencer,  4  Cong.  El.  Oases,  447; 
Washburn  vs.  Voorhies,  3  Cong.  Eh  Cases,  54;  Vallandigham 
vs.  Campbell,  2  Cong.  El.  Cases,  223. 


J.  C.  Egany  L,  K.  Watkiney  F.  P.  8tiM>8f  J.  A.  Dorman^  Drew  <f 
Stewart  and  J.  E.  Reynold8  Attorneys  for  Defendants  and  Appellees: 

The  theory  of  plaintiffs  is  that  the  minority  should  prevail.  The  true 
rule  in  all  republican  governments  is,  that  the  will  of  the  people 
as  expressed  at  the  ballot  box  should  be  ascertained  and  carried 
into  effect,  if  possible,  from  any  evidence  within  the  reach 
of  the  court. 
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In  the  absence  of  statafcory  authorization,  conrts  are  without  juris- 
diction ratione  mateHm  to  entertain  cases  of  contested  election. 
''  No  statute  invests  the  courts  of  this  State  with  jurisdiction 
over  contested  elections  to  determine  the  parish  seat."  41  An* 
846,  State  ex  rel.  Woodrpff  et  al,  vs.  Police  Jury  et  al.  Affirmed 
in  the  subsequent  decisions  relating  to  contest  over  Bossier 
court  house  and  parish  seat. 

Act  No.  106  of  1892  is  not  the  required  ''  specific  statutory  authori- 
zation," giving  right  of  contest  in  this  case  if  the  act  is  uncon- 
stitutional, and  its  unconstitutionality  is  urged  on  the  grounds — 
(a)  More  than  one  object  is  embraced  in  the  act.  (6)  Its 
objects  are  not  expressed  in  its  title,  (c)  It  seeks  to  enact  laws 
by  reference  only.  Arts.  29  and  80  of  Constitution  of  1879 ;  44 
An.  90. 

*'  No  officer  of  a  police  jury  can  legally  stand  in  judgment  for 
the  corporation  without  special  authorization."  Quoting  38 
An.  680,  Police  Jury  of  Ouachita  vs.  City  Council  of  Mon- 
roe, and  page  704  Id,;  33  An.  68.  As  a  canvassing  board, 
under  Acts  88  and  106  of  1892,  the  whole  body  must  be  sued. 

A  voter  must  have  the  qualifications  required  in  Article  186  of  Con- 
stitution and  be  registered.  Art.  186,  Acts  1876,  extra  session, 
No.  68,  p.  94 ;  Acts  No.  123  of  1880,  No.  101  of  1882.  See  Tullos 
vs.  Lane,  45  An.  333. 

The  returns  of  the  officers  holding  the  election  are  prima  facie  cor- 
rect, and  he  who  attacks  same  for  irregularity  or  fraud  carries 
the  burden  of  proof. 

Irregularities  in  holding  an  election  do  not  make  it  a  void  election, 
and  the  courts,  where  possible,  will  correct  the  returns  so  as  to 
show  the  true  result.  32  An.  861,  Duson  vs.  Thompson;  29  An. 
610,  Weber  vs.  Wilton;  McCrary  on  Elections,  Sees.  483,  639.  No 
election  shall  be  vitiated  on  account  of  the  negligence,  illegal  or 
improt>er  act  or  conduct  of  any  officer,  or  other  person,  unless 
it  be  proved  in  a  contest  that  a  sufficient  number  of  electors 
were  thereby  deprived  of  their  votes  to  have  changed  the  result 
of  the  election.  Act  No.  58,  extra  session  of  Legislature  of  1878, 
Sec.  85,  p.  96. 

If  fraud  is  clearly  shown  on  the  commissioners  it  only  makes  their 
,  return  worthless  as  evidence.     Contestants  in  such  cases  have 
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the  right  to  prove  by  other  evideoce  the  trae  vote  cast  in 
the  election.  Same  authorities  as  above,  and  see  McOrary,  Sees. 
424,  486. 

In  snch  cases  evidence  sufficient  to  satisfy  the  courts  of  the  result  is 
sufficient;  no  form  of  proof  is  required. 

The  authorities  in  reference  to  the  prorating  of  votes  (McOrary, 
Sees.  460,  461)  do  not  apply  in  this  contest,  as  the  plaintiffs 
have  judicially  admitted  the  returns  are  correct,  excepting 
at  the  Arcadia  and  Taylor  precincts ;  and  have  made  the  further 
allegation  of  their  own  vote  being  correct  at  the  other  precincts, 
which  can  not  now  be  swelled  by  the  court  in  prorating.  Hence 
unregistered  and  illegal  votes  shown  by  defendant  at  the  pre- 
cincts in  the  parish  should  be  taken  wholly  from  the  side  of  the 
plaintiffs  under  this  judicial  admission. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  O.  J.  The  controversy  in  this  case  arose  from  an  elec- 
tion held  on  the  17th  of  January,  1893,  under  the  provisions  of  Act 
No.  88  of  1802,  for  the  location  of  a  new  parish  seat  for  Bienville 
parish — ^the  towns  contesting  for  the  location  being  Arcadia  and 
Bienville. 

Plaintiffs  are  voters  and  tax- payers  of  the  parish,  living  at  and 
near  the  town  of  Bienville ;  the  defendants  are  the  police  jury  of  the 
parish,  cited  through  its  president,  and  the  town  of  Arcadia,  cited 
through  its  mayor. 

On  the  10th  of  January,  1808,  the  president  of  the  police  jury 
issued  a  proclamation  declaring  that  Arcadia  had,  by  a  majority  of 
sixty -five  votes,  been  selected  as  the  parish  seat,  and  recognizing 
and  announcing  that  fact. 

Plaintiffs  contest  the  election  and  pray  for  a  judgment  decreeing 
the  town  of  Bienville  to  have  received  a  majority  of  the  legal  votes, 
decreeing  it  to  be  the  seat  of  the  parish,  and  ordering  the  judi- 
cial records,  which  had  in  the  meantime  been  taken  to  Arcadia,  to 
be  removed  to  Bienville. 

They  recognize  that  eighteen  hundred  and  sixty -four  (1864)  legal 
votes  were  cast  at  that  election.  They  contend  that  of  these 
Arcadia  only  received  six  hundred  and  six  (606) ,  whilst  Bienville  re- 
ceived twelve  hundred  and  fifty-eight  (1268),  a  large  majority. 
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In  their  petition  they  fnmiah  a  list  of  the  different  polling  places 
and  of  the  votes  cast  at  the  same  in  favor  of  each  of  the  towns,  ac- 
cording to  their  theory  of  the  rights  of  parties.  In  so  doing,  they 
exclude  entirely  the  votes  cast  for  Arcadia,  as  shown  by  the  returns 
from  the  Arcadia  precinct,  in  Ward  One,  and  at  Taylor,  in  Ward 
Three;  bnt  they  retain  the  votes  for  Bienville,  as  shown  by  the  same 
returns. 

The  Arcadia  precinct  returns  showed  a  vote  of  six  hundred  and 
ffiy  for  Arcadia,  and  tAree  for  Bienville ;  those  of  Taylor,  sixty^seuen 
(67)  for  Arcadia  and  twelve  (12)  for  Bienville. 

They  allege  that  frauds  were  practised  in  favor  of  Arcadia  at  the 
Arcadia  and  Taylor  precincts  by  the  commissioners  of  election  or 
with  their  connivance  to  such  an  extent  that  the  results  at  those 
precincts  can  not  be  ascertained.  That  the  commissioners  thereat 
made  false  and  fraudulent  returns  of  said  election,  and  that  false  and 
fraudulent  .ballots  in  favor  of  Arcadia  were  deposited  in  the  ballot 
boxes  at  those  precincts  by  the  commissioners  or  with  their  con- 
nivance and  consent,  all  of  which  were  counted  and  returned  as  legal 
votes  in  favor  of  Arcadia;  that  for  these  reasons  the  ballots  and  re- 
turns at  those  precincts  should  be  rejected  and  disregarded,  but  if 
they  should  not  be  entirely  rejected  then  petitioners  alleged  that  at 
least  two  hundred  persons  were  permitted  to  and  did  vote  at  Arcadia 
at  said  election  who  were  ineligible  on  account  of  some  being  non- 
residents— some  minors,  others  not  being  registered,  and  others  not 
being  present  to  cast  their  votes ;  and  at  the  Taylor  precinct  there 
were  at  least  twenty-five  ballots  put  into  the  box  for  persons 
not  present  to  cast  their  votes,  a  sufficient  number  to  change  the  re- 
sult, and  the  commissioners  who  received  said  votes  acted  wrongfully 
and  fraudulently,  well  knowing  they  were  not  legal  votes,  and  had 
they  been  rejected  the  result  would  have  been  in  favor  of  Bienville. 
That  said  illegal  ballots  were  wrongfully  and  fraudulently  counted 
and  returned  for  Arcadia.  They  further  allege  that  Bienville  re- 
ceived a  large  majority,  at  least  six  hundred  and  forty-four  of  the 
legal  voters  cast  at  the  election  and  is  the  choice  of  the  electors  of 
the  parish,  and  should  be  so  adjudged. 

That  acting  alone  on  the  face  of  the  returns  made  by  the  commis- 
sioners of  election  to  the  police  jury  (which  returns  included  the 
false,  fraudulent  and  illegal  ballots  returned  from  Arcadia  and 
Taylor  precincts),  the  president  of  the  police  jury  issued  and  caused 
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to  be  published  a  proclemation  declaring:  that  the  parish  seat  of 
Bienville  parish  was  removed  from  Sparta  to  Arcadia. 

That  this  proclamation  was  issued  and  published  without  au- 
thority  of  law,  but  that  none  the  less  the  clerk  and  sheriff  had 
obeyed  the  proclamation  and  had  removed  the  records  and  property 
of  the  parish  to  Arcadia,  and  that  the  town  of  Arcadia  claimed  to 
be  the  parish  seat  under  the  said  election — a  claim  unfounded  in  law 
and  equity. 

The  president  of  the  police  jury  filed  exceptions  to  the  petition  to 
the  effect:  (1)  That  Act  No.  106  of  1892,  providing  for  contests  of 
election  of  this  character,  requires  the  police  jury  to  be  the  defend- 
ant, and  service  to  be  made  on  the  police  jury  or  other  body  or  au- 
thority holding  the  election ;  that  the  police  jury  is  a  political  cor- 
poration created  under  the  laws  of  the  State  and  can  only  act 
in  the  mode  prescribed  by  law,  and  that  he  as  president  of  the 
body  did  not  represent  it  and  could  not  stand  in  judgment  for 
it  without  special  authority,  which  had  not  been  given  him  in  thia 
case ;  (2)  that  the  suit  should  be  dismissed  for  the  reason  that  there 
is  no  defendant  in  the  case,  the  statute  declaring  that  it  should  be 
brought  against  the  police  jury. 

In  the  event  these  exceptions  should  be  overruled,  he  then  ex- 
cepted that  it  would  be  impossible  to  answer  the  petition  under  ita 
general  and  indefinite  allegations ;  that  it  charged  fraud  on  the  com- 
missioners of  two  boxes,  but  did  not  state  which  of  them  had  done 
so  nor  the  act  which  constituted  the  fraud;  that  it  charged  that 
there  were  illegal  votes  cast  at  the  Arcadia  and  Taylor  precincts,  but 
did  not  give  their  names.  That  the  petition  should  have  given  the 
names  of  every  person  claimed  to  have  illegally  voted,  and  a  state- 
ment of  the  facts  which  made  them  so.  That  without  specifications 
of  names  and  of  facts,  and  a  statement  of  the  nature  of  the  fraud 
perpetrated  by  each  commissioner  and  voter,  the  issues  could  not  be 
fairly  and  properly  tried.! 

He  prayed  for  the  dismissal  of  the  suit  on  the  exceptions. 

The  mayor  of  Arcadia  excepted  that  the  court  was  without  juris- 
diction ratione  materia  to  try  the  case  for  the  reason  that  Aist  No. 
106  of  1892 J  under  authority  of  which  it  was  instituted,  was  uncon- 
stitutional and  void. 

1.  Because  more  than  one  object  is  embraced  in  the  act. 

2.  Its  objects  are  not  expressed  in  its  title. 
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8.  It  seeks  to  enact  laws  by  reference  only. 

The  conrt  ordered  the  plaintiffs  to  amend  their  pleadings  <^  so  as 
to  state  explicitly  the  acts  of  frand,  etc.,  complained  of,  and  to  make 
sach  other  allegations  not  exclusive  of  or  in  conflict  with  their 
original  allegations  as  might  be  necessary  to  anthorize  the  intro- 
duction of  their  evidence,  and  make  them  as  fall  as  it  is  claimed  is 
required  by  MoOrary  on  Elections,  pp.  261  and  265,  sections  400  and 
402  inclusive,  and  overruled  the  other  exceptions. 

In  the  amended  petition  which  plaintiffs  filed  under  this  action  of 
the  court  they  charged  that  three  commissioners  at  the  Arcadia  pre- 
cinct (naming' them)  illegally  and  fraudulently  put  into  the  ballot  box 
at  that  precinct,  at  that  time,  or  permitted  the  same  to  be  done  with 
their  connivance  and  consent,  more  ballots  or  tickets  than  there 
were  names  on  the  check  list  of  persons  named  as  voting  to  the  num- 
ber of  at  least  fifty-two.  That  they  allowed  persons  to  vote  who 
were  not  registered  and  legally  entitled  to  do  so,  or  who  were  minors 
or  who  were  non-residents,  to  the  extentof  six  hundred  and  fifty 
votes;  that  the  list  of  the  persons  allowed  to  vote  as  above  alleged 
is  shown  by  the  certified  list  of  names  of  the  persons  claimed  to  have 
voted  annexed  to  their  supplemental  petition.  That  at  the  Taylor 
box,  the  three  commissioners  (naming  them),  after  the  polls  had 
been  opened  and  the  election  proceeded  with  for  one  hoar,  permitted 
one  A.  J.  Oolbert  to  go  inside  of  the  room  with  said  commissioners, 
and  to  participate  in  and  control  and  manage  the  said  election,  and 
that  the  said  commissioners  and  Colbert  did  put  into  the  box  sixty- 
seven  ballots  for  persons  who  were  not  present  to  cast  their  votes, 
the  list  of  the  persons  thus  put  into  the  box  being  shown  by  the  cer- 
tified list  of  names  annexed. 

Defendants  filed  an  original  and  subsequently  an  amended  answer. 
After  pleading  the  general  issue  defendants  attack  the  commission- 
ers at  the  precincts  of  Driskell,  Gibbsland,  Bulah,  Bienville,  Sparta, 
Lanhom,  Ringgold,  Prothro,  Oastor,  Liberty  Hill  and  Friendship, 
and  many  of  the  votes  cast  at  these  precincts,  alleging  fraad  on  the 
part  of  the  commissioners,  and  minority,  absence,  want  of  registra- 
tion, etc.,  on  the  part  of  the  voters,  also  naming  certain  votes  as 
having  been  cast  for  Arcadia  and  not  counted,  also  alleging  that  no 
tally  was  kept  at  Union  Church  and  Lanham,  and  that  a  certain 
colored  club  of  twenty- two  members  had  been  bribed  to  vote  for 
Bienville. 
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The  town  of  Arcadia,  fchroagh  its  mayor,  excepted  that  it  had  been 
improperly  made  a  party,  and  prayed  that  the  snit  as  to  it  be  dis- 
missed. 

The  District  Oonrt  rendered  a  judgment  in  favor  of  the  defendants, 
rejecting  plaintiffs'  demand  and  dismissing  the  soit  at  their  costs 
They  have  appealed. 

We  are  of  the  opinion  that  the  exceptions  taken  asking  the  dis- 
missal of  the  suit  for  the  reason  that  *^  there  is  no  defendant  in  the 
case,  as  the  statutes  have  declared  that  such  a  suit  should  be  brought 
against  the  police  jury,  and  it  had  not  been  so  brought,  as  the  pres- 
ident of  the  police  jury  upon  whom  service  was  made  had  no  author* 
ifcy  to  represent  the  police  jury  without  special  authority  to  that 
effect,  which  authority  he  had  not  been  given  in  this  case,"  was  cor- 
rectly overruled. 

The  suit  brought  is  not  to  mandamus  the  police  jury  or  its  mem- 
bers to  do  some  act,  but  to  annal  and  undo  what  it  has  declared  and 
pronounced  well  done  under  the  powers  granted  it  in  the  matter  of 
the  special  election  held.  Under  the  law  the  suit  had  to  be  brought 
against  the  police  jury — ^which  body  is  called  into  court  as  a  defend- 
ant through  citation  upon  the  president.  The  authority  to  represent 
the  police  jury  when  sued  in  this  class  of  cases  is  to  be  found  in  the 
State  law,  and  is  not  dependent  upon  action  to  be  taken  by  the  body 
itself. 

The  exception  taken  to  the  jurisdiction  of  the  District  Court  on 
the  ground  that  Act  No.  106  is  unconstitutional  is  not  well  founded. 

The  title  of  the  act  is  ''An  act  to  provide  for  contesting  elections 
held  under  Arts.  209,  242  and  250  of  the  Constitution  of  1879,  and 
the  laws  to  carry  the  same  into  effect." 

The  act  in  question  was  enacted  by  reason  of  the  decisions  of  this 
court  holding  that  the  judiciary  was  without  power  to  pass  upon 
contests  raised  in  regard  to  elections  held  under  the  articles  of  the 
Constitution  mentioned  in  the  absence  of  special  legislation  granting 
authority  so  to  do.  Its  object  was  to  provide  for  such  contests 
through  suits  and  to  establish  a  uniform  rule  governing  them  all. 
The  body  of  the  act  fairly  conforms  to  the  title,  and  the  title  discloses 
sufficiently  fully  its  scope  and  purpose.  The  fact  that  several  differ- 
ent kinds  of  special  elections  may  fall  under  the  operation  of  the 
statute  does  not  break  the  unity  or  singleness  of  its  object. 

The  district  judge  in  referring  to  the  third  branch  of  this  excep- 
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tion,  which  was  to  the  effect  that  the  passage  of  the  statute  was  an 
attempt  to  enact  laws  by  reference  to  the  title  of  other  laws,  cor- 
rectly states  that  ''when  Art.  80  of  the  Constitution  provided  that 
no  law  shall  be  revised  or  amended  by  reference  to  its  title  it 
was  no  doubt  intended  to  be  restricted  to  the  revisal  and  amendment 
of  laws  already  passed,  and  not  to  be  extended  to  the  passage  of 
original  laws  making  operative  those  articles  of  the  Oonstitution 
which  were  not  self-operating." 

The  judgment  of  the  District  Court  evidences  great  labor,  patience 
and  industry.  Annexed  to  it,  as  part  of  it,  are  original  memoranda 
of  the  judge,  contained  in  sixty-four  pages,  showing  which  of  the 
voters  were  rejected  and  which  not,  and  giving,  in  the  first  column, 
the  registration  numbers ;  in  the  second  column,  the  names  of  the 
voters  arranged  in  alphabetical  order;  in  the  third  column^  the  pages 
of  the  evidence  in  respect  to  each;  in  the  fourth  columnj  the  names 
of  the  witnesses;  in  the  fifth,  the  substance  of  the  evidence,  and  in 
the  sixth,  remarks. 

The  correctness  of  the  conclusions  of  the  judge  in  respect  to  the 
individual  voters  does  not  seem  to  be  questioned,  the  contest  really 
turning  upon  those  reached  by  him  in  respect  to  the  actions  of  the 
commissioners  at  the  Arcadia  and  Taylor  boxes.  Plaintiffs  contend 
and  maintain  that  the  entire  vote  at  both  of  these  precincts  should 
be  thrown  out  by  reason  of  fraud  on  the  part  of  the  officials  at  the 
boxes. 

Relative  to  the  Taylor  box,  the  judgment  makes  the  following 
statements:  ''The  first  witness  introduced  (by  the  plaintiffs)  was 
Thomas  Crow,  one  of  the  commissioners  at  the  box.  His  evidence 
shows  that  four  persons  whom  the  commissioners  considered  to  be 
qualified  voters  at  the  Taylor  precinct  had  failed  to  come  to  the  elec- 
tion, and  just  before  the  polls  closed  the  commissioners  put  four 
ballots  in  the  box  for  these  four  absentees.  He  and  two  other  com- 
missioners swear  that  they  intended  no  fraud,  but  knew  how  the 
absentees  wanted  to  vote  and  put  their  ballots  in  for  them,  as  was 
customary  at  primary  elections.  Of  course  these  ballots  (being  for 
Eugene  Clayton,  Bill  Speck,  Charlie  Grimes  and  Davis  Richardson) 
are  not  legal — they  were  cast  and  counted  for  Arcadia  and  will  have 
to  be  deducted  from  Arcadia's  vote.  The  real  serious  question  to  be 
determined  is,  shall  the  entire  box  be  thrown  out?  Each  of  the  wit- 
nesses— Messrs.  Crow,  Colbert  and  Nelson — are  so  well  and  favorably 
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known  by  the  court,  their  standing  is  so  high  in  the  commnnity  as 
honorable  men,  that  I  should  be  loath  to  impute  fraud  to  them.  But 
the  plaintiffs  have  placed  Mr.  Crow  upon  the  witness  stand,  and 
thus  vouch  for  his  truthfulness.  He  says  he  intended  no  fraud,  and 
the  evidence  shows  that  there  was  no  effort  at  concealment.  While 
their  act  was  illegal  and  wrong,  the  other  voters,  who  are  shown  by 
the  witnesses  to  be  legal  voters,  voting  at  that  box,  should  not  be 
deprived  of  their  votes  by  casting  out  the  entire  box.  All  the  votes 
cast  at  Taylor,  except  those  four,  are  fully  proven  to  be  legal,  and 
are  counted." 

The  Arcadia  box  is  thus  referred  to:  '^  It  is  sought  to  be  thrown 
out  on  account  of  the  frauds  claimed  to  have  been  committed  by 
the  commissioners.  Without  specific  allegations,  they  were  per- 
mitted, under  the  legal  rules  laid  down  by  the  courts  in  the  trial  of 
contested  election  cases,  to  introduce  proof  to  show  that  one  of  the 
commissioners  stuffed  the  ballot  box — that  persons  were  allowed  to 
vote  who  lived  in  Union,  Lincoln,  Claiborne  and  Natchitoches  par- 
ishes; that  one  at  Minden,  one  at  Gibbsland,  and  others  at  other 
places,  voted  by  proxy ;  that  men  were  allowed  to  vote  more  than 
once;  that  dead  men  voted,  and  that  fifty-two  more  ballots  were  in 
the  ballot  box  at  the  close  of  the  election  than  there  were  names  on 
the  list  of  those  voting.  Having  thrown  the  doors  wide  open,  all 
the  evidence  went  in." 

The  judgment  then  proceeds,  after  an  analysis  of  the  testimony 
given  in  respect  to  each  of  the  matters  charged,  to  sustain  some  of 
the  contests  made,  to  dismiss  others  and  to  explain  various  matters 
which  are  attacked  as  suspicious  and  fraudulent,  and  declares: 
"  This  makes  a  total  of  thirty-nine  votes  cast  out  at  the  Arcadia  box, 
which,  with  four  cast  out  at  Taylor,  makes  a  total  of  forty -two  votes 
for  Arcadia  to  be  taken  from  the  sixty-five  majority  received,  and 
leaves  twenty -three  majority  for  Arcadia,  not  taking  into  considera- 
tion the  eleven  illegal,  unregistered  votes  cast  at  Driskell,  six  at  Gibbs- 
land, one  at  Bulah,  six  at  Sparta,  thirteen  at  Lanhorn,  ten  at  Ring- 
gold, five  at  Pro  thro  and  three  at  Liberty  Hill,  at  all  of  which  places  the 
larger  proportion  of  the  vote  should  be  deducted  from  Bienville,  ex- 
cept at  Ringgold.  There  were  several  illegal  votes  shown  to  have 
been  cast  for  Bienville  besides  those  above,  which  are  designated  on 
the  memorandum  as  not  registered,  but  it  is  useless  to  enumerate 
them,  for  if  the  Arcadia  box  is  to  be  discarded  the  result  will  be  in 
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favor  of  Bienville,  and  if  the  Arcadia  box  is  to  be  coanted  Arcadia 
will  have  the  majority,  whether  the  contention  as  to  Union  Obnrcb 
and  Oibbsland  be  sustained  or  not. 

'*  There  is  only  a  difference  of  two  votes  claimed  to  be  shown 
between  the  vote  as  cast  and  as  retnmed  at  Union,  and  I  can 
not  decide  snfflcient  fraud  to  throw  that  box  out.  The  indications 
are  very  strong  that  the  club  of  twenty -two  at  Gibbsland  were 
bribed  (so  charged  to  be  by  defendants),  but  the  evidence  ia 
not  sufficiently  strong.  The  same  might  be  said  as  to  the  ballot  box 
stuffing  at  Arcadia.  All  the  commissioners  deny  it;  but  if  it  were 
true,  the  legal  voters  ought  not  to  be  deprived  of  their  votes  on  this 
account.  The  fifty -two  votes  complained  of  were  all  thrown  out. 
No  one  was  prejudiced  by  them.  It  does  not  make  any  difference 
how  they  got  in  the  box.  Being  in  the  middle  or  at  the  bot- 
tom of  the  box,  it  does  not  seem  plausible  that  they  were  put 
in  there  late  in  the  day.  The  over-zealous  voters  must  have 
slipped  them  in  there  with  their  ballots  folded  separately." 

Plaintiffs  rest  their  attack  upon  the  integrity  of  the  Taylor  box 
precinct  returns  upon  the  testimony  of  Thomas  Crow,  one  of  the 
commissioners  at  the  box  whom  they  placed  upon  the  stand  and  ex- 
amined as  witness  over  the  objections  of  the  defendants,  that,  as  a 
public  officer,  who  had  made  an  official  report,  he  could  not  be 
permitted  as  a  witness  to  impeach  it.  From  this  witness  was  elicited 
the  fact  mentioned  in  the  judgment  of  the  District  Oourt,  that  four 
tickets  had  been  improperly  and  illegally  placed  in  the  ballot  box 
and  counted  by  the  commissioners. 

The  plaintiffs  maintain  in  this  court,  as  they  did  in  the  lower 
court,  that  the  consequence  of  this  act  was  to  necessarily  carry  with 
it  the  rejection  of  the  betubn  in  toto  and  the  rejection  of  the  entibb 
VOTE  at  the  precinct.  It  has  undoubtedly  been  held  in  many  cases 
where  the  managers  of  an  election  have  been  clearly  shown  to  have 
committed  a  fraud  in  the  conduct  of  the  election,  or  the  counting 
of  votes,  and  the  returns  clearly  shown  to  be  wilfully  and  corruptly 
false  in  any  material  part,  that  the  whole  of  it  becomes  worthless  as 
proof  I  and  the  entire  poll  must  be  rejected.  McOrary  on  Elections, 
Sees.  184,  185  and  302,  cites  authorities  to  that  effect,  but  the  same 
author,  in  Section  868,  says:  '<  To  set  aside  the  returns  of  an  elec- 
tion is  one  thing,  to  set  aside  the  election  itself  is  another  and  very 
different  thing.  The  return  from  a  given  precinct  being  set  aside, 
44 
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the  duty  still  remains  to  let  the  election  stand,  and  to  ascertain  from 
other  evidence  the  trae  state  of  the  vote.  The  return  is  only  to 
be  set  aside,  as  we  have  seen,  when  it  is  so  tainted  with  fraud 
or  with  the  misconduct  of  the  election  officers  that  the  truth  can  not 
be  deduced  from  it.  The  blection  is  only  to  be  set  aside  when  it  is 
impossible  from  any  evidence  within  reach  to  ascertain  the  true 
result — when  neither  from  the  returns  nor  from  other  proof,  nor 
from  all  together,  can  the  truth  be  determined.  It  is  important 
to  keep  this  distinction  in  mind.  *  *  *  The  question  under 
what  circumstances  the  entire  poll  of  an  election  district  may 
be  rejected  has  been  much  discussed,  and  conflicting  views  have 
been  expressed  by  the  courts. 

"  The  power  to  reject  an  entire  poll  is  certainly  a  dangerous  power, 
and  though  it  belongs  to  whatever  tribunal  has  jurisdiction  to  pass 
upon  the  merits  of  a  contested  election  case,  it  should  be  exercised 
only  in  an  extreme  case — that  is  to  say,  a  case  where  it  is  impossible 
to  ascertain  with  reasonable  certainty  the  true  vote.  It  must  appeal* 
that  the  conduct  of  the  election  officers  has  been  such  as  to  destroy 
the  integrity  of  their  returns  and  to  avoid  the  pinma  facie  character 
which  they  ought  to  bear  as  evidence  before  they  can  be  set  aside 
as  evidence  and  other  proof  demanded  of  the  true  state  of  the  vote 
(Sec.  303).  **  Undoubtedly  the  general  rule  is  that  if  legal  votes 
have  been  cast  in  good  faith  by  honest  electors  it  is  the  duty  of  the 
court  or  tribunal  trying  a  contest  to  ascertain  their  number  and  give 
them  due  effect,  notwithstanding  misconduct  or  even  fraud  on  the 
part  of  the  election  officers.  Such  fraud  or  misconduct  may  destroy 
the  value  of  the  officer's  certificate,  and  may  subject  him  to  severe 
punishment,  but  the  innocent  voter  should  not  suffer  on  that  account 
if  by  any  means  his  rights  can  be  upheld  (Sec.  304) .  The  general 
rule  is  that  the  ordinary  rules  of  evidence  apply  as  well  to  election 
contests  as  to  other  cases  (Sec.  306)." 

The  difficulty  in  matters  of  election  contests  is  not  so  much  in  the 
principles  governing  them  as  in  the  application  of  these  principles  to 
particular  cases. 

In  the  one  before  us  an  unwarranted,  illegal  act  on  the  part  of  the 
commissioners  at  the  Taylor  precinct  has  unquestionably  been  es- 
tablished^stablished,  however,  by  the  commissioners  themselves  as 
witnesses  upon  the  stand.  But  whilst  the  special  fact  referred  to  is 
brought  out  through  the  commissioners,  these  same  commissioners 
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establish  afOirmatively  that  in  all  other  respects  the  election  was 
fairly  conducted,  and  that  the  returns  evidence  correctly  the  legal 
vote  at  the  poll.  We  have  reached  on  this  subject  the  same  conclu- 
sion which  the  district  judge  did.  The  rejection  of  the  entire  returns 
of  a  poll,  and  of  the  entire  vote  cast  thereat,  by  reason  of  the  mis'- 
conduct  of  the  commissioners,  is  not  by  way  of  punishment  of  the 
commissioners  or  of  the  particular  persons  or  interests  to  be  benefited 
thereby,  but  because  the  court  has  reached  the  conclusion  that  the 
truth  can  not  be  deducible  from  the  returns,  and  the  will  of  the 
voters  can  not  be  ascertained.  If  the  court  reaches  the.  conclusion 
that  the  actual  vote  can  be  ascertained,  it  is  its  duty  to  give  effect  to 
it  and  save  the  innocent  voters  from  the  loss  of  their  political  right 
to  be  heard. 

Plaintiffs  contend  that  it  is  absolutely  inconsistent  in  the  court  to 
give  any  weight  whatever  to  the  testimony  of  commissioners  who 
have  been  shown  to  have  been  guilty  officially  of  an  illegal  act ;  and 
where  it  has  thrown  out  votes  by  reason  of  such  illegal  act,  but  in  this 
they  are  mistaken.  Whether  or  not  the  commissioners  are  to  be  be- 
lieved under  oath  as  wicnesscs  when  some  particular  act  done  b}^  them 
is  clearly  illegal  and  their  return,  by  reason  of  this  act,  is  attacked  and 
thrown  under  suspicion  will  be  dependent  upon  the  entire  circum- 
stances of  the  case  and  the  whole  evidence  in  the  record.  The  com- 
missioners in  this  case  acted  utterly  unjustifiably  in  drawing  a 
distinction  between  a  special  election  held  for  a  particular  purpose 
and  a  general  election  held  for  selection  of  officers,  in  assimilating 
such  an  election  to  a  party  primary  election  and  in  following  at  the 
poll  the  practice  at  that  poll  of  depositing  votes  for  absent  legal 
voters  whose  views  were  known  and  whose  manner  of  voting,  if 
present,  had  been  ascertained.  Such  a  practice  is  reprehensible  at 
a  primary,  even  if  sanctioned  by  consent,  and  totally  inadmissible  in 
an  ofiQcial  election  held  under  the  law. 

In  Thompson  vs.  Ewing,  1  Brewst.  107  (McCrary,  Sec.  803),  it  was 
said  ^'  that  the  whole  conduct  of  election  officers  may,  though  actual 
fraud  be  not  apparent,  amount  to  such  gross  and  culpable  negligence, 
such  a  disregard  of  their  official  duties,  as  to  render  their  doings 
unintelligible  or  unworthy  of  credence,  and  their  action  entirely  un- 
reasonable for  any  purpose."  But  we  do  not  find  in  this  case,  as  a 
matter  of  fact,  such  a  condition  of  things.  We  are  satisfied  that  the 
only  wrongful  act  done  was  the  depositing  of  the  four  votes  men- 
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tdoned,  and  that  the  district  judge  in  his  action  correctly  limited  the 
remedy  to  throwing  out  those  particular  votes. 

The  precinct  was  a  pmall  country  precinct,  where  doubtless  every 
voter  and  the  views  of  every  voter  were  well  known.  The  plead- 
ings make  a  direct  general  attack  upon  the  whole  conduct  of  the 
election,  and  yet  no  attempt  was  made  to  sustain  these  sweeping 
allegations.  The  poll  books,  the  tally  sheets  and  the  returns  were 
all  introduced  in  evidence. 

The  commissioners  were  placed  upon  the  stand  and  proved  up  the 
exact  vote,  admitted  freely  and  without  hesitation  what  they  had 
done,  explained  how  and  why  they  had  done  it,  and,  as  we  have 
said,  showed  afQrmatively  that  the  particular  act  was  the  only  one 
which  could  be  complained  of.  We  do  not  think  that  they  imagined 
that  these  four  votes  would  have  the  effect  of  altering  the  general 
result  of  the  election  and  we  do  not  think  that  intentionally  and  wil- 
fully they  committed  a  fraud.  The  district  judge  knows  the  partiea 
and  thinks  them  iocapable  of  it,  and  the  plaintiffs  themselves  in 
placing  Mr.  Grow  upon  the  stand  show  they  had  confidence  in  hia 
veracity.  On  the  whole  we  think  the  popular  will  at  the  Taylor  pre- 
cinct has  found  expression  through  the  action  taken  in  the  District 
Oourt. 

The  conclusion  we  have  reached  in  the  case,  on  the  assumption 
that  the  testimony  of  the  commissioners  was  legally  taken,  renders 
it  unnecessary  to  pass  directly  upon  the  important  question  raised 
by  the  defendants'  bill  of  exceptions  as  to  the  right  of  the  plaintiffs 
to  impeach  the  returns  through  the  testimony  of  the  commissionera 
themselves.  The  rule  has  been  in  this  State  to  require  official  mis- 
conduct, which  has  been  alleged  as  the  basis  for  the  setting  aside  of 
official  action,  returned  and  certified  to,  to  be  established  by  parties 
other  than  the  officers  themselves.  The  decisions  on  the  subject  refer 
principally  to  sheriffs,  notaries,  and  to  members  of  the  jury. 

We  know  of  none  and  have  been  referred  to  none  touching  thia 
particular  class  of  officers.  We  know  of  no  reason  which  would  go 
to  the  exclusion  of  notaries,  sheriffs  and  jurymen  for  the  purpose 
stated  which  would  not  be  equally  applicable  to  commissioners  of 
election,  and  do  not  see  any  good  ground  for  making  an  exception 
as  to  them.  Such  is  our  present  view  of  the  matter,  but  we  prefer 
to  leave  it  as  an  open  question. 

So  far  as  the  Arcadia  returns  are  concerned,  we  adopt  the  con- 
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olusions  of  the  district  jadge.  The  attack  apon  the  integrity  of  one 
of  the  commisBioners  at  the  box  at  that  precinct  is  utterly  nnsus- 
tained.  It  rests  practically  upon  the  testimonv  of  one  witness, 
whose  testimony  is  negatived  by  that  of  a  number  of  persons  who 
were  directly  on  the  spot,  and  who  afQrmatively  swear  to  the  non- 
existence of  the  facts  stated  by  this  single  witness.  The  commis- 
sioner himself,  under  oath,  positively  denies  the  facts  sworn  to;  the 
other  commissioners  and  the  clerk  of  election  (against  the  propriety 
of  whose  conduct  in  the  particular  matter  there  is  not  a  scintilla  of 
evidence)  sustain  the  testimony  of  the  commissioner  who  is  charged 
with  misconduct.  Brown,  who  is  claimed  to  have  lent  himself  to 
the  perpetration  of  the  fraud  by  masking  the  ballot  box  temporarily 
from  the  view  of  outsiders,  emphatically  denies  having  done  so,  or 
of  hearing  any  such  words  spoken  by  the  commissioner  as  the  wit- 
ness mentioned  states  that  he  used. 

His  testimony  on  that  point  is  supported  by  all  the  parties  who 
were  inside  the  voting  room.  It  is  strange  had  the  commissioner 
made  use  of  the  language  attributed  to  him  that  only  one  person 
should  have  heard  it,  and  still  stranger  that  the  language  itself 
should  have  been  so  openly  used.  The  failure  of  the  witness  to  at 
once  complain  of  the  act  which  was  afterward  set  up  as  a  ground  for 
a  rejection  of  the  returns,  and  his  keeping  silence  as  long  as  he  did, 
are  circumstances  which  we  have  had  also  to  consider.  In  addition 
to  the  number  of  witnesses  arrayed  against  the  charge  made — wit^ 
nesses  whose  credibility  has  not  been  impeached — ^the  plaintiffs  are 
met  by  the  presumption  which  the  law  itself  attaches  in  favor  of  the 
correctness  and  honesty  of  official  acts.  We  do  not  see  how,  under 
the  testimony  as  well  as  under  this  presumption,  it  was  possible  for 
the  district  judge  to  reach  any  other  conclusion  than  he  did  on  this 
particular  point. 

We  have  spoken  of  the  charge  as  being  sustained  by  the  testimony 
of  only  one  witness;  we  mean  by  that  to  say  that  we  attach  no 
weight  to  the  testimony  of  BuUard.  His  testimony,  in  the  first  place, 
differs  materially  from  that  of  the  person  whose  testimony  he  seeks 
to  corroborate.  His  character  for  veracity  was  attacked,  and  though 
supported  by  several  witnesses,  the  fact  is  before  us,  in  addition  to 
other  facts,  that  this  witness  voted  illegally  himself  at  the  Arcadia 
precinct,  upon  an  affidavit  which  we  find  in  the  record.  There  were 
a  number  of  illegal  votes  cast  at  the  Arcadia  box ;  the  district  judge 
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has  thrown  them  out.  We  have  no  reason  to  suppose  the  commis- 
sioners to  be  chargeable  with  the  casting  or  the  counting  of  those 
votes. 

There  were  fifty-two  more  ballots  found  in  the  box  when  the  count 
was  made  than  there  were  names  of  persons  voting.  These  ballots 
resulted  from  the  folding  of  several  tickets  together,  and  the  deposit- 
ing of  them  in  that  way  in  the  ballot  box.  They  were  not  in  one 
particular  place,  but  scattered  throughout  the  box.  They  were  at 
once  rejected  on  being  discovered,  and  not  attempted  to  be  counted. 
The  explanation  given  of  the  presence  of  these  ballots  in  the  box  is 
that  the  tickets  were  printed  on  thin  paper,  and  were  in  bundles  of 
some  thickness,  the  tickets  adhering  more  or  less  to  each  other,  and 
that  occasionally  some  voter  not  noticing  the  fact  would  take  off  two 
or  more,  fold  them  and  deposit  them  in  the  box  as  their  vote.  Two 
witnesses  were  produced  who  stated  that  they  had  themselves  only 
accidentally  discovered  just  before  voting  that  the  folded  ticket 
which  they  were  about  to  deposit  contained  not  one,  bnt  sevesal 
tickets.  The  attention  of  one  of  these  witnesses  was  drawn  to  the 
fact  by  the  commissioner  whose  integrity  is  impugned. 

There  was  no  objection  made  to  the  presence  of  others  than  the 
commissioners  at  the  count.  Two  persons  were  present  who  were 
there  specially  for  the  purpose  of  seeing  that  it  was  fairly  ma^le  and 
in  the  interest  of  Bienville.  The  votes  were  taken  out  and  an- 
nounced by  Dr.  Baker,  in  whose  integrity  both  sides  seem  to  have 
had  and  still  have  confidence.  It  could  scarcely  have  been  contem- 
plated that  a  fraud  could  be  successfully  perpetrated  through  folded 
double  ballots  when  an  open  count  through  disinterested  parties  was 
to  be  made.  The  fraud  was  bound  to  be  discovered  and  bound  to 
avail  nothing. 

The  record  in  this  case  is  one  containing  between  one  and  two 
thousand  pages ;  the  testimony  as  to  particular  facts  and  as  to  par- 
ticular persons  is  necessarily  scattered.  We  have  bestowed  upon  it 
our  best  attention,  and  we  feel  satisfied  that  the  judgment  must 
stand.  We  do  not  think  it  necessary  to  enter  more  minutely  than 
we  have  done  into  the  details  of  testimony  relative  to  the  charge  of 
stuffing  the  ballot  box  at  Arcadia.  There  are  reasons  other  than 
that  which  we  have  mentioned  which  influence  us  in  reaching  our 
conclusions;  but  these,  in  our  opinion,  were  sufficient.  For  the 
reasons  herein  stated  it  is  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from  be  and  the  same  is  hereby  affirmed. 
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Costs  follow  the  judgment,  and  therefore  It  is  not  necessary  for  parties  to  whom 
costs  are  duo  to  appeal. 

When  the  court  orders  costs  to  be  taxed  against  a  defendant  the  plaintiff  has  not 
such  an  interest  in  the  matter  as  to  be  entitled  to  notice  of  the  granting  of  the 
order.  If  the  party  to  whom  the  costs  are  due  appeals  from  the  order  it  is  not 
necessary  to  make  plaintiff  a  party  thereto. 

An  iittorney  at  law  is  presumed  to  know  what  transpires  in  the  litigation  in  which 
he  is  employed  so  far  as  it  affects  his  interest.  If  he  permits  his  associate  to 
claim  docket  and  deposition  fees  in  the  Federal  courts  and  an  order  In  his 
favor  is  rendered  for  the  same,  the  party  owing  the  fee  will  be  protected  in 
paying  according  to  the  terms  of  the  order. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King,  J, 

Farrar,  Jonas  db  KruttsehmU  Attorneys  for  Ezecator  and  Execu- 
trix of  W.  R.  Mills,  Appellants: 

This  case  is  entirely  one  of  fact.  The  claim  of  the  executor  and 
executrix  of  last  will  of  Mills  is  based  upon  the  proposition 
that  Mrs.  Gaines  collected  for  his  account,  and  for  his  use  and 
benefit,  the  sum  of  three  thousand  five  hundred  doll  'rs,  which 
had  been  decreed  to  him  as  costs  in  the  suits  of  Gaines  vs. 
Agnelly  and  Gaines  vs.  Monseanx. 
This  claim  is  correct  as  a  matter  of  fact;  the  lower  court  so  decreed 

by  its  judgment. 
Through  some  misapprehension  that  judgment  failed  to  decree  pay- 
ment of  interest,  and  that  is  the  sole  complaint  which  this  ap- 
pellant has  to  make  against  it  and  it  is  now  asked  that  it  be 
amended,  in  so  far  as  to  decree,  that  the  amount  of  two  thousand 
nine  hundred  and  fifty-twe  dollars  and  ten  cents,  adjudged  in 
favor  of  the  executors  of  William  Reed  Mills,  bears  interest  at 
five  per  cent,  per  annum,  from  the  10th  of  January,  1881,  until 
paid,  instead  of  from  July  1,  1892,  until  paid,  and  that  appellants 
recover  costs  of  both  courts. 


Richard  De  Gray  and  Brown  &  Choate  Attorneys  for  Appellees : 
This  being  a  suit  or  claim  based  on  an  alleged  judgment  of  another 
court,  two  defences  can  be  made.     First,  did  the  court  have 
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jurisdiction,  and  did  the  defendant  have  notice  or  appear. 
Christmas  vs.  Rassel,  5  Wallace,  290 ;  Thompson  vs.  Whitman, 
18  Wall.  467. 
When  a  party  has,  or  claims  to  have,  an  interest  in  a  claim,  and 
stands  by  and  sees  the  same  rejected,  and  takes  no  appeal,  and 
and  in  no  manner  complains  of  said  rejection,  the  judgment  is 
final  as  to  him,  and  the  reversal  of  said  judgment  in  the  appellate 
court  on  an  appeal  taken  by  another  party  does  not  inure  to  the 
benefit  of  the  party  who  does  not  appeal. 


The  opinion  of  the  court  was  delivered  by 

McEnsby,  J.  This  is  an  opposition  to  the  account  filed  in  the  suc- 
cession of  Mrs.  Myra  Clark  Gaines,  and  this  part  of  the  opposition 
relates  only  to  an  amount  claimed  as  costs  due  the  succession  of  the 
opponent,  W.  R.  Mills. 

W.  R.  Mills,  deceased,  was  an  attorney  at  law,  and  resided  in  the  city 
of  New  Orleans.  He  had  been  employed  by  Mrs.  Gaines  to  prosecute 
certain  suits  in  her  litigation  with  the  city  of  New  Orleans.  In  these 
suits  Mrs.  Gaines  collected  costs  to  the  amount  of  thirty -four  thousand 
dollars,  in  which  were  included  the  costs  due  the  opponent.  The 
amount  of  costs  due  to  said  Mills  was  ascertained  and  fixed  in  the 
following  order  rendered  by  the  United  States  Circuit  Court  for 
Louisiana:  <<The  exception  of  W.  R.  Mills,  filed  on  22d  May,  1878, 
to  the  report  of  J.  W.  Gurley,  master,  herein  filed  on  the  20th  May, 
1878,  is  sustained,  and  it  is  ordered  that  said  opponent  W.  R.  Mills, 
be,  and  he,  as  solicitor  of  complainant,  entitled  to  the  docket  fee  to 
be  taxed  as  costs  as  against  each  defendant,  wherein  reference  is 
made  to  a  master  to  determine  the  question  of  fruits  and  revenues. 

^'It  is  admitted  that  in  the  cases  called  the  Agnelly  and  Monseaux 
cases,  that  Mr.  J.  Q.  A.  Fellows  was  associated  as  counsel  with  Mr. 
Mills  in  recovering  the  judgments  in  these  cases ;  that  is  to  say,  the 
law  firm  of  Fellows  &  Mills,  composed  of  said  Fellows  and  said  Mills, 
were  the  solicitors  in  said  cases." 

The  validity  of  this  alleged  judgment  as  against  Mrs.  Gaines  or  her 
succession  is  denied,  and  among  others  on  the  following  grounds: 

1.  Because  the  proof  fails  to  show  she  had  any  notice  of  the  pro 
ceedings  which  culminated  in  said  alleged  judgment,  or  that  she  ever 
voluntarily  appeared  therein,  and  because  the  same  is  not  final,  but 
contemplated  future  action  which  is  not  shown  to  have  been  had. 
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2.  Because  the  proof  shows  said  fees  were  the  property  of  the  law 
firm  of  Fellows  &  Mills,  composed  of  J.  Q.  A.  Fellows  and  said  W.  R. 
Mills,  and  that  said  alleged  jadgment  was  rendered  without  any  no- 
tice to  said  Fellows,  or  any  appearance  by  him  in  the  proceedings  in 
which  it  was  rendered,  and  there  is  no  proof  that  the  alleged  f  otore 
taxation  was  ever  had. 

We  presnme  the  Federal  court  in  granting  the  order  to  tax  costs 
followed  the  practice  in  said  courts,  and  that  there  was  no  law 
requiring  notice  to  be  served  on  the  complainant,  or  on  the  solicitor 
who  was  associated  in  the  case. 

We  see  no  reason  why  Mrs.  Gaines  should  have  been  made 
a  party  to  the  proceeding,  or  that  she  should  have  been  served  with 
notice  of  the  same.  She  was  without  interest  in  the  mattor,  and  she 
was  equally  without  interest  to  inquire  whether  the  taxed  costs 
were  due  Mills,  or  Fellows  &  Mills.  It  was  immaterial  to  her 
to  whom  the  costs  were  to  be  paid.  In  fact  she  was  in  no  way  in- 
terested in  the  order,  and  it  matters  not  whether  it  was  final  or  not, 
so  far  as  she  was  concerned.  She  could  not  have  collected  the 
costs,  except  in  pursuance  of  this  order.  She  assumed  the  right  to 
collect  the  costs,  amounting  to  two  thousand  nine  hundred  and  fifty - 
two  dollars  and  ten  cents,  and  having  collected  the  same  under  an 
order  of  court,  recognizing  W.  R.  Mills  as  the  owner,  phe  was  bound 
to  account  to  him  for  the  amount  so  collected.  Fellows,  the  asso- 
<iiate  of  Mills,  is  asserting  no  claim  to  the  costs,  and  in  the  absence 
of  any  process  of  any  court,  arresting  the  amount  in  her  hands — ^now 
in  the  succession — the  succession  will  be  protected  under  the  order 
in  paying  the  amount  to  the  succession  of  Mills.  In  argument 
it  was  contended  that  Fellows,  if  a  payment  was  made  to  Mills' 
succession,  might  thereafter  claim  his  part  of  the  costs  from  the 
succession  of  Gaines.  This  position  is  untenable.  Fellows  was  an 
attorney  of  record,  associated  in  the  cases,  and  he  must  be  presumed 
to  have  had  knowledge  of  what  transpired  in  the  litigation  in  which 
he  was  employed.  He  permitted  his  associate  and  law  partner  to 
claim  the  costs  and  procure  an  order  in  his  favor  for  the  amount. 
After  payment  of  the  amount  to  Mills,  Fellows  would  be  estopped 
from  claiming  any  part  of  the  costs  from  the  succession  of  Gaines. 

The  succession  of  Gaines  goes  further  than  denying  the  right  of 
the  succession  of  Mills  to  recover  the  costs,  and  claims  the  whole 
amount  as  the  property  of  the  Gaines  succession. 
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The  foUowiDg  is  an  extract  from  the  brief  filed  on  behalf  of  said 
succession : 

'<  Bat  there  is  another  objection  that  goes  to  the  whole  of  this 
claim,  and  will  appear  from  the  following: 

'^  Among  the  other  things  in  evidence  is  the  above  '  Transcript  of 
Record,  Supreme  Court  of  the  United  States,  City  of  New  Orleans 
vs.  Myra  Clark  Gaines,'  7  Vols.  From  pages  1101  and  1102,  Vol.  1 
of  said  transcript,  it  appears  Mrs.  Gaines,  on  the  5th  day  of  May, 
1898,  recovered  a  judgment  in  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Louisiana  against  said  city  of  New  Orleans 
for  one  million  nine  hundred  and  twenty- five  thousand  six  hundred 
and  sixty -seven  dollars  and  eighty -three  cents,  with  interest,  and 
said  sum  of  thirty -four  thousand  dollars,  amount  of  costs  taxed 
against  various  defendants  in  the  Agnelly  and  Monseaux  cases,  and 
the  suit  in  which  this  judgment  was  rendered  was  brought  by  Wm. 
Reed  Mills  as  the  solicitor  of  Mrs.  Gaines,  Vol.  1,  pages  1  to  13. 

''From  this  judgment  an  appeal  was  taken  by  the  city  of  New 
Orleans  to  the  United  States  Supreme  Court  (page  1102),  where  said 
judgment  was  reversed,  and  the  amount  was  reduced  to  five  hundred 
and  seventy-six  thousand  seven  hundred  and  seven  dollars  and 
ninety -two  cents,  with  interest,  with  permission  to  the  city  of  New 
Orleans  to  show  what  credits,  if  any,  were  to  be  allowed  on  said 
amount,  and  the  cause  was  remanded  for  that  purpose.  See  181  U. 
S.  Reports,  page  191  (in  evidence  herein),  and  especially  page  220. 
When  the  case  came  back  to  the  Circuit  Court  the  above  amount  of  five 
hundred  and  seventy-six  thousand  seven  hundred  and  seven  dollars 
and  ninety- two  cents  was  reduced  to  the  extent  of  fifteen  thousand 
three  hundred  and  ninety-four  dollars  and  fifty  cents,  and  said 
claim  for  thirty- four  thousand  dollars  costs  (in  which  it  is  claimed 
were  Mills'  said  docket  and  deposition  fees) ,  in  said  Agnelly  and 
Monseaux  cases,  was  rejected.  Both  parties  appealed — ^the  city 
because  more  deductions -were  not  allowed  her,  and  the  Gaines  suc- 
cession because  said  deductions  of  fifteen  thousand  three  hundred 
and  ninety- four  dollars  and  fifty  cents  had  been  made,  and  because 
said  thirty-four  thousand  dollars  costs  had  been  disallowed  and  re^- 
jected.  These  were  the  only  parties  to  that  appeal — the  only  ones 
that  ever  complained  thereof,  but  Mills,  although  it  is  claimed  he 
was  interested  to  the  extent  of  his  alleged  docket  and  deposition 
fees,  and  was,  as  solicitor,  a  party  to  the  cause,  never  complained  or 
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joined  in  that  appeal,  notwithstanding  the  pretence  that  he  was 
interested  as  above.  Snrely  H  was  his  right  and  daty  to  have  com- 
plained and  joined  in  that  appeal  from  the  Circait  Court,  bat  not 
having  done  so,  but,  on  the  contrary,  having  acquiesced  therein,  his 
olaim  for  docket  and  deposition  fees  is  ended,  for  the  reversal  of  the 
judgment  of  the  lower  court  did  not  inure  to  his  benefit,  but  to  the 
sole  benefit  of  the  appellant — the  succession  of  Mrs.  Gaines.  See 
138  U.  B.  Reports,  pp.  616  and  616,  also  in  evidence. 

''  Nor  is  this  by  any  means  a  case  where  the  succession  has  col- 
lected a  claim  or  judgment  as  the  property  of  William  Reed  Mills. 
When  the  above  judgment  and  costs  were  awarded  against  the  city 
of  New  Orleans  and  in  favor  of  Mrs.  Qaines,  and  were  collected  by 
her  succession,  they  were  awarded  and  collected,  not  as  the  property, 
in  whole  or  in  part,  of  W.  R.  Mills,  but  as  the  property  of  Mrs. 
Gkunes.  In  other  words  they  were  not  collected  under  the  ex  parte^ 
interlocutory  order  order  of  the  Circuit  Court  made  on  the  excep- 
tions of  Mills,  but  under  the  judgment  of  the  United  States  Supreme 
Court  rendered  in  her  favor  and  reported  in  said  138  U.  S.  Reports. 
There  is,  therefore,  nothing  in  the  collection  of  said  thirty- four 
thousand  dollars  costs  which  would  estop  the  appellee  from  denying 
any  interest  or  ownership  on  the  part  of  Mills  therein." 

Costs  follow  the  judgment,  and  we  can  see  no  reason  why  Mills 
should  have  appealed  from  the  decree,  which  made  it  necessary  for 
complainant  to  appeal  from  the  entire  judgment.  The  costs  followed 
as  a  necessary  incident  to  the  judgment. 

There  is  nothing  in  the  case  reported  (130  U.  S.  Reports,  p.  595) 
that  sustains  the  pretences  of  the  succession  of  Gaines. 

In  that  suit  the  costs  were  taxed  in  favor  of  the  complainant,  aa 
in  all  cases  where  the  judgment  is  against  the  party  cast. 

The  decree  in  the  case  referred  to  relating  to  the  costs  is  *'that 
the  decree  of  the  court  herein  should  be  modified  by  adding  to  it  the 
amount  of  said  costs,  to-wit:  thirty-four  thousand  dollars,  with 
interest,  as  adjudged  in  the  original  decree  of  said  court." 

The  decree  appealed  from  must  therefore  be  annulled,  allowing 
interest  on  the  amount  of  costs,  two  thousand  nine  hundred  and 
sixty-two  dollars  and  ten  cents,  from  the  tenth  of  January,  1881, 
until  paid. 

As  thus  amended  it  is  affirmed,  the  succession  of  Gaines  to  pay 
costs  of  appeal. 
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No.   11,391. 
Statb  op  Louisiana  vs.  John  L.  Sabradat,  Louis  Kuntz  bt  als. 

city  Ordinance  4155,  C.  S.,  is  constitutional,  legal  and  yalld. 

The  City  Council  of  (Tew  Orleans  has  the  unqaestioned  authority  to  desifniafee  a 

Iin6   lul  place  where  perishable  food  may  be  sold,  such  as  meats,  fish,  fruits,  vegetables, 

46    700  etc. ;  to  regulate  the  police  of  the  market  places,  to  lease  the  same,  not  for  the 

113    381  purposes  of  revenue  solely,  but  in  order  to  maintain  the  market  buildings  and 

the  police  of  the  same.    And  for  this  purpose  to  authorize  the  lessee  to  charge 

a  reasonable  sum  for  stalls  and  space. 

Because  one  raises  his  own  produce  gives  him  no  right  to  sell  it  in  violation  of  a 

city  ordinance. 
The  city  ordinance  regulating  the  markets  must  give  free  access  to  the  markets 
and  afford  proper  facilities  to  persons  who  desire  to  sell  goods  which  the  ordi- 
nance requires  to  be  exposed  for  sale  there.  The  ordinance  must  be  Impartial, 
making  no  discriminations  and  creating  no  monopolies,  and  offering  no  serloua 
impediments  to  trade. 

APPEAL  from  the  Second  Recorder's  Ooart  of  the  City  of  New 
Orleans.     Aucoin,  J, 


E,  A.  O^ Sullivan,  City  Attorney ,  Geo.  W,  Flynn,  Assistant  City  At- 
torney, for  Plaintiff  and  Appellee : 

The  city  asks  no  tax,  bnt  simply,  under  the  powers  granted  it  by  the 
Legislature,  in  order  to  maintain,  not  a  monopoly,  bnt  to  main- 
tain public  markets,  has  provided  that  neither  fish,  meat  nor 
vegetables  shall  be  sold  within  prescribed  limits. 


Sambola  <&  Ducros  Attorneys  for  Defendants  and  Appellants : 

Evidence  tending  to  show  the  alleged  unconstitutionality  or  illegality 
of  any  fine  or  penalty  imposed  by  a  municipal  corporation  must 
be  admitted  by  the  police  magistrate.     Const.  81. 

Amended  Sec.  22  of  the  Market  Ordinance  of  this  city  is  not  appli- 
cable to  gardeners.     R.  S.  2670. 

The  facts  proved  below  are  not  at  all  the  acts  prohibited  by  Sec.  27 
thereof,  which  does  not  apply  thereto. 

The  powers  of  a  municipal  corporation  are  strictly  construed;  pos- 
sesses only  such  powers  as  are  delegated  specially  or  by  neces- 
sary implication.  Cooley,  pp.  192,  193;  38  An.  3,  4;  Act  20  of 
1882,  Sec.  7,  p.  20. 
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A  municipal  ordinance  must  be  reasonable  and  not  oppressive  or 
TezatioQS,  nor  must  it  be  in  restraint  of  trade  or  contrary  to 
common  right.  Boone,  Sees.  292,  296;  Oooley,  200,  202,  203;  89 
An.  188, 189. 


The  opinion  of  the  court  was  delivered  by 

MoEnbbt,  J.  The  defendants  were  convicted  and  fined  for  vio- 
lating Secs.'22,  26  and  27  of  City  Ordinance  4165,  O.  S.,  amended 
by  Ordinance  4274,  0.  C.  They  appealed,  alleging  the  unconstitu- 
tionality and  illegality  of  the  ordinance.  In  detail  the  defence 
is  that  the  provisions  of  said  ordinance  are  oppressive,  and  contrary 
to  the  enlightened  policy  of  the  State,  and  '<  inasmuch  as  Sec. 
27  aforesaid  prohibits  the  sale  of  their  vegetables  in  any  other  part 
of  the  market  or  vicinity,  and  during  more  than  half  the  busi- 
ness portion  of  the  day — i.  e.,  between  the  hours  of  7  o'clock  a.  m. 
and  2  o'clock  P.  M. — ^in  violation  of  the  1st  and  206th  articles 
of  the  State  Constitution;"  that  the  said  sections  of  the  ordinance 
are  arbitrary  and  in  restraint  of  trade,  and  in  contravention  of  com- 
mon as  well  as  private  rights;  that  the  provisions  of  Sec.  22,  if 
they  apply  to  defendants'  calling,  exclude  them  from  the  mar- 
kets, in  violation  of  their  constitutional  rights  to  sell  produce; 
that  the  sale  of  defendants'  vegetables  is  not  a  nuisance  and  injury 
to  the  public  health ;  that  the  police  force  of  the  city  and  the  m,ar- 
ket  lessees  are  convinced  of  the  illegality  of  the  ordinance  and  have 
not  hereto  attempted  to  enforce  it,  and  permit  the  sale  of  vegetables 
from  gardeners'  carts  at  the  market  on  the  payment  of  twenty -five 
cents  per  day. 

Article  206  of  the  Constitution  has  no  application  to  the  case.  Art. 
1  has  reference  tp  the  origin  of  government  from  the  people,  and 
defines  the  legitimate  objects  of  government,  its  legitimate  end  being 
''to  protect  the  citizens  in  the  enjoyment  of  life,  liberty  and  prop- 
erty." Its  failure  to  protect  the  public  health  would  be  as  great  a 
violation  of  its  ''legitimate  end"  as  to  actively  depart  from  its 
object  by  the  enactment  of  a  law  infringing  upon  the  rights  of  the 
individual. 

We  may  assume,  therefore,  that  the  proper  regulation  of  the  mar- 
kets is  a  sanitary  measure,  being  for  the  purpose  of  promoting  the 
public  health,  and  a  legitimate  exercise  of  governmental  power.  In 
the  exercise  of  this  power  the  Legislature  has  conferred  ample  and 
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complete  power  on  the  city  coancil  to  establish  markets  and  to  pro- 
vide for  the  cleanliness  and  salubrity  of  the  city.  In  carrying  oat 
this  conferred  power  the  city  council  has  the  power  <'  to  designate 
certain  spots  or  places  for  the  sale  of  certain  articles  of  provisions ; 
in  doing  so  they  facilitate  the  people  in  the  purchase  of  provisions 
of  first  necessity  by  confining  the  sale  of  them  to  particular  places 
and  hours  of  the  day,  and  they  facilitate  the  inspection  of  provisions ; 
and  by  the  hire  of  stalls  they  raise  money  to  defray  the  expenses  of 
building  market  houses  and  pay  the  salaries  of  officers  they  appoint 
to  prevent  the  sale  of  unsound  provisions;  and  they  have  an  un- 
doubted right  to  prevent  the  violation  of  ordinances  they  may  pass 
in  establishing  markets."     Morano  vs.  Mayor  et  ato.,  2  La.  217. 

The  doctrine  enunciated  in  this  case  seems  to  be  universal.  J>ilIon 
on  Corp.,  Sec.  318;  Parker  and  Worthington,  Public  Health  and 
Safety,  par.  306;  State  vs.  Gisch,  31  An,  644. 

The  right  to  establish  public  markets  is  accompanied  by  the  right 
to  prevent  the  establishment  of  private  markets  within  certain  pre- 
scribed limits.  Parker  and  Worthington,  Public  Health  and  Safety, 
par.  307;  State  vs.  Gisch,  31  An.  644;  New  Orleans  vs.  Stafford,  31 
An.  417;  State  vs.  Schmidt,  41  An.  27;  State  vs.  Boothe,  41  An.  46; 
State  vs.  Natal,  42  An.  612 ;  State  vs.  Defees,  44  An.  164. 

And  also  to  prohibit  the  peddling  about  the  streets  of  the  city  of 
all  perishable  food  articles. 

The  city  council  therefore  has  the  unquestioned  authority  to  desig- 
nate a  place  where  perishable  articles  of  food,  such  as  meat,  fish, 
fruits  and  vegetables,  may  be  sold,  in  the  market  limits;  to  regulate  the 
police  management  of  the  market  places,  to  lease  the  same,  not  for 
the  purposes  of  revenue  alone,  but  in  order  to  maintain  the  proper 
police  of  the  markets,  the  building  of  market  houses  and  the  repairs 
to  the  same.  And  for  this  purpose  to  authorize  the  lessee  to  charge 
a  reasonable  sum  for  stalls  and  market  room.     Id,^  Sec.  217. 

The  establishment  of  market  places  is  for  public  convenience  as 
well  as  for  the  promotion  of  the  cleanliness  and  health  of  the  city.  It 
is  not  a  permit  or  license  to  sell  particular  articles  there,  and  there- 
fore no  special  license  for  selling  at  that  particular  place  can  be 
exacted.  But  this  does  not  prohibit  the  payment  for  the  use  of 
stalls  and  market  room  or  space,  which  is  exacted  for  the  purpose  of 
keeping  up  the  market  places.  The  market  places  having  for  their 
double  purpose  the  preservation  of  the  public  health  and  the  general 
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tsonvenience  of  the  public,  all  persons  who  resort  to  them  for  the 
sale  of  snch  articles  as  are  required  to  be  sold  there  must  have  access 
to  them;  the  market  regulations  must  be  impartial,  affording  the 
same  rights  to  all,  avoiding  the  creation  of  monopolies  in  one  or 
several  persons,  and  the  prohibition  of  trade  in  any  article,  or  an 
itndue  restraint  of  trade.  Parker  and  Worthington,  Public  Health  and 
Safety,  par.  308;  Dillon,  Municipal  Corp.,  Sec.  380;  City  of  Jack"- 
sonville  vs.  Ludwith,  26  Florida,  163;    State  vs.  Mahner,  43  An.  497. 

Section  22  of  the  ordinance  prohibits  the  peddling  of  meats,  fish, 
game,  fowl,  vegetables  and  fruits  in  any  of  the  public  markets,  or 
within  six  blocks  of  same. 

Section  26  gives  the  right  to  market  wagons  to  back  up  to  the  ban- 
quettes along  the  markets  to  deliver  goods  previously  sold  to  occu- 
pants of  stalls.  It  prohibits  the  owners  of  the  wagons  from  selling 
their  produce  from  said  wagons  between  the  hours  of  7  a.  m.  and 
2  p.  M.     No  fees  or  dues  can  be  collected  from  said  wagons. 

Section  27  prohibits  the  sale  of  any  article  on  the  sidewalk,  on  the 
public  walks  in  front  or  in  the  rear  or  around  any  of  the  markets. 

The  offence  of  defendants  was  selling  from  their  wagons  while 
they  were  backed  to  the  market  banquette  for  the  purpose  of  de- 
livering goods  previously  sold  to  owners  of  stalls. 

Under  the  terms  of  the  law  referred  to  above,  we  are  unable  to 
see  wherein  any  of  the  rights  of  defendants  were  infringed.  They 
were  dealers  in  vegetables,  which  the  ordinance  required  should  be 
sold  if  in  the  market  limits,  within  market  hours.  They  were  not 
excluded  from  the  sale  of  their  produce  in  the  markets.  They  could 
have  rented  stalls  or  space  and  disposed  of  their  goods  within  the 
market  inclosure. 

There  was  no  monopoly  created  in  favor  of  one  or  more  persons 
by  the  prohibition  of  the  sale  of  certain  articles  immediately  on  the 
banquettes  and  approaches  to  the  markets.  This  regulation  did  not 
prevent  their  sale  elsewhere,  either  in  the  market  or  beyond  the 
market  limits.  The  market  ordinance  is  not  oppressive,  as  it  inter- 
feres with  no  right  of  the  defendants.  It  is  not  partial  and  does  not 
operate  against  them  exclusively,  but  is  applicable  to  the  vendors  of 
articles  or  goods  required  to  be  sold  within  certain  limits  and  within 
certain  hours. 

The  complaint  about  deficiency  of  room  for  the  numerous  carts  or 
wagons  at  the  market  has  nothing  whatever  to  do  with  the  case. 


704  SUPREME   COURT  OF  LOUISIANA. 


state  T8.  Clark. 


There  is  no  prosecution  for  obstracting  the  approaches  to  the  market 
by  defendants'  carts.  The  testimony  which  was  rejected  also  has 
no  place  in  determining  the  question  at  issne.  It  is  immaterial 
whether  the  defendants  for  a  long  time  were  permitted  by  the  mar- 
ket lessees  and  the  police  to  sell  from  their  wagons  while  backed  to 
the  market  sidewalks,  or  that  they  were  required  to  pay  twenty -five 
cents  for  selling  from  their  wagons.  The  ordinance  does  not  requhre 
the  payment  of  such  a  fee,  and  the  evidence  was  irrelevant. 

Because  the  defendants  raised  the  produce  which  they  sold  in  vio- 
lation of  the  ordinance  gave  them  no  special  privilege  of  exemption 
from  its  operations. 

The  case  of  State  vs.  Blazer,  86  An.  368,  relied  upon  by  defendants, 
presents  a  different  state  of  facts  and  different  issues  were  involved, 
and  it  therefore  is  inapplicable  here. 

Judgment  affirmed. 


No.  11,528. 
State  vs.  Philip  Clark. 

It  is  error  for  the  trial  judge,  in  a  trial  for  murder,  to  refuse  to  charge  the  jury  that 

^   704  they  oan,  if  the  evidence  Justifies  it,  return  a  verdict  of  guilty  of  manslaughter. 
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Im  ne,  \  PPEAL  from  the  Nineteenth  Judicial  District  Court,  Parish  of 

ix    Iberia.     Voorhiesy   J, 


M.  J.  Cunningham^  Attorney  General,  R,  F.  Brousaard,  District  At- 
torney, for  the  State,  Appellee  : 

There  was  nothing  in  the  case  at  bar,  under  the  statement  of  facta 
as  given,  upon  which  the  court  could  have  been  called  upon  to 
charge  upon  the  law  of  manslaughter,  to  make  his  failure  to  do 
so  ground  of  reversible  error.  There  was  no  evidence  in.  the 
case  tending  to  reduce  the  crime  below  the  grade  of  murder. 
State  vs.  Jackson,  45  An.  975. 


A.  &  Chas,  Fontelieu  Attorneys  for  Defendant  and  Appellant: 

The  refusal  of  the  judge,  in  a  trial  for  murder,  to  charge  the  jury 
that  thoy  may  find  a  verdict  of  manslaughter,  in  accordance 
with  Sec.  785,  Revised  Statutes  of  1870,  is  a  fatal  error  which 
will  vitiate  the  verdict  found  against  the  accused  and  entitle 
him  to  a  new  trial.     40  An.  725;  41  An.  410. 
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The  opinion  of  the  court  was  delivered  by  ^ 

McEnery,  J.  The  defendant  was  indicted  for  murder,  tried,  and 
a  qnalified  verdict  of  guilty  without  capital  punishment  returned  by 
the  jury.     He  appealed. 

Counsel  for  the  accused  requested  the  court  to  instruct  the  jary  in  •. 
a  special  charge  that  one  of  the  verdicts  they  could  retiurn  was 
^'  Guilty  of  manslaughter."  This  charge  was  refused  by  the  jadge, 
on  the  grounds  that  the  evidence  in  the  case  was  entirely  circum- 
stantial ;  that  the  line  of  defence  adopted  by  the  defendant  was  not  . 
'  in  mitigation  of  the  offence  for  any  of  the  causes  known  to  the  law, 
which  would  have  reduced  the  charge  of  murder  to  manslaughter. 

Section  785  of  the  Revised  Statutes  says  that  *'  on  trials  for  murder 
the  jury  may  find  the  prisoner  guilty  of  manslaughter."    It  matters  ' 
uot,   therefore,   what  is  the  nature   of  the   evidence  or  the  line  ' 
of  defence  adopted  by  the  defendant — ^the  law  absolutely  and  with-  ' 
out  qualification  gives  the  jury  the  right  to  return  a  verdict  of  man- 
slaughter on  a  trial  for  murder.     It  was  the  duty  of  the  judge 
to  instruct  and  charge  them  that  if  the   evidence  justified  such 
a  verdict  they  could  return  it.    The  identical  question  presented  in 
this  case  was  passed  upon  by  this  court  in  case  of  State  vs.  Brown, 
40  An.  725.     And.  for  the  reasons  assigned  by  the  trial  judge  in  the 
instant  case,  the  trial  judge  in  that  refused  tolinstruct  the  jury  that 
they  could  return  a  verdict  of  manslaughter. 

'<  The  charge  was  refused  by  the  judge,  on  the  ground,  substan- 
tially, that  the  ruling  invoked  by  the  defence  was  inapplicable 
to  the  state  of  facts  developed  during  the  trial,  which  admitted  of 
no  mitigated  verdict,  but  called  absolutely  for  a  verdict  of  '  guilty,  ■ 
or  not  gailty,'  and  that  to  have  given  the  charge  requested  would 
have  been  simply  the  enunciation  of  an  abstract  legal  proposition 
which  had  no  bearing  upon  the  case  on  trial."     Id. 

In  commenting  on  the  statement  of  the  trial  judge  in  the  case  re- 
ferred to,  we  said  'Hhe  law's  command  is  that  the  jury  must 
be  informed  by  the  court  that  on  trial  for  murder  the  jury  may  find 
the  prisoner  gailty  of  manslnughter,  and  the  omission  or  refusal  to 
so  inform  them  is  a  fiagrant  disobedience  of  the  law  and  is  a  fatal 
error. 

This  case  was  remanded  (41  An.  410),  and  on  the  second  trial  the 
same  question  was,  without  the  probable  intention  of  the  judge,  thrust 
upon  the  court,  by  the  charge  of  the  trial  judge,^  in  which  he  said : 
46 
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'<  I  refused  to  give  the  charge  becaase  it  did  not  seem  to  me  under 
the  facts  disclosed  on  that  trial  that  the  crime  of  manslaaghter  was 
involved  in  the  case,"  and  then  proceeded  to  give  the  jury  the  rui- 
ng of  the  court  on  the  first  appeal.  In  milder  but  equally  emphatic 
language  in  the  opinion  remanding  the  case  we  pointed  out  what  we 
conceived  to  be  the  duty  of  the  judge  on  the  trial  of  criminal  cases 
in  charging  and  informing  the  jury.  <<  The  judge's  duty  is  very 
plain;  to  give  the  law  and  leave  the  jury  to  determine  whether  it  is 
applicable  to  the  facts,  free  from  any  opinion  of  his  own  on  the 
facts.'' 

The  language  of  Sec.  785  of  the  Revised  Statutes,  and  the 
opinions  of  this  court  interpreting  the  same,  are  plain  and  unambig- 
ous,  leaving  no  room  for  construction  or  a  departure  from  the  text  of 
the  section  or  the  opinions  of  the  court.  It  is  to  be  regretted  that 
the  trial  judge  should  have  placed  a  construction  on  the  Section  785, 
in  direct  opposition  to  its  obvious  meaning,  and  contrary  to  the  rul- 
ings of  this  court.  Such  a  course  has  served  no  useful  purpose,  but 
has  been  the  occasion  of  unnecessary  delay  in  the  final  disposition  of 
an  important  criminal  case. 

The  jadges  of  subordinate  tribunals  may  not  always  concur  in  the 
rulings  of  the  appellate  court,  but  it  is  the  jurisprudence  of  the  State 
that  they  shall  respect  the  rulings  of  the  Supreme  Tribunal,  and  obey 
the  law  as  interpreted  by  it. 

After  the  law  in  a  particular  case  has  been  announced  by  the  ap- 
pellate court,  the  individual  opinions  of  judges  of  inferior  tribunals 
are  of  little  consequence,  except  so  far  as  they  may  be  advanced  in 
the  obstructing  of  the  course  of  justice. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  that  this  case  be  remanded  to  be  proceeded  with  according 
to  law. 

"46  Tdel  No.  11,506. 

49  1648/ 

Mrs.  S.  Dubwabd  bt  als.  vs.  Mrs.  Jennie  Jbwbtt  et  alr. 
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Where  the  issues  inyolved  are  as  to  the  ownership  of  a  certain  fund,  and  the  Dis- 
trict Court  renders  a  decree  in  favor  of  plaintiffs,  from  which  a  devolutiye  ap  > 
peal  is  taken  by  defendants,  and  the  court  afterward  orders  the  fund  dis- 
tributed among  those  to  wliom  it  wa?  adjudged  in  their  application,  the  fund 
being  on  deposit  in  the  court  and  under  its  control,  no  suspensive  appeal  can 
be  taken  by  defendants  from  the  interlocutory  order  of  distribution.  Such  an 
appeal  would  arrest  the  execution  of  the  Judgment  originally  rendered,  whicli 
can  only  be  done  by  defendants  by  a  suspensive  appeal  from  it. 
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lo  fluoh  a  oase,  no  qaestlon  of  distribution  of  the  fund  amoAg  those  to  whom  it  was 
adjudged  by  the  decree  is  presented.  The  Judgment,  not  having  been  sns- 
pensively  appealed  from,  must  be  executed. 

APPEAL  from  the  OivU  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Morris  Marks,  L.  DePoorter  and  Albert  Voorheis  for  the  motion: 

This  court  is  without  jnrisdiction  ratione  materiw;  the  interest  of  all 
the  appellants  united  amounts  only  to  thirty- two  dollars,  as 
formally  admitted  by  them. 

It  is  true  there  are  two  thousand  three  hundred  dollars  deposited 
in  the  registry  of  the  court;  but  there  are  one  hundred  and 
eighty  members  of  the  Branch  Lodge,  so  that  the  appel- 
lants' respective  interests  are  infinitesimal.  They  presume  to 
champion  the  rights  and  interests  of  their  co  -  members— aU  of 
them  appellees;  but  the  latter  have  never  conferred  on  them 
such  mandate.     Succession  Wellmeier,  84  An.  819. 

There  is  another  fatal  objection.  The  main  judgment  is  under  devo- 
lutive appeal,  and  the  rule  taken  to  enforce  that  judgment  was 
made  absolute  upon  auditor's  report.  This  interlocutory  decree 
is  not  appealable.  Murphy  vs.  Murphy,  45  An.  488;  State  vs. 
Judge,  45  An.  888. 


Branch  K,  Miller  contra. 

The  Supreme  Court  has  jurisdiction  where  the  fund  to  be  distributed 
exceeds  two  thousand  dollars,  whatever  may  be  the  amount 
claimed.  84  An.  1140;  89  An.  588;  40  An.  185,  186;  43  An.  428, 
424,  875. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  plaintiffs  are  members  of  the  Branch  No.  1148  of 
the  order  of  the  Iron  Hall.  This  branch  is  located  in  New  Orleans. 
Fearing  that  defendants  would  dispose  of  the  property  which  they  held 
in  trust  for  said  branch  for  the  benefit  of  plaintiffs  and  other  members 
of  said  branch,  and  that  there  was  no  one  to  whom  they  could  turn  over 
the  property,  and  fearing  the  same  would  be  removed  beyond  the 
limits  of  Louisiana,  the  plaintiffs  sued  out  an  injunction  commanding 
defendants  to  retain  possession  of  all  of  said  property,  money,  mort* 
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gage  notes,  etc.,  and  restraining  them  from  disposing  of  the  same; 
and  they  be  ordered  to  deposit  said  money,  etc.,  in  coiirt  for  benefit 
of  plaintiffs  and  all  members  of  said  branch. 

The  defendants  answered  that  the  money  subject  to  the  suit  con- 
stituted the  reserve  fund  of  twenty  per  cent,  assessments  loaned  in 
ail  local  branches  of  the  parent  body  of  the  order;  that  said  money 
is  the  property  of  the  order,  whose  headquarters  are  at  Indi- 
anapolis, Indiana,  and  that  the  New  Orleans  branch  held  said  money 
in  trust  for  the  order,  and  that  a  demand  had  been  made  upon  said 
branch  for  the  same. 

There  was  judgment  ordering  the  defendants  to  deposit  in  court 
the  property,  money,  etc.,  in  controversy,  reserving  the  rights  of' 
any  and  all  parties  claiming  any  title  or  interest  in  said  fund  or  to 
said  property.  The  injunction  was  perpetuated,  from  which  judg- 
ment defendants  took  a  devolutive  appeal.  The  amount  deposited  in 
court  was  two  thousand  four  hundred  and  seventy- seven  dollars  and 
thirty  cents. 

After  this  judgment  was  rendered  on  motion  of  plaintiffs,  suggest- 
ing that  a  distribution  of  the  fund  should  be  made  between  the 
parties,  members  or  |ormer  members  of  said  Branch  1148,  and  that 
the  funds  could  not  be  distributed  without  the  appointment  of  an 
audtor,  B.  Dryfous  was  appointed  to  make  a  full  and  final  settle- 
ment of  the  amount  due  to  each  and  every  member  of  said  bratich, 
to  make  a  tableau  of  distribution,  deducting  costs  and  attorney's 
fees.  A  report  was  made  by  the  auditor,  and  the  plaintiffs  filed  a 
rule  against  defendants  to  show  cause  why  the  tableau  and  report ' 
filed  by  the  auditor  should  not  be  homologated  and  approved.  In 
answer  to  the  rule,  defendants  set  up  want  of  authority  for  the  ap- 
pointment of  an  auditor  ex  parte;  that  the  funds  sought  to  be  dis- 
tributed did  not  belong  to  the  members  of  said  Branch  1148,  but  to 
the  Supreme  Sitting  of  the  order,  by  which  we  understand  the  cen- 
tral authority  of  the  order,  and  therefore  could  not  be  distributed  as 
proposed. 

The  District  Court  rendered  a  judgment  on  the  rule  homologating 
the  auditor's  report,  and  ordered  the  fund  distributed.  From  this 
judgment  the  defendants  took  a  suspensive  appeal. 

The  appellees  move  to  dismiss  the  appeal  on  the  grounds  that  the, 
appellants'  interest  in  the  fund  is  less  than  two  thousand  dollars,, 
and  their  entire  interest  amounts  only  to  one  hundred  and  forty-two> 
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'  dollars  and  ninety  centiB;-and  that  this  order  is  an  interlocntoryi^ne^ 
carrying  into  ezecation  on  original  judgment. 

Act  81  of  the  Constitution  conferring  jurisdiction  on  the  Supreme 
Oourt  when  an  amount  is  to  be  distributed  uses  the  language: 
'*  *  *  «<  the  fund  to  be  distributed,  whatever  may  be  the  amount 
therein  claimed."  Whan  vs.  Irwin,  27  An.  708;  State  vs.  Judge, 
80  An.  229;  Boutte  vs.  Ex.,  80  An.  177;  State  ex  reL  Paper  Go.  45> 
An.  1418;  Murphy  vs.  Murphy,  45  An.  488. 

We  are  not  required  by  the  pleadings  to  make  any  distribution  of 
the  fund  among  those  to  whom  by  the  decree  of  the  lower  court  it 
was  adjudged.  The  defence  to  the  rule  is  identical  with  that  in  the 
original  suit  from  which  the  interlocutory  order  sprung.  There  waa 
no  suspensive  appeal  .taken  fr6m  that  judgment,  and  its  execution 
can  not  be  arrested  by  defendants.    Oode  Practice,.  Art.  678. 

The  interlocutory  order  is  in  execution  of  this  judgment.  A  sus- 
pensive appeal  from  this  order  in  effect  arrests  its  execution. 

We  have  repeatedly  held  that  no  appeal  will  lie  from  an  interloc- 
utory order  which  carries  into  effect  a  judgment  which. has  become 
final,  or  from  which  no  suspensive  appeal  has  been  taken.  If,  in 
carrying  into  execution  the  decree  of  the  lower  court,  the  judge 
exceeds  the  bounds  of  his  jurisdiction,  or  acts  illegally,  other 
convenient  and  practical  modes  are  provided  by  which  the  wrong 
done  can  be  remedied  by  this  court. 

The  original  judgment  appealed  from  by  devolutive  appeal  in  case 
of  same  plaintiffs  versus  same  defendants,  No.  11,408,  having  been  this 
day  annulled  and  reversed,  the  interlocutory  order  distributing  the 
proceeds  falls  with  the  judgment,  and  no  distribution  of  the  funds  caa 
therefore  be  made  as  ordered  by  the  court.         | 

The  appeal  is  dismissed. 


No.  11,636. 
Statb  of  Louisiana  vs.  Duncan  Williams. 

Tbe  mere  fact  of  going  to  the  place  where  the  aocused  lived  and  seeking  an  ex« 
planatlon  from  him  does  not  in  itself  constitute  such  an  act  of  hostility  as 
would  Justify  the  taking  of  human  life.  In  order  to  constitute  the  overt  act  or 
hostile  demonstration  that  would  justify  the  taking  ot  human  life  there  must 
be  some  demonstration  made  by  deceased  against  accused  as  to  impress  upon 
the  latter  that  he  was  in  imminent  danger  ot  his  life,  or  some  great  bodily 
harm. 
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In  some  instances  the  extent  of  the  oyert  act  which  would  induce  the  accused  to 
act  in  his  self-defence  is  measured  by  the  character  of  the  deceased  for  a  vio- 
lent, quarrelsome,  dangerous  and  turbulent  disposition,  notorious  in  the  com- 
munity or  known  to  the  accused. 

APPEAL  from  the  Eighteench  District  Ooort,  Parish  of  Lafourche. 
Caillouet^  J, 


M.  J.  Ounningkam^  Attorney  General,  and  B,  F.  WincheHery  Dis- 
trict Attorney,  for  the  State,  Appellee. 


John  8.  Billieu  for  Defendant  and  Appellant. 


The  opinion  of  the  coort  was  delivered  by 

McEnest,  J.  The  defendant  was  indicted  for  mnrder,  tried,  con- 
victed and  sentenced  to  death.    He  appealed. 

He  relies  upon  one  bill  of  exception  reserved  to  the  ruling  of  the 
trial  judge. 

It  is  as  follows:  '^  The  defendant  offered  to  prove  by  a  State  wit- 
ness the  turbulent  character  of  the  deceased  when  it  was  stated  by 
said  witness  that  the  deceased  living  on  another  place  came  and 
sought  the  accused — ^that  the  overt  act  was  complete  from  that  fact." 

To  this  bill  the  court  appended  the  following  statement:  '^  By  the 
court — ^There  was  no  evidence  of  any  overt  act  or  hostile  demonstra- 
tion by  the  deceased  toward  the  accused.  The  deceased  went  to  the 
plantation  where  the  accused  was  and  asked  an  explanation  about 
something  which  deceased  had  said  to  his  wife  about  what  the  de- 
ceased had  told  him  (accused)  about  her.  Deceased  and  accused 
had  some  discussion  about  the  matter  when  a  mutual  friend  inter- 
posed and  advised  them  that  the  matter  was  too  trifling  to  have  any 
dispute  about,  whereupon  the  accused  returned  into  the  honse,  from 
v/hich  he  had  come,  when  deceased  first  called  him  out.  The  de- 
ceased continued  to  talk  on  the  gallery  of  his  house  with  the  said 
mutual  friend,  and  remarked  that  ^  any  man  who  repeated  what 
another  had  told  him  about  his  wife  is  a  son  of  a  bitch.'  The  accused, 
who  had  walked  out  of  the  house  and  gone  as  far  as  the  steps  of  the 
gallery,  turned  and  asked  the  deceased,  <  Do  you  call  me  a  son  of 
a  bitch?'  To  which  accused  replied,  *  Call  you  a  son  of  a  bitchT' 
Whereupon,  without  any  movement  or  demonstration  on  the  part  of 
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deceased,  the  accased  fired  the  fatal  shot.  Such  was  the  state  of 
the  ease  as  made  oat  by  the  only  eye-witness,  at  the  time  the  accased 
offered  to  prove  the  tarbalent  character  of  the  deceased." 

The  mere  fact  of  going  to  where  the  accased  lived  by  the  deceased 
to  seek  an  explanation  from  the  accased  did  not  in  itself  constipate 
sach  an  overt  act  of  hostility  as  woald  jastify  the  slaying  of  the 
deceased.  In  order  to  constitate  the  overt  act  that  woald  jastify 
the  taking  of  haman  life  there  mast  be  some  demonstration  made  by 
the  deceased  against  the  accused  of  sach  character  as  to  impress  apon 
him  that  he  was  in  imminent  danger  of  his  life  or  some  great  bodily 
harm.  In  some  instances,  the  extent  of  the  overt  act  which  would 
indace  the  accased  to  act  in  his  self-defence  is  measared  by  the 
character  of  the  deceased  for  «  violent,  qaarrelsome,  dangeioos  and 
tarbalent  disposition,  notorioas  in  the  commanity,  or  known  to  the 
accased. 

In  the  instant  case  there  was  no  demonstration  whatever,  accord- 
ing to  the  trial  jadge's  statement,  of  the  deceased  against  the  ac- 
cased. Words  of  abase  alone  are  not  demonstrations  against  the 
accased,  bat  they  may  be  important  to  show  the  character  of  the 
overt  act.  No  overt  act  accompanied  the  offensive  words  addressed 
by  the  deceased  to  the  accased. 

The  learned  coansel  for  the  accased  arges  that  had  the  testimony 
as  to  the  tarbalent  character  of  the  deceased  been  admitted  it  woald 
have  had  the  effect  of  lessening  the  panishment.  The  jary  had  be- 
fore them  all  the  facts  in  the  case,  and  without  the  overt  act  the 
turbulent  disposition  of  the  deceased  could  have  no  bearing  upon  the 
case.  The  accused  seems  to  have  acted  from  provocation,  but  not 
of  such  strength  as  to  jastify  the  taking  of  the  life  of  the  deceased. 

It  was  within  the  province  of  the  jury  to  return  a  qualified  verdict. 
Bat  as  they  did  not  do  so  we  are  powerless  to  afford  the  defendant 
relief. 

Judgment  affirmed. 


No.  11,389.  S  J74 


Geobqb  B.  Rice  vs.  Mrs.  Maby  E.  Bice.  wS  Isi 

The  alleged  promise  of  a  mother  to  a  son  to  lend  him  money  Is  not  sapported  by      .or     SI 
the  consideration  alleged  to  consist  in  the  acknowledgment  that  he  received  > 

certain  advances  from  his  father's  succession,  least  of  all,  If  the  acknowledg- 
ment is  charged  by  the  son  to  have  been  nntrue. 
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Rioe  ys.  Rice. 

V  UDder  oar  law  damagea  and   not  specilio  performance,   at  least  in   ordlnlbry 
^ .       oases.  Is  the  relief  for  breach  of  a  contract  for  the  payment  of  money.    0.  C... 
Arts.  1927-1984;  Story's  Equity,  Sec.  714. 

APPEAL  from  the  Oivil  District  Court,  Parish  of  Orleans. 
Theardf  J. 


DinkeUpiel  dt  Hart  Attorneys  for  Plaintiff  and  Appellant : 

The  right  to  a  specific  performance  of  a  contract  rests  in  the  option 
of  the  obligee.     C.  C.  1926,  1927. 

An  advantage  stipulated  for  a  third  person  is  a  snfQcient  considera- 
tion for  a  contract     1  An.  280;  C.  C.  of  1884;  C.  P.  85. 


Henry  P.  Dart  Attorney  for  Defendant  and  Appellee : 

An  action  does  not  lie  to  enforce  a  specific  performance  of  an  agree- 
ment to  lend  money,  or  to  make  a  gift. 

An  objection  may  be  made  to  evidence  that  it  is  inadmissible, 
because  it  coold  not  afford  the  relief  asked  if  admitted,  and  if 
proving  to  its  fall  extent  the  plaintiff's  allegations. 


The  opinion  of  the  court  was  delivered  by 

MiiiLBB,  J.    This  is  an  appeal  by  plaintiff  from  the  judgment- 
of   the  lower  court  dismissing   the    salt    against  the  defendant, 
his  mother. 

The  basis  for  the  demand  is  supposed  to  be  furnished  by  a  paper- 
executed  by  the  plaintiff  before  a  notary,  acknowledging  the  receipt 
by  plaintiff  of  three  thousand  five  hundred  dollars  from  the  sacces* 
sion  of  his  father,  and  the  promise  of  the  defendant,  in  consider- 
ation of  that  paper,  to  lend  plaintiff  twenty- five  hundred  dollars  for 
two  years  without  interest.  The  cause  of  action  is,  however,  ampli- 
fied by  the  allegations  in  the  petition,  that  plaintiff 's  claim  against 
his  father's  succession  was  disputed  by  the  mother  and  his  co-heirs; 
that  to  settle  the  dispute  he  was  induced  to  acknowledge  he  had  re- 
ceived three  thousand  five  hundred  dollars,  when,  in  fact,  but  one 
thousand  dollars  had  been  received  by  him  from  the  succession,  and 
that  he  was  *<  enticed"  to  make  the  false  acknowledgment  by  the 
promise  of  his  mother  to  lend  him  twenty- five  hundred  dollars. 
The  relief  demanded  is  a  judgment  against  defendant  for  the  amount- 
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stipulated  to  be  paid  in  the  asserted  contract,  or  the  annulling  of  the 
entire  acknowledgment.  The  defendant  filed,  among  others,  the 
exception  of  no  canee  of  action.  The  appeal  is  bjr  plaintiff  from  the 
lower  court  sustaining  the  exception. 

The  brief  for  plaintiff  treats  the  suit  as  on^  fpr  specific  perform- 
ance. The  relief  usually  acfcorded  for  the  breach  of  contract  is 
damages.  Specific  performance  is  decreed  only  in  exceptional 
cases.  It  is  difficult  to  conceive,  of  any.  ipjury  arising  from  the 
breach  of  a  contract  to  pay  or  lend  money  that  can  not  be  repaired 
by  damages.  Our  code  declares,  when  the  object  of  the  contract  is 
anything  but  the  payment  of  money  the  damages  are  the  loss  sus- 
tained, or  profits  of  which  the  party  has  been  deprived ;  and  as  to 
money  obligations  damages  for  delay  in.  performance,,  are  limited  to 
Interest.  Again,  the  Code  declares  in  ordinary  cases  the  breach  of 
.the  contract  to  do,  entitles  the  party  aggrieved  only  to  damages,  but 
where  this  would  be  inadequate  compensation  specific  performance 
will  be  constrained,  if  performance  is  in  the  power  of  the  party 
who  has  contracted  the  obligation.  We  think  that  if  plaintiff  had 
any  cause  of  action  he  has  no  basis  to  demand  specific  performance 
of  his  supposed  contract.  O.  C,  Arts«  19S4,  1985,  1927;  1  Story's 
Equity,  p.  714,  as  to  specific  performance. 

But  beyond  the  question  as  to  the  relief  to  be  awarded  for 
the  breach  of  the  contract  of  loan,  there  is,  in  our  opinion,  no  con- 
tract in  this  case.  The  supposed  consideration  is  the  plaintiff's 
acknowledgment  of  the  advances  made  him  by  his  father.  That 
acknowledgment  is  manifestly,  no  basis  whatever  to  support  the 
asserted  promise  of  his  mother  to  lend  hiiti  twenty^  five  liundred 
dollars.  If  there  was  any  benefit  or  advantage  of  any  kind  accruing 
from  that  acknowledgment,  that  benefit  or  advantage  was  not 
derived  by  the  mother.  It  might  be  his  co-heirs  could  avail  of  the 
acknowledgment,  but  not  his  mother,  whom  he  sues.  If,  as  the 
plaintiff  states  in  his  petitior,  the  acknowledgment  is  untrue,  it  is 
not  easy  to  perceive  it  would  serve  any  purpose.  Our  conclusion  is 
there  is  no  cause  of  action  stated  in  plaintiff's  petition,  either 
in  respect  to  the  asserted  contract  or  the  demand  for  a  decree 
annulling  his  acknowledgment.     Oivil  Code,  Arts.  1779,  1898. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed,  with  costs. 
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No.  11,401. 

A.  L.  J^fiwaoN  vs.  ToB  Otty  of  Nbw  Oblbans. 

Holders  of  clalma  against  tbe  oity  of  vMmr  Ojrloaas  .by  >the  laws  and  ordbiaaods 
under  which  the  claims  were  created,  entitled  to  payment  only,  from  and  oot 
of  the  funds  api>roprlated  to  pajrwent  of  snch  clainM,  are  notentltMd  to 
an  ahsolttto  Jud^wottt  against  thedty.  Oity  Charter,  Acts  of  1883,8eo.  64,Ses8ion 
.Act8»  p.  86;  Act  No.  88  of  1879,  Session  AotSt  p.  67.  Nor  to  interest  on  sooh  claims, 
at  least,  unlesathere  are  funds  in  the  treasury  applicable  to  payment  of  sueh 
claims.    8»^An.  981 ;  'iSlAn.  pp.  8,464. 

APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 
^Uts,  J. 


Jho.  Q.  Flytm  Attfurney  for  'Blaintiff  and  Appellant. 


E.  A.  O^BuOioan^  Oi^  Attorney,  L.  O^Donnell,  Assistant  Oity  At- 
torney, for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

MilLbb,  J.  The  iplaintifP  snes  as  the  holder  by  transfer  of  certain 
claims  against  the  city  of  New  Orleans  created  nnder  various  ordi- 
nances Impropriating  the  fands  to  be  derived  from  taxes  to  various 
objects  of  municipal  expenditure.  The  relief  sought  is  an  absolute 
judgment  against  the  city,  bearing  interest.  The  answer  of  the  city 
is  the  general  issue.  The  judgment  of  the  lower  Court  recognized 
the  plaintiff  as  owner  of  the  claims  and  denied  the  relief  claimed  in 
the  petition.     From  that  judgment  plaintiff  appeals. 

The  city  of  New  Orleans  is  provided  with  a  limited  power  of  taxa- 
tion. It  is  required  at  the  beginning  of  the  fiscal  year  to  adopt  a 
budget  of  the  anticipated  revenues  and  expenses  of  the  coming  year, 
and  as  the  revenues  are  collected  they  are  credited  to  the  accounts 
conforming  to  the  appropriations  in  the  budget.  The  creditors  of 
the  city,  t.  e.,  those  who  become  creditors  from  the  fact  that  the 
money  is  not  on  hand  derived  from  the  revenues  to  pay  them  when 
the  debt[is  created,  are  apprised  by  the  law  and  by  the  ordinances 
of^the  City  that  they  are  to  be  paid  from  and  only,  out  of  the  revenues 
appropriated  for  the  payment  of  the  claims  and  necessarily  there  is  to 
be  no  payment  until  there  are  revenues  realized  and  placed  to  the  credit 
of  the  account  against  which  the  claims  are  to   be   charged.     In  no 
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sense,  is  the  holder  of  such  claims  a  general  creditor  of  the  city.  He 
.  is  a  creditor  with  the  payment  confined  to  a  particular  f  and»  ^hen 
collected.  Every  ordinance  produced  in  the  case  to  fortify  plaintiff's 
demand,  announces  that  the  appropriations  to  pay  the  claims  on  which 
he  sues,  are  not  payable  until  there  is  money  in  the  city  treastu^ 
derived  from  the  collection  of  the  public  revenues  to  the  credit  of 
the  appropriate  fund,  i.  e.,  that  from  which  the  creditor  is  en- 
titled to  be  paid.  Whatever  the  character  of  the  obligation,  whether 
warrant,  certificate  or  claim,  original  or  transferred,  has  impressad 
upon  it  this  specific  and  limited  right  of  payment,  and  subject  to 
that  limitation  the  plaintiff  acquired  the  claims  on  which  he  sues. 
I  Dillon  on  Mun.  Corporations,  verbo  Municipal  Warrants;  89  An. 
981;  19  Wallace,  477. 

It  has  occurred  and  perhaps,  is  the  case  now,  that  there  ia  a  large 
amount  of  unpaid  claims  against  the  Oity  payable  out  of  appropria* 
tions  of  past  years.  This  is  due  to  shortages  in  the  collection  of 
taxes  and  perhaps  other  causes.  The  plaintiff,  doubtless,  is  the 
sufferer,  with  others,  from  the  absence  of  funds  in  the  treasury  to 
pay  him.  Hence,  his  appeal  to  the  Court  to  change  the  character  of 
his  debt,  and  give  him  an  absolute  judgment  against  the  Oity  with 
interest.     It  is  manifest,  he  is  entitled  to  no  such  relief. 

Holders  of  claims  against  the  city  of  the  character  of  those  heki 
by  plaintiff,  payable  as  they  are  only  when  the  funds  applicable  to 
their  payment  are  in  the  treasury,  are  entitled  to  no  interest,  at  least 
not  unless  there  are  such  funds  on  hand.  The  question  of  interest 
can  not  be  deemed  open.  89  An.  981;  42  An.  3.  We  are  not  called 
on  to  determine  whether  there  is  any  right  of  action  on  such  claims 
unless  there  are  funds  to  pay  them;  the  appeal  being  by  plaintiff 
only. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed,  with  costs. 


No.  11,380. 
Maby  Ann  Witlow  vs.  Mrs.  Louisa  Sqarbz. 

An  agreement  of  settlement  or  compromise  of  claims  a^^ainst  a  ^  aocession,  pleaded 
and  maintained  as  a  bar  against  a  suit  on  such  claims,  can  not  be  afterward 
used  as  a  defence  against  the  salt  on  the  agreement  Itself. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monroe,  J. 
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<  '    W.  8.  Benedict  and  H.  0.  Cage  for  Plaintiff  and  Appellee: 

^  Aliet  pleading  a  compromise  in  bar  of  a  suit  one  can  not  be  per- 
mitted   to    repudiate    the    compromise  becaose  ther  snit  was 
^         brought. 
Qui  sentU  comfnodumj  sentire  debet  et  onvs. 


,  A,  L.  IV«aot  Attorney. for  Defendant  and  Appellant: 

'  An  agz^ement  ^relating  to  certain  lawsuits  can  not  be  repudiated  and 
'•'        violated  by  its  Intended  beneficiary,  and  thereafter  recovered 
upon.         i 


The  opinion  of  the  court  was  delivered  by 

o,   Mili;bb,  J.    The  plaintiff  sues  to  enforce  an  agreement  by  which 

'defendant,  universal  legatee  of  Joseph  Llula,  agreed,  as  soon  as 
the  litigation  then  pending  in  the  succession  of  the  deceased  was 
ended,  to  convey  to  plaintiff  certain  real  estate.    The  defence  was 

*  res  judicata^  based  on  the  judgment  in.  the  suit  between  the  same 
parties^  decided  by  this  court  in  44  An.  61,  an  estoppel  arising, 

i  the  answer  alleges,  from  plaintiff's  repudiation  of  the  agreement 
sued  on,  and  the  repudiation  is  charged  to  consist  in  plaintiff's  in* 
stitution  of  the  suit  reported  in  44  An.    On  these  exceptions  the  suit 

«  was  tried,  and  defendant  appeals  from  the  judgment  in  favor  of 
plaintiff. 

It  appears  that  the  plaintiff  asserted  the  right  to  one -half  of 
the  property  left  by  Llula;  that  with  the.  view  of  preventing  liti- 
gation, and  for  other  causes  as  we  gather  from  defendant's  brief, 
plaintiff  and  defendant  entered  into  the  agreement  on  which  plaintiff 
sues,  for  the  conveyance  to  plaintiff  of  certain  property.  It  is 
stated  in  defendant's  brief  this  was  not  an  agreement  but  a  com- 
promise: whether  one  or  the  other  is,  in  our  view,  immaterial. 
Subsequent  to  the  agreement  the  plaintiff  brought  the  suit  for  one- 
half  the  property  of  the  succession  of  Llula.  The  agreement  now  sued 
on,  was  urged  by  defendant  in  the  previous  suit  as  an  estoppel  against 
plaintiff.  The  decision  in  44  An.  61  maintained  that  estoppel. 
Plaintiff's  present  suit  on  the  agreement  is  the  sequel  of  her  previ- 
ous controversy. 

The  decision  in  the  44th  An.  determined  that  plaintiff  had  no  right 
to  one-haJf  the  property  of  Llula.    But  as  to  the  agreement  the  de- 


NEW  ORLEANS,  APRIL,  1894.  717V 

Grand  Lodge  F.  and  A.  Masons  vs.  City. 

cisions  upheld  it  as  an  estoppel  of  plaintiff's  demand  in  that  suit.  The 
expression  of  the  court  in  that  decision,  it  is  said  in  defendant's  brief 
was  obiter.  But  the  agreement  was  part  of  the  defence.  It  was 
therefore  properly  passed  upon.  If  an  estoppel  in  the  previous  ease, 
it  was  because  of  the  obligation  of  defendant  to  convey  the  prop- 
erty for  which  the  plaintiff  now  sues.  Therefore,  the  previous: de- " 
cision  instead  of  forming  res  judicata  against  plaintiff  supports  her 
present  demand. 

As  to  the  exception  that  plaintiff  is  estopped  from  now  suing  on 7 
the  agreement  because  she  repudiated  it  by  bringing  the  previous 
suit,  we  think  the  decision  in  that  suit  in  effect,  secures  her  right 
under  the  agreement.  The  defendant  affirmed  the  validity  of ;  the 
agreement,  when  she  pleaded  it  in  that  suit.  If  valid  to  conclude 
plaintiff  asserting  a  demand  for  half  the  property,  it  certainly  ought 
to  avail  plaintiff  to  secure  that  which  it  stipulates  she  shall  have. 
The  defendant  in  our  opinion,  can  not,  after  successfully  using  the 
agreement  as  a  shield  against  the  demand  of  a  different  character  in 
the  previous  suit,  now  deny  the  plaintiff's  right  to  the  property  stipu- 
lated to  be  conveyed  to  her  by  the  agreement. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of; 
the  lower  court  be  affirmed  with  costs. 


No.  11,888. 
Oband  Lodgb  op  Louisiana  F.  and  A.  Masons  vs.  City  op  Nbw 

Orleans. 

The  questions  involved  in  this  oase  were  decided  and  the  case  was  remanded  in 
order  to  hear  eyldenoe  as  to  the  relative  valae  of  the  property  oooapled  by 
plaintiff  to  that  leased  and  yielding  a  revenue. 

The  District  Court  has  complied  with  the  Judgment  and  fixed  the  value  of  the . 
property.    The  value  is  not  disputed. 

Though  the  previous  decision  remanding  the  case  was  final,  the  principles  enun- 
ciated were  re* examined. 

Our  conviction  remains  unl^hanged. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King,   J, 


J.  Q.  A.  FelUyws  and  Chas.  F,  Buck  Attorneys   for  Plaintiff   and 
Appellant : 

In  a  question^of  law  not  argued,  the  decision  is  not  atare  deoiaia  as  to 
another,  not  a  party  to  the  case  decided. 
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If  the  Oonstitation  of  1868  and  the  legislation  thereunder  did  not 
repeal  the  special  acts  of  exemption  from  taxation,  of  certain 
charitable  institutions,  Art.  207  of  the  Constitution  of  1879, 
being  less  broad  in  its  terms  of  non-exemption,  did  not  repeal 
such  special  acts  of  exemption. 

*' Charitable  institutions,''  strictly  such,  have  always  and  everywhere 
been  held  in  the  highest  favor,  and  acts  in  their  favor  are  to  be 
construed  most  liberally. 

The  revenues  and  income  of  all  charitable  institutions  are  not  private 
or  corporate  profit  or  income,  but  constitute  a  fund  for  the  relief 
of  the  poor  of  the  community  and  State,  and  relieve  the  State 
and  municipality  to  its  full  amount  in  its  duty  to  the  poor  and 
indigent. 

It  is  the  duty  of  the  State  to  provide  for  the  wants  of  the  indigent 
within  its  bounds,  and  the  taking  from  the  revenues  of  a  chari- 
table institution  by  the  way  of  taxation  is  the  diminishing  of  the 
ability  of  such  institutions  to  relieve  the  poor,  and  adds  the 
same  amount  to  the  burden  of  the  State,  with  the  additional  cost 
of  collection. 

The  Article  207  of  the  Constitution  of  1870  absolutely  exempts  <'  alj 
charitable  institutions,"  and  the  clause  at  the  end  applies  only 
to  the  property  of  colleges,  schools,  etc. 

Chartered  charitable  institutions  are  agents  of  the  State  in  carrying 
out  the  objects  of  their  foundation,  and  are  subject  to  the  con- 
trol of  the  courts  in  case  of  any  misfeasance  or  breach  of  trust. 
These  are  only  the  trustees  of  the  charitable  funds  placed  under 
their  administration  and  as  agents  of  the  State,  and  can  not, 
strictly  speaking,  derive  any  private  or  corporate  profit  or  in- 
come. 

The  exemption  from  taxation  of  ''all  charitable  institutions"  is 
universal  and  exclusive,  as  much  so  as  places  of  religious  wor- 
ship or  burial ;  the  question  of  property  does  not  become  a  ques- 
tion. Charitable  institutions  can  have  no  property,  except  as  a 
trust,  in  the  interest  of  the  State  and  as  trustees  of  the  State. 

Donations  made  to  charitable  uses  are  in  effect  made  to  the  State, 
the  entire  revenues  of  which  are  devoted  by  the*  donors  to  the 
purposes  designated  and  to  relieve  the  State  from  a  burden 
which  it  is  bound  to  bear,  and  the  taking  of  a  portion  of  the 
revenues  of  such  donations,  in  the  form  of  taxation  or  other- 
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wine,  would  be  a  diversion  of  the  funds  from*  their  proper  desti- 
nation, and,  if  by  the  trustees  of  snob  fond,  would  oonstitute  a 
breach  of  trust. 


Si  A.   O^SuUivany   Oity  Attorney,   L.   (yDonn^W,   Assistant  Oity 
Attorney,  for  Defendant  and<  Appellant: 

T*biB'cau8e  was  presented  to  this  Honorable  Court  in  1692,  and  ap- 
pears in  the  44  An.,  p.  659.  The  decision  referred  to  covered 
all  points  presented  to  this  court  with  the  exception  of  one,  and 
that  was  ''  what  was  the  value  of  the  property  leased  by  the 
plaintiffs,  and  from  which  an  income  or  profit  enured  to  them?" 

The  judgment  of  the  court  is  based  on  the  evidence  adduced — ^to 
which  nothing  contrary  was  offered  by  the  plaintiffs ;  in  fact, 
plaintiffs'  own  witnesses  were  the  only  witnesses  examined — ^this 
evidence  reads,  that  the  city  tax  for  the  year  1888  should  be 
on>an  assessment  of  twenty  thousand  dollltrs,  for  the  year  1889 
on  an  assessment  of  ten  thousaiid' dollars,  and^for  the  year  1890 
on  an  assessment  of  sixty -two  hundred  dollars. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  case  received  careful  consideration,  and  the 
principles  of  exemption  enunciated  in  the  decision  remanding  the 
case  to  decide  the  relative  value  of  the  property  occupied  by  the 
plaintiff  to  that  leased  (or  not  in  use,  of  the  Grand  Lodge)  received 
the  court's  endorsement  after  mature  deliberation. 

The  case  was  remanded  to  carry  out  the  purpose  just  stated. 

The  extent  of  the  exemption  is  defined. 

The  court  a  qua  has  correctly  interpreted  our  decree,  and  the  ap- 
pellant has  no  objection  to  urge  against  the  amount  allowed  in  the 
judgment  appealed  from,  if  the  court's  views  regarding  the  exemp- 
tion itself  remain  unchanged. 

The  plaintiff  appeals  from  the  judgement  fixing  the  respective 
amounts  and  settling  the  value  of  the  property  upon  which  taxes  are 
due,  in  order  to  reiterate  defences  heretofore  decided. 

On  appeal  a  reconsideration  is  asked  by  appellant  of  the  identical 
questions  heretofore  decided. 

In  the  previous  suits  the  plaintiff  claimed  that  it9  exemption  from 
taxes,  under  legislative  grant,  had  the  force  of  a  legislative  contract 
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which  could  not  be  repealed  or  impaired  by  sabseqaent  constitational 
provisions  or  statutory  enactments. 

On  the  part  of  defendant,  it  was  pleaded,  that  the  exemption 
claimed  conferred  a  mere  gratnity,  subject  to  repeal,  and  that  this 
exemption  was  repealed  by  Art.  207  of  the  State  Constitiltio)!  ex- 
empting property  of  charitable  institutions,  not  used  or  leased  for  '- 
purposes  of  private  or  corporate  profit  or  income,  inasmuch  as  part  • 
of  plaintiff's  property  \a  leased  for  corporate  revenue. 

These  issues  were  argued  orally  and  by  brief. 

The  effect  of  the  article  of  the  Constitution  (207)  upon  the  exemp- 
tion was  the  prominent  issue. 

This  court's  previous  decision  includes  that  point. 

In  answer  to  the  proposition  again  argued,  that  charitable  institu- 
tions, strictly  speaking,  can  realize  no  private  or  corporate  proflt  or 
income,  we  can  only  reiterate  in  different  language  that  this  court 
many  years  since  established  a  difference  in  the  matter  of  taxation 
between  the  property  of  a  charitable  institution  yielding  a  revejiue 
and  that  property  which  the  institution  occupies  for  the  purposes  of 
its  charities.  It  was  held  that  the  former  was  subject  to  taxation, 
and  that  the  latter  was  exempt  from  taxation.  City  of  New  Orleans 
vs.  Congregation  Dispersed  of  Jndah,  16  An.  389. 

A  similar  question  was  considered  in  the  case  of  City  of  New 
Orleans  vs.  Thd  New  Orleans  Mechanics  Society,  27  An.  487.    The' 
court  held  that  as  a  charitable  society  the  property  actually  used  by 
itoel/ for  purposes  of  charity  would  be  exempt,  but  that  the  property 
not  being  used  for  the  specific  purpose  expressed  in  the  act  of  in- 
eorporation'was  not  exempt  from  taxation. 

The  permissive  article  of  the  Constitution  of  1868  to  the  Legisla- 
ture to  exempt  property  in  the  actual  use  of  charitable  institutions 
lias  received  judicial  Interpretation,  in  a  number  of  cases. 

In  two  cases,  however,  33  An.  850  and  37  An.  70,  a  different  veiw 
was  expressed,  and  the.  conclusions  of  the  majority  of  the  court 
were  vigorously  opposed.  In  one  of  these  cases,  the  Poydras  Asylum, 
Judge  Fenner,  in  his  dissenting  opinion,  says:  '<I  think  that, 
under  the  terms  of  the  Constitution,  and  under  the  Jurisprudence  of 
the  courts  estahliahed  thereunder ^  the  exempting  statute  was  un- 
questionably  repealed  so  far  as  inconsistent  with  the  rule  of  taxcUion 
provided  by  Article  118.^^     (Italics  ours.) 

The  organ  of  the  court.  Chief  Justice  Bermudez,  in  the  Poydraar 
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Asylum  case  gave  his  concurrence  to  the  principles  enunciated  in  the 
case  at  bar. 

Judge  Manning  was  equally  as  emphatic  in  expressing  his  dissent 
in  Orphan  Asylum  vs.  Tax  Collector,  37  An.  70. 

As  maintaining  uniform  interpretation  upon  the  subject  of  repeal 
by  Art.  118,  he  cited  New  Orleans  vs.  St.  Patrick  Hall,  28  An.  512, 
and  others  to  the  same  effect. 

The  uniformity  of  interpretation  was  absolutely  unbroken  in  1879, 
and  the  limitation  of  exemption  from  taxation  of  property  actually 
occupied  by  charitable  institutions  clearly  announced. 

In  the  face  of  the  article  of  the  Constitution  (118  of  1868),  and  of 
the  decisions  limiting  the  exemptions  as  before  stated,  the  article  of 
the  present  Constitution  was  adopted  containing  the  following :  ''Pro- 
vided, the  property  so  exempted  be  not  used  or  leased  for  purposes 
of  private  or  corporate  profit  or  income." 

This  proviso  is  as  broad  and  comprehensive  as  was  the  Article  118, 
of  the  Constitution  of  1868. 

The  plaintiff  in  the  case  at  bar  seeks  to  reopen  the  question  of 
the  effect  of  the  proviso  of  Art.  207  of  the  Constitution  of  1879. 

The  repealing  effect  of  the  article  was  pleaded  when  the  case  was 
tried. 

It  was  controverted  from  different  points  of  view,  and  the  repeal- 
ing effect  of  the  proviso  was  argued  and  reargued. 

But  waiving,  argwmenti  gratia,  the  final  disposition  heretofore  made 
of  the  case  and  reconsidering  the  proposition  argued  we  do  not  dis- 
cover that  too  great  a  scope  was  given  to  the  proviso. 

The  property  of  charitable  institutions  leased  and  yielding  a 
revenue  had  never  been  construed,  prior  to  the  Constitution  of 
1879,  as  part  of  the  institution  not  subject  to  taxation. 

It  was  property  not  free  from  taxation. 

The  present  Constitution  has  not  materially  changed  the  exemp- 
tion in  this  respect  from  what  it  was  under  the  preceding  Constitu- 
tion. 

Under  both,  charitable  institutions  have  not,  in  themselves,  ele- 
ments of  property  as  understood  in  commerce,  unless  they  choose  to 
i  a  vest  in  property  and  collect  revenues. 

Such  property,  when  they  choose  to  thus  invest,  is  not  exempt 
from  taxation. 

Counsel  for  the  plaintiff  argues  that  the  proviso  in  question 
46 
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can  not,  in  the  constraction  of  the  article,  relate  back  to  the  word 
"  property"  in  the  third  line  before  the  word  used. 

As  to  public  property  and  other  property  which  can  not  be  within 
the  scope  of  the  proviso,  we  think  it  sufficient  answer  to  state 
that  the  proviso  may  apply  to  part  of  the  property  exempt  in 
the  body  of  the  article,  and  that  it  may  be  that  it  can  not  in 
the  nature  of  things  be  made  a  limitation  in  exempting  other  prop  - 
erty. 

Public  property  and  its  revenues  are  not  subject  to  taxation,  and 
therefore  not  within  the  intendment  of  the  proviso. 

The  State  for  obvious  reasons  does  not  impose  taxes  upon  her 
property  and  upon  its  revenues. 

This  property  would  be  exempt  without  any  law  on  the  subject. 

It  does  not  follow  that  the  other  institutions  referred  to  are  not 
within  the  scope  of  the  article  when  they  own  property  yielding 
a  revenue.     Utile  per  inutile  non  vitiatur. 

Questions  of  the  great  good  accomplished  by  charitable  and  other 
similar  institutions,  however  much  they  appeal  to  our  sympathies, 
should  have  no  weight  in  determining  the  meaning  of  an  article  of 
the  Constitution. 

A  rigid  adherence  to  the  fundamental  law  recommends  itself  as 
highly  proper  in  enforcing  any  of  its  provisions. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  affirmed  at  appellants^ 
costs. 


No.  11,364. 
C.  S.  Burt  Company  vs.  Widow  B.  Laplace. 

The  plaintiffs  agreed  with  the  defendant  to  furnish  boilers  and  other  machinery 
for  the  amount  of  seven  thousand  three  hundred  and  thirty  dollars. 

The  bagasse  burner,  part  of  the  machinery,  constituted  nine  hundred  and  seventy - 
five  dollars  of  the  amount. 

If  the  bagasse  burner,  it  was  stipulated,  did  not  prove  of  advantage  to  the  defend- 
ant, the  plaintiffs  bound  themselves  to  pay  the  grinding  season's  plantation 
fuel  bill. 

The  plaintiffs  claim  the  unpaid  balance  of  two  thirds  of  the  whole  amount,  and 
contend  that  they  have  complied  with  the  contract. 

The  defendant  in  her  reconventlonal  demand  alleges  that  there  was  failure  of  com  - 
pliancc  ou  the  part  of  plaintiff.  The  evidence  shows  that  the  bagasse  burner 
was  the  only  defective  portion  of  the  machinery  furnished. 
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Bheaaksfrom  the  seller  the  one-third  paid  by  her;  to  bo  relieved  from  the  pay- 
ment of  any  balance  ou  the  seven  thousand  three  hundred  and  thirty  dollars 
and  that  he  be  condemned  to  remove  the  machinery  and  pay  her  damages. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Rightor^  J. 

Harry  H.  Hall  Attorney  for  Plaintiffs  and  Appellants : 

Plaintiffs  agreed  to  furnish  defendant  with  certain  machinery  for 
seven  thousand  three  hundred  and  thirty  dollars,  of  which 
amount  nine  hundred  and  seventy -five  dollars  was  to  be  paid  for 
a  bagasse  burner. 

It  was  agreed  in  the  contract  that  if  it  should  be  shown  that  the 
'^  bagasse  burner  did  not  properly  consume  bagasse  so  as  to 
prove  of  advantage  "  to  the  purchaser,  the  seller  would  pay  the 
plantation  fuel  bill  for  the  season. 

The  seller  sued  for  the  unpaid  two -thirds  of  entire  purchase  price, 
alleging  his  compl  ance  with  all  his  obligations  under  the  con- 
tract. The  purchaser  reconvened,  alleging  that  the  bagaaae 
burner  was  defective,  and  asked  that  he  be  relieved  from  paying 
the  balance  of  purchase  price ;  that  he  recover  from  the  seller 
the  one -third  of  seven  thousand  three  hundred  and  thirty  dollars 
paid ;  that  the  seller  be  ordered  to  take  back  the  machinery  and 
burner,  and  that  he  be  condemned  to  pay  the  penalty  stipulated 
in  the  contract,  to -wit:  the  plantation  fuel  bill  for  the  season. 

The  evidence  shows  that  all  the  machinery,  except  the  bagasse 
burner,  costing  nine  hundred  and  seventy -five  dollars,  gave 
complete  satisfaction. 

The  judgment  of  the  lower  court  annulled  and  avoided  the  contract, 
ordered  the  seller  to  refund  the  one -third  of  purchase  price, 
seven  thousand  three  hundred  and  thirty  dollars,  which  had  been 
paid  to  him,  relieved  the  purchaser  from  paying  the  remaining 
two -thirds,  and  then  enforced  the  penalty  of  the  annulled  contract 
and  condemned  the  seller  to  pay  the  purchaser^ a  coal  bill  of  seven 
hundred  and  fifty  dollars. 

Nullity  and  rescission  imply  the  total  avoidance  of  the  covenant  for 
some  inherent  defect  therein.  The  dissolution  of  a  commutative 
contract  for  non-compliance  is  really  carrying  into  effect  a  part 
of  the  convention,  either  express  or  implied.  It  excludes  the 
idea  of  nullity  or  rescission.  11  An.  655,  Rogron,  Cap.  5,  Sec. 
7;  Troplong,  Vente,  No.  689;  4  Marcad6,  No.  570. 
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Hence  there  was  error  in  annulling  the  contract;  and  yet,  in  enforc- 
ing the  penalty,  if  there  was  violation  of  the  obligation,  the 
penalty  could  be  enforced,  but  only  by  the  maintenance  of  the 
contract  and  the  payment  of  the  stipulated  price. 

The  record  shows  conclusively,  moreover,  as  matter  of  fact,  that  the 
bagasse  burner  was  not  defective,  but  that  it  met  all  the  require- 
ments of  the  contract. 


Chaa.  J,  Theard  Attorney  for  Defendant  and  Appellee : 

The  plaintiffs  sold  to  defendant,  and  erected  on  her  plantation,  a 
complete  plant  or  apparatus  for  the  burning  and  utilizing  of 
bagasse,  including  boilers,  pump,  burning  outfit,  and  all  other 
necessary  machinery. 

By  the  contract  it  was  expressly  stipulated  that  the  burner  should 
consume  the  bagasse  from  four  hundred  and  fifty  tons  of  cane 
daily,  and  with  it  make  the  full  steam  capacity  of  the  boilers. 

The  contract  price  was  seven  thousand  three  hundred  and  thirty  dol- 
lars, of  which  two  thousand  four  hundred  and  forty -three  dollars 
were  paid  by  defendant  to  the  plaintiffs  before  the  machinery 
was  erected. 

The  machinery  proved  to  be  very  defective  and  entirely  insufiicient 
for  the  object  for  which  it  was  intended. 

The  plaintiffs  sue  defendant  for  the  balance  due  on  the  contract. 
She  denies  any  indebtedness,  and  claims  in  reconvention  the  re- 
turn of  the  money  paid  by  her  and  the  damages  suffered  by  her. 

There  is  nothing  inconsistent  in  the  demand  that  the  contract  be  re- 
scinded and  that  damages  be  allowed  in  addition  where  the  con- 
tract has  not  been  performed  or  has  been  defectively  executed. 
And  in'  such  a  case  no  putting  in  mora  is  required. 

Lobdell  vs.  Parker,  3  La.  328 ;  Morton  vs.  Pollard,  9  La.  174 ;  Conery 
vs.  Noyes,  17  An.  201,  203;  Nicholson  vs.  Desobry,  14  An.  81; 
Goodloe  vs.  Rogers,  9  An.  273,  and  authorities  there  cited. 

The  fact  that  the  contract  itself  stipulates  what  damages  may  be  re- 
covered does  not  affect  the  right  to  demand  the  rescission  of 
the  sale  and  damages  in  addition.  It  fixes  the  measure  of  dam- 
ages ;  that  is  all. 

Nor  is  the  compulsory  use  of  the  defective  machinery,  during  de- 
fendant's grinding  season,  a  waiver  of  her  claim  for  damages. 
Levi  vs.  Schwartz  &  Golding,  34  An.  209. 
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The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  having  determined  to  change  the  sugar 
mill  and  engine,  and  to  erect  other  evaporating  pans  for  the  purpose 
of  economizing  steam  in  her  sugar  house,  resolved  also  to  buy  steam 
tubular  boilers,  drums,  feeders,  spouts  and  pumps,  together  with  a 
Qordon  Patent  Hollow  Blast  Bagasse  Burner. 

She  contracted  with  the  plaintiffs  to  furnish  part  of  these  improve- 
ments. 

The  plaintiffs  bound  themselves  to  furnish  the  boilers  to  measure 
seventy -two  inches  in  diameter  and  twenty  feet  long,  and  erect  them 
on  the  plantation,  and  to  furnish  expert  labor  for  that  work — ^that  is, 
to  place  them  in  position  to  put  on  the  bricks.  The  defendant  agreed 
to  do  the  brickwork  and  furnish  the  material  and  labor  to  incase  the 
boilers. 

When  delivered  and  ready  for  the  brickwork  the  price  of  the  four 
boilers  and  attachments  was  five  thousand  eight  hundred  and  twenty- 
five  dollars. 

She  also  contracted  for  two  batteries  with  three  automatic  feeders 
to  feed  and  properly  distribute  bagasse  for  the  price  of  five  hundred 
and  thirty  dollars. 

For  the  Gordon  Bagasse  Burner  she  was  to  pay  nine  hundred  and 
seventy -five  dollars. 

The  vendors,  in  order  to  fully  impress  upon  the  defendant  the 
efficiency  of  the  burner,  agreed  to  pay  all  coal  or  other  fuel  for  the 
crop,  if  the  burner  did  not  consume  the  bagasse,  as  agreed  it  should, 
and  prove  an  advantage  to  the  purchaser. 

The  guaranteed  stipul&tion  in  the  contract  was  limited  to  the 
bagasse  burner. 

The  terms  of  payment  of  the  total  amount  stipulated  in  the  con- 
tract were:  one -third  upon  delivery  of  the  materials  and  apparatus 
at  the  plantat'.on;  one -third  after  the  erection  of  the  burner,  and 
the  remainder  after  the  test  and  use,  on  the  5th  of  January,  1893. 

The  plaintiffs  collected  one -third  of  the  amount. 

The  defendant  having  refused  to  pay  the  remainder,  the  plaintiff 
brought  suit  for  the  amount  claimed  as  due. 

The  defendant  interposed  a  general  denial,  save  certain  admissions 
substantially,  that  the  plant  sold  by  plaintiffs  was  sold  for  one  price 
in  three  equal  instalments,  and  that  all  tha  machinery  sold  was  de- 
pendent upon  the  satisfactory  working  of  the  burner. 
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That  the  tests  made  proved  that  the  plaintiffs  failed  to  comply 
with  the  contract. 

She  avers  that  she  is  not  bound  to  pay  the  amount  stipulated  in 
the  contract  and  that  she  is  entitled  to  demand  the  nullity  of  the 
contract. 

In  her  reconventional  demand  she  claims  damages  aggregating 
twenty  thousand  nine  hundred  and  fifty  dollars.  The  prayer  of  the 
answer  is  that  plaintiffs'  demand  be  rejected  and  that  upon  her  re- 
conventional  demand  there  be  judgment  in  her  favor  in  one  sum  of 
two  thousand  four  hundred  and  forty -three  dollars,  in  another  sum 
of  ten  thousand  nine  hundred  and  fifty  dollars,  and  in  a  sum  of  ten 
thousand  dollars,  with  legal  interest  on  each. 

The  judgment  of  the  District  Oourt  annuls  the  contract;  orders 
the  return  to  the  defendant  of  the  first  instalment  of  two  thousand 
four  hundred  and  forty -three  dollars  paid  by  her  and  condemns 
plaintiff  on  the  reconventional  demand  to  pay  the  defendant  six 
thou  and  seven  hundred  and  fifty  dollars  damages,  with  interest.  A 
remittitur  for  the  interest  was  subsequently  entered. 

From  this  judgment  the  plaintiff  appeals. 

Though  the  Gordon  Patent  Hollow  Blast  Bagasse  Burner  proved 
satisfactory  in  a  number  of  sugar  houses  and  sugar  mills,  for  causes 
not  clearly  demonstrated  it  is  a  failure  in  defendant's  sugar  house. 

Witnesses  testify  as  to  the  value  of  the  apparatus  as  a  bagasse 
burner  in  other  localities. 

The  combustion  is  spoken  of  by  these  witnesses  as  being  rapid,  and 
that  it  makes  sufficient  steam.  This,  however,  is  not  the  case  on  de- 
fendant's place,  where  it  only  makes  a  black  smoky  fire  and  at  times 
is  clogged  with  bagasse. 

The  plaintiff  was  notified  of  the  defect. 

He  and  others  connected  with  plaintiff's  firm  repaired  to  the  place 
but  it  seems  did  not  succeed  in  obtaining  satisfactory  results  in  the 
working  of  the  burner. 

Finally  it  was  agreed  to  make  a  test  of  the  apparatus  on  the  29th 
of  December  while  the  sugar  house  was  in  operation. 

At  the  appointed  time  the  interested  parties  and  a  number  of  wit- 
nesses were  present  and  the  test  was  made. 

The  contract  contains  the  stipulation,  requiring  a  burner  to  each 
battery  with  blast  bars,  intermediate  bars,  blower,  piping  gates  com- 
plete to  burn  bagasse  and  with  it  to  generate  the  full  steam  capacity 
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of  the  boilers,  supplied  with  bagasse,  at  the  rate  of  four  hundred 
and  fifty  tons  daily,  or  if  less  number  of  tons  were  supplied  the 
steam  pressure  to  be  proportionately  less. 

The  test  was  made  in  accordance  with  the  conditions  of  the  con- 
tract. No  objection  was  urged  to  the  method  adopted  for  the  exper- 
iment. It  is  proved  that  the  bagasse  was  not  different  from  the 
bagasse  made  by  other  mills. 

The  steam  from  othe^  boilers  than  those  sold  by  the  plaintiffs  was 
cut  off  and  the  burners  fed  with  bagasse  were  the  only  steam -pro- 
ducing power. 

The  burners  became  clogged  with  bagasse  and  the  steam  pressure 
declined  and  most  of  the  time  the  mill  was  stopped. 

In  seventeen  and  a  half  minutes'  time  the  pressure  was  reduced 
from  seventy -five  pounds  to  about  thirty -seven  pounds. 

There  were  planters  present  of  experience,  disinterested  witnesses, 
who  testified  that  the  bagasse  was  poorly  consumed ;  that  there  was 
but  little  heat  in  the  burner  and  the  operations  were  not  those  of  an 
efficient  burner.  There  were  a  number  of  machinists  present  who 
testified  that  it  burnt  the  bagasse  incompletely,  and  that  it  was  alto- 
gether an  absolutely  defective  burner. 

The  plaintiff  testified  that  he  made  a  test  a  short  time  preceding. 
It  was  the  evaporation  test  on  scientific  principles. 

It  is  not  shown  that  this  test  was  made  contradictorily  with  the 
defendant  or  that  any  disinterested  witnesses  were  called  to  witness 
the  experiment.  The  result  is  that  the  correctness  of  that  test  is  not 
sustained  by  the  weight  of  the  testimony. 

There  was  no  objection  offered  to  the  practical  manner  followed 
in  testing  the  power  of  the  steam  produced,  though  it  is  not  as  ac- 
curate as  the  evaporation  test,  it  is  that  generally  followed  in  testing 
steam  power ;  it  proved  for  all  practical  purposes  that  the  burner 
was  not  the  burner  plaintiffs  agreed  to  furnish  and  deliver  to  the  de- 
fendant. 

If  it  was  possible  to  show  error  it  should  have  been  established 
contradictorily,  or  in  view  of  a  number  of  witnesses  sufficient  to 
prove  its  correctness. 

The  contract  shows  that  plaintiffs  engaged  themselves  by  the 
declaration  ^<  that  coal  or  wood  can  be  burned  better  than  with  the 
ordinary  furnace  if  no  bagasse  is  at  hand,  but  in  any  event  they 
guarantee  to  give  more  steam  than  any  other  furnace  with  the  same 
amount  of  like  fuel.'' 
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The  experiments  prove  that  this  guarantee  failed. 

The  unverified  evaporation  tests  of  plaintiff  do  not  suggest  that  in 
any  respect  the  burner  was  efficient  and  not  a  failure. 

The  reconveniional  demand  is  more  particularly  directed  against 
the  unsatisfactory  and  defective  burner. 

The  proof  shows  that  all  the  difficulties  in  operating  the  machinery 
were  caused  by  the  insufficiency  of  heat  from  the  burner.  It  did  not 
develop  the  capacity  of  the  boilers. 

It  is  not  proved  that  the  boilers  are  defective  in  material.  The 
workmanship  was  not  objectionable  in  any  particular.  They  were 
of  the  quality  and  make  required  by  the  contract. 

The  defendant's  contention  on  this  point  is  that  it  is  an  entire  con- 
tract and  that  a  partial  failure  is  equal  to  a  total  failure. 

There  was  error  doubtless,  but  the  vendors  acted  in  good  faith. 
There  is  no  fraud  charged  and  the  record  does  not  disclose  that  they 
knew  of  the  defect  of  the  burner. 

The  defect  of  the  burner  caused  a  partial  failure  of  consideration . 

The  fact  remains  that  the  defendant  has  received  and  used  boilers 
that  are  not  defective. 

There  was  a  partial  performance,  severable  from  the  partial  failure. 

The  dividing  line  between  the  two  is  clearly  marked. 

The  failure  is  not  in  so  material  a  point  as  to  affect  the  entire  con- 
tract. 

These  boilers  m  ere  used  during  the  grinding  season  without  the 
discovery  of  any  defect. 

They  have  value,  and  all  the  qualities  and  power  guaranteed  in  the 
contract. 

They  were  sold  for  a  special  price.  It  is  distinct  from  the  price  of 
the  remainder  of  the  machinery,  though  included  in  the  same  con- 
tract, and  forming  part  of  the  total  for  the  whole  machinery. 

The  difference  between  these  prices  is  great,  and  suggests  that  the 
defective  part  is  not  an  essential. 

The  purchase  price  of  the  burner  is  of  insignificant  amount  com- 
pared with  that  of  the  boilers. 

The  former,  the  boilers,  are  complete  in  themselves  and  are  a  con  - 
sideration  without  reference  to  the  burners.  They  are  fit  for  the  use 
intended.  The  defective  apparatus  does  not  in  the  least  detract 
from  their  value.  The  particular  burner  is  not  essential  to  their  use. 
The  burner  is  an  accessory. 
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Upon  that  subject  Troplong  (Vente  679)  clearly  says  : 

"With  reference  to  the  accessories  of  the  thing  sold  they  follow 
the  principal.  If  a  horse  with  saddle  and  bridle  has  been  sold,  in 
setting  aside  the  sale  of  the  former  that  of  the  latter  follows. 

But  if  the  principal  thing  was  not  defective  and  the  accessory  was, 
the  canse  to  set  aside  the  sale  is  limited  to  the  latter. 

"  Mai8  H  la  chose  principale  etait  saine  et  entiere,  et  que  le  vice  rdd- 
hibitoire  Umibit  seulement  sur  Vacceasoire,  la  r^hibition  aura  lieu 
que  pour  Vaccessoire  seulement.^^ 

From  Duranton  (Vol.  16,  Sec.  318)  we  quote:  ^^ D^apr^ ce prinoipe 
si  je  vous  vends  mon  domaine  avee  les  six  chevaux  de  labour  qui  y  sont^ 
je  suis  garantie  des  vices  dont  seraient  infeeUs  ces  chevaux  ou  quelques 
uns  d*entre  eux,  quand  bien  m^me  la  vente  ne  serait  faite  que  pour  un 
seule  et  m&me  prix,  Toutefois  il  n^y  aurait  pas  lieu,  dans  ce  caa,  a 
Paction  redhibitoire  mais  seulement  a  Paction  quanti  minoris  ou  en 
diminution  du  prix, 

Cette  distinction  est  parfaitement  6tablie  dans  la  Un  33  des  Aedil, 
edtcto,  et  Pothier  Va  adopts  dans  son  traite  du  contrat  de  vente. 

From  Laurent,  Vol.  24,  Sec.  292 ; 

n  ne  faudrait  pas  conclure  de  Id,  que  le  contrat  doit  n^cessairement 
Hre  r^solu  potir  le  tout.     Cela  depend  de  Vobjet  de  la  vente. 

The  question  of  partial  consideration  has  been  discussed  in  a  num  - 
ber  of  decisions  of  the  courts  of  this  State. 

It  is  announced  as  correct  principle  that  the  right  to  set  aside  the 
contract  arises  only  when  the  things  sold  are  dependent  upon  each 
other,  so  that  the  defect  of  one  renders  the  other  useless  and  with- 
out value. 

It  must  appear  that  the  interdependence  was  the  principal  motive 
of  the  contract.  Hale  vs.  New  Orleans,  13  An.  501 ;  Mouton  &  Bro. 
vs.  Whitely,  12  An.  175;  Bertrand  vp.  Arcueil,  4  An.  430. 

The  following  also  applies : 

**  From  this  provision  the  inference  is  clear  that  if  the  several 
things  sold  together  are  independent  of  each  other,  and  do  not  form 
a  whole,  and  if  the  value  of  each  thing  is  not  increased  by  its  union 
with  the  rest,  a  redhibitory  action  can  be  maintained  only  for  those 
things  which  are  found  defective,  and  that  the  contract  must  stand 
and  be  carried  into  effect  in  relation  to  the  others."  Citing  6  Mart. 
396;  3  N.  S.  100;  Pothier  de  la  Vente,  Nos.  226,  227,  228. 

**  The  rule  is  that  the  redhibitory  vice  of  one  of  several  things  sold 
applies  to  a  limited  class  of  cases."     3  An.  378. 
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We  realize  that  the  qaestion  is  not  free  from  difficulty. 

Oar  determination  in  this  case  was  reached  after  having  considered 
that  the  boilers  and  attachments  not  defective  remained  and  were 
used,  though  the  defendant  had  other  steam  power  within  her  con- 
trol easily  disconnected  from  the  four  boilers  in  question.  No  offer 
was  ever  made  to  return  them  and  it  does  not  appear  that  they  ever 
gave  cause  for  objection. 

Moreover,  though  alleged  in  the  body  of  plaintiff's  petition,  the 
prayer  is  silent  in  so  far  as  relates  to  the  boilers  and  their  attach- 
ments. 

The  contract  contains  a  stipulation  guaranteeing  the  defendant 
from  loss  by  defect  of  the  burner. 

In  express  terms,  it  was  made  the  law  of  the  contract.  ConverUio 
facit  legem.  The  testimony  on  this  branch  of  the  case  is  not  contra- 
dicted. 

The  number  of  barrels  of  coal  and  the  price  paid  by  defendant  are 
proven. 

The  damages  can  not  amount  to  less,  under  the  evidence,  than  the 
amount  allowed  by  the  learned  judge  of  the  District  Court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  and  that  plaintiffs  recover  of  the  defend? 
ant  the  balance  due  on  the  apparatus  (after  deducting  the  price  of 
the  burner)  and  rejecting  and  striking  from  the  judgment  that  por- 
tion ordering  the  return  of  the  two  thousand  four  hundred  and 
forty -three  dollars  to  the  defendant  by  the  plaintiffs  (amount  re- 
ceived on  account) . 

It  is  further  ordered,  adjudged  and  decreed  that  upon  the  recon- 
ventional  demand  the  judgment  of  the  District  Court  be  and  the 
same  is  hereby  affirmed  and  the  defendant  on  that  demand  is  allowed 
judgment  against  plaintiff  for  six  thousand  seven  hundred  and  fifty 
dollars. 

The  amount  of  the  original  contract  was  seven  thousand  three 
hundred  and  thirty  dollars. 

From  It  is  deducted  the  price  of  the  burner  andouttit  $976 

Amount  heretofore  paid 2,443 

$3,912 

With  five  per  cent,  interest  per  annum  from  October  25,  1892,  on 
half  of  said  amount,  viz. :  one  thousand  nine  hundred  and  fifty -six 
dollars,  and  a  similar  rate  of  interest  on  a  like  amount  from'Sth  Jan- 
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uary,  1898.  The  three  thoasand  nine  hundred '  and  twelve  dollars, 
plus  interest  as  jast  stated,  must  be  deducted  from  the  six  thousand 
seven  hundred  and  fifty  dollars ;  the  remainder  is  the  amount  the 
plaintiffs  are  condemned  to  pay  to  the  defendant. 

It  is  further  ordered,  adjudged  and  decreed  that  plaintifls  are  the 
owners  of  the  bagasse  burner  and  outfit  covered  by  the.sum  of  nine 
hundred  and  seventy -five  dollars. 

That  the  bagasse  burner  and  outfit  be  delivered  to  the  plaintiffs, 
and  that  they  remove  it  at  their  expense. 

It  is  further  ordered  that  defendant  pay  costs  of  appeal. 

Rehearing  refused. 


No.  11,407. 
Abthub  S.  Whbelbb  vs.  Boabd  of  Fibb  Oommissionubs   bt  al. 

1.  The  "  veterinary  surgeon  "  mentioned  In  See.  6  of  the  ordinance  creating  a  paid 
fire  department  for  the  city  of  New  Orleans  Is  an  officer  of  the  department  and 
holds  bis  office  during  good  behavior. 

Z  The  Board  of  Commissioners  was  absolutely  without  power  or  authority  to 
displace  a  veterinary  surgeon  who  had  been  elected  and  qualified  and  was  In  the 
discharge  of  his  duties  as  such  by  the  election  of  another  person,  the  officer 
having  not  resigned  or  been  Impeached.  Such  election  was  absolutely  null, 
carrying  with  it  no  legal  effects. 

fl.  The  officer  attempted  to  be  displaced  through  such  an  election  by  the  board 
was  authorized  to  ask  and  the  court  justified  in  granting  an  Injunction  In  his 
favor  restraining  the  newly  elected  surgeon,  the  Board  of  Commissioners  and 
the  chief  of  the  department  from  interfering  with  him  in  the  performance  of 
his  duties.  , 
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APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Ellis,  J. 


F.  C.  ZachaHe  for  Plaintiff  and  Appellee : 

A  de  facto  officer  is  entitled  to  an  injunction  to  prevent  ihterference 
with  him  in  the  discharge  of  the  duties  of  his  office,  by  a  rival 
claimant,  until  such  time  as  the  title  de  jure  to  the  office  shall 
have  been  judicially  determined  in  a  proper  proceeding:.  High 
on  Injunctions,  Sec.  1315,  2d  Ed.;  41  An.  333;  43  An.  83;  the 
Callan  case,  45  An.,  673,  does  not  contravene  the  principle; 
Callan  was  not  a  de  facto  officer. 
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"  Two  persons  can  not  be  de  facto  officers  for  the  same  office,  at  the 
same  time."  16  Oregon,  466;  3  Am.  St.  Rep.  176;  19  Nev.  312; 
8  Kan.  442;  10  Paige  (N.  Y.)  432;  22  Barb.  (N.  Y.)  80;  16  How. 
Pr.  (N.  Y.)  1470. 

A  defcuito  officer  must  be  pablicly  and  generally  acknowledged  and 
accepted  as  such;  it  requires  general  reputation  as  such  to  con- 
stitute the  de  facto  quality  and  status.  Am.  and  Eng.  Enc.  of 
Law,  Vol.  19,  p.  394;  76.,  Vol.  6,  p.  92. 


E,  A,  O^  Sullivan  J  City  Attorney,  Henry  Renshaw,  Assistant  City 
Attorney,  and  Lavrrence  O^Donnell  for  Defendant  and  Appellant: 

Proceedings  by  injunction  can  not  be  used  to  determine  disputed 
title  to  office.     41  An.  333;  43  An.  83;  46  An.  673. 

Injunction  will  be  denied  when  the  acts  to  be  enjoined  have  been 
committed,  the  purpose  of  an  injunction,  in  the  matter  of  the 
discharge  of  functions  in  a  public  position,  being  to  prevent  and 
not  to  correct  wrongs.     46  An.  673. 

Qui  tacet  conaentire  videtur. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  What  is  known  as  the  fire  department  of  the  city 
of  New  Orleans  owes  its  origin  to  the  ordinance  of  the  city  of  New 
Orleans  which  bears  the  number  6614. 

The  general  control  and  administration  of  the  affairs  of  the  depart- 
ment is  entrusted  to  a  board  designated  as  the  '<  Board  of  Fire  Com- 
missioners of  the  City  of  New  Orleans." 

The  powers,  rights,  duties  and  obligations  of  the  board  are  set 
forth  in  the  ordinance  creating  it. 

Section  6  of  the  ordinance  declares  that  the  commissioners  shall 
appoint  all  the  officers  and  employes  of  the  department,  and  Sec. 
6  that  the  said  board  shall  appoint  as  many  assistant  engineers,  fire- 
men *  *  *  and  other  employes  as  may  be  requisite,  also  one 
veterinary  surgeon.  The  28th  section  of  the  ordinance  is  that  upon 
which  both  parties  to  this  litigation  rely.  It  is  as  follows:  ^'  AUoffi- 
cers  and  men  of  the  department  shall  hold  office  during  good  behavior 
up  to  the  age  limits  of  sixty- five  years,  and  shall  only  be  deprived  of 
office  and  position  after  impeachment  and  conviction  by  the  com- 
missioners." 
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The  plaintiff  herein  was  duly  elected  "  veterinary  surgeon  "  of 
the  fire  department  on  November  13,  1891,  and  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such.  It  is  not  pretended  that  he 
has  resigned  or  been  either  removed  or  impeached.  On  the  12th  of 
January,  1893,  the  Board  of  Commissioners  elected  John  J.  Morlce  to 
the  position  of  veterinary  surgeon.  On  the  14th  of  January,  1893, 
npon  the  petition  of  the  plaintiff,  an  injunction  issued  enjoining  and 
restraining  the  Board  of  Commissioners  and  Morice  from  any  action 
interfering  with  or  infringing  on  the  plaintiff's  rights  of  discharging 
the  duties  and  receiving  the  emoluments  of  the  said  office  until  such 
time  as  the  disputed  right  to  said  office  should  be  judicially  de- 
termined. Plaintiff  in  the  petition  upon  which  this  injunction  issued 
set  forth  his  election  and  qualification  as  veterinary  surgeon,  his  con- 
tinued possession  and  incumbency  of  the  office,  the  terms  and  tenure 
of  the  office  and  the  powers  and  duties  of  the  board.  He  also  set 
forth  the  action  of  the  board  in  attempting  to  replace  him  by  the 
election  of  Morice,  and  declared  this  action  illegal  and  unwarranted. 

He  averred  that  the  Board  of  Fire  Commissioners  and  Morice 
(the  latter  claiming  title  to  the  office  by  virtue  of  the  election  men- 
tioned) and  Thomas  O'Connor,  chief  of  the  fire  department,  were 
seeking  to  impede,  interfere  and  obstruct  him  in  the  discharge 
of  the  duties  and  functions  of  his  office  and  receiving  the  emol- 
uments thereof,  and  that  he  feared  that  Morice  would  seek  and 
obtain  recognition  as  veterinary  surgeon  unless  all  parties  should  be 
restrained  by  injunction.  He  prayed  that  an  injunction  issue,  and 
after  citation  and  hearing  that  it  be  ultimately  perpetuated,  re- 
straining the  Board,  Morice  and  O'Connor  from  any  action  interfer- 
ing with  or  infringing  upon  his  right  of  discharging  the  duties 
and  receiving  the  emoluments  of  the  said  office  until  such  time  as 
the  disputed  right  to  said  office  shall  be  judicially  determined. 

A  motion  to  dissolve  the  injunction,  as  having  been  illegally 
issued  (as  the  averments  of  the  petition  did  not  warrant  it) ,  and  an 
exception  dismissing  the  suit  as  disclosing  no  cause  of  action,  were 
successively  filed  by  the  defendants  and  overruled  by  the  court. 
They  then  answered,  first  pleading  the  general  issue,  and  further 
answering  averred  that  Morice  was  duly  elected  under  the  ordi- 
nance; that  he  had  immediately  thereafter  entered  upon  the  dis- 
charge of  the  duties  of  the  office  and  was  in  the  performance  of  the 
same  at  the  date  the  injunction  was  taken  out;  that  he  was  pre- 
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vented  by  the  injunction  from  continuing  to  perform  said  duties^ 
and  that  from  the  date  of  his  election  he  had  been  and  was  still  the 
sole  and  actual  incumbent  and  de  Jure  and  de  facto  holder  of  the 
ofOice.  The  District  Court  rendered  judgment  in  favor  of  the  plain- 
tiff as  prayed  for  by  him,  and  defendants  have  appealed. 
Only  two  questions  are  really  before  us : 

1.  Is  the  veterinary  surgeon  of  the  fire  department  of  the  city  of 
New  Orleans  to  be  classed  as  one  of  the  officers  and  men  of  the  de- 
partment? 

2.  If  he  is,  did  his  displacement  by  the  board  in  manner  and  form 
and  under  the  circumstances  as  shown  by  the  record  authorize  him 
to  take  and  justify  him  in  taking  out  the  injunction  which  he  did 
and  when  he  did? 

Defendants  do  not  allude  at  all  in  their  brief  to  the  firsc  point,  and 
their  contention  in  respect  to  it  in  argument  was  so  clearly  without 
foundation  as  to  require  no  special  or  extended  discussion.  The 
veterinary  surgeon  is  unquestionably  an  officer  of  the  department. 
There  is  no  basis  whatever  upon  which  to  attempt  to  draw  a  distinc- 
tion between  him  and  the  assistant  engineers,  the  foremen  and  the 
other  persons  mentioned  together  in  the  sixth  section. 

The  effect  of  our  so  holding  is  to  bring  the  court  at  once  to 
the  consideration  of  the  second  question,  for  it  is  not  claimed  that 
the  plaintiff  has  resigned,  or  been  either  removed  or  impeached,  or 
that  (assuming  him  to  be  an  officer)  the  board  had  any  power 
or  authority  to  elect  a  person  in  his  place. 

The  whole  case  of  the  defendants  rests  upon  the  incorrect  premise 
that  the  plaintiff  was  connected  with  the  defendant  by  a  mere  '^  oa- 
Hgnment  to  duty  ^'  from  which  he  could  at  any  time  be  ^^ relieved^* 
by  the  board. 

The  board  was  absolutely  without  power  or  authority  to  so  relieve 
him  at  will,  he  holding  his  office  by  a  fixed  tenure  during  good  be- 
havior, and  as  resulting  from  this  fact  its  action  in  electing  Dr. 
Morice  in  his  place  was  an  absolute  nullity,  carrying  with  it  no  legal 
effect  whatever.  It  is  claimed  that  the  plaintiff  was  present  when 
that  action  took  place,  that  his  name  was  placed  in  nomination  as 
a  candidate  in  opposition  to  Morice,  that  he  made  no  protest,  but 
acquiesced  in  the  situation  until  his  defeat.  There  is  nothing  going 
to  show  that  plaintiff's  name  as  a  candidate  was  presented  by 
his  authorization.     He  was  not  called  on  to  interfere  with  the  pro- 
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ceedings  of  the  board  even  had  he  been  at  liberty  to  have  done  bo. 
He  could  safely  rest  on  his  legal  rights. 

The  situation  and  position  of  no  one  was  injuriously  affected  by  his 
course.     There  is  no  estoppel  in  the  premises. 

The  case  of  Callan  vs.  Board  of  Fire  Commissioners,  45  An.  673, 
relied  on  by  the  defendant,  bears  no  resemblance  to  the  present. 
The  plaintiff  in  that  case  did  not  pretend  in  his  pleadings  to  have 
been  at  any  time  an  elected  officer;  his  utmost  claim  was  that  he  was 
''acting"  as  an  officer,  which  is  something  other  and  very  different 
from  " being"  an  officer. 

Finding  that  plaintiff  was  elected  and  qualified  as  an  officer  in  an 
office  the  tenure  of  which  is  during  good  behavior;  that  he  was  actu-* 
ally  in  the  discharge  of  his  duties  as  such  officer ;  that  he  had  not 
resigned  nor  been  impeached;  that  any  attempt  by  the  board  to  dis- 
place him  by  the  election  of  another  person  was  done  absolutely 
without  power  or  authority,  and  that  his  attempted  displacement 
was  an  absolute  nullity ;  finding  that  in  the  petition  presented  in  this 
case  plaintiff,  by  pleadings  containing  not  merely  conclusions  of 
law  but  recitals  of  fact,  supported  by  documents  annexed,  shows 
affirmatively  to  the  court  both  the  absolute  character  of  his  own 
rights  and  the  absolute  want  of  power  aud  authority  of  the  Board  of 
Oommissioners  in  the  premises;  finding  also  that  this  litigation  is 
limited  to  the  ascertainment  of  the  conflicting  claims  of  the  two 
veterinary  surgeons  themselves  and  that  no  question  arises  as  to  the 
effect  upon  third  parties  of  any  act  done  by  Dr.  Morice  as  being  the 
act  of  a  de  facto  officer,  we  are  of  the  opinion  that  the  plaintiff  was 
justified  in  asking  and  the  court  warranted  in  granting  the  injunc- 
tion which  issued  in  this  case. 

We  recognize  that  injunctions  of  this  character  should  be  granted 
only  after  the  most  careful  examination  by  the  judge  to  whom  ap- 
plication for  the  same  is  made,  inasmuch  as  there  is  danger  of  the 
judiciary  being  made  to  temporarily  trench  unintentionally  upon 
powers  legally  committed  to  other  departments  of  the  government, 
or  to  special  persons  or  tribunals,  and  inasmuch  as  public  as  well  as 
private  interests  are  almost  necessarily  more  or  less  concerned  in 
such  proceedings. 

If  district  judges  would  refrain  from  action  until  applicants  should 
so  frame  their  pleadings  by  recital  of  the  facts  on  both  sides,  and 
until  they  should  so  support  them  by  documents  annexed  as  to  clearly 
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satisfy  them  that  the  injunction  if  issued  wonld  be  well  taken,  and  if 
they  would  bring  to  bear  before  action  their  judicial  knowledge  (if 
such  they  have)  of  certain  facts  bearing  on  the  particular  case 
instead  of  granting  injunctions  as  a  matter  of  course  upon  pleadings 
reciting  mere  conclusions  of  law  (skilfully  prepared  to  suppress 
such  portions  of  the  facts  of  the  case  as  if  known  would  bar  the 
remedy),  Instead  of  acting  as  a  matter  of  course  upon  the  as- 
sumption (false  in  most  instances)  that  the  injunction  bond  would 
fully  and  thoroughly  protect  and  secure  all  interests  at  stake,  the 
remedy  by  injunction  in  cases  like  the  present  would  be  conservative 
in  its  effects.  The  danger  rests  not  in  the  remedy  but  in  the  care- 
lessness or  indifference  of  judges. 

We  are  of  opinion  that  the  judgment  appealed  from  is  correct,  and 
it  is  therefore  affirmed. 


No.    11,610. 
State  of  Louisiana  vs.  Baptistb  Hill. 

1.  Whether  neither  the  crime  charged  nor  its  punishment  is  dependent  upon 
yalues— valnes  need  not  be  declared  in  the  indictment. 

2.  Mere  matters  of.  evidence  not  necessary  for  the  validity  of  an  indictment  are 
not  necessary  to  be  alleged  In  it  in  order  to  introduce  under  the  indictment 
evidence  pertinent  and  relevant  to  the  charge. 

S.  If  before  the  trial  commences  it  is  discovered  that  one  of  the  Jury  is  Incom- 
petent by  reason  of  relationship  to  the  accused,  he  may  be  legally  set  aside 
and  the  panel  completed  In  the  ordinary  course. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  St.  Landry. 
Perrault,  J. 

M.  J.  Cunninghaniy  Attorney  General,  and  E.  B,  Dubuiaason,  Dis- 
trict Attorney,  for  the  State,  Appellee : 

Value  need  not  be  alleged  in  an  indictment  for  horse  stealing. 
Although  not  alleged,  it  may  be  proved  when  it  tends  to  show  guilty 

knowledge. 
A  juror  may  be  set  aside  after  being  sworn  when  it  is  discovered 

that  he  is  incompetent. 


John  N,  Ogden  Attorney  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.     Defendant  was  convicted  of  horse  stealing  and 
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sentenced  to  one  year  at  hard,  labor  in  the  penitentiary.     He  has 
appealed. 

We  wUl  pass  upon  his  grounds  of  complaint  in  the  inverse  order 
in  which  they  were  raised. 

1.  A  motion  in  arrest  was  made  on  the  ground  that  the  indictment 
upon  which  he  was  tried  did  not  allege  any  value  in  the  property 
charged  to  have  been  stolen. 

Neither  the  crime  charged  nor  the  panishment  for  the  same  was 
dependent  upon  the  valae  of  the  thing  stolen.  The  crime  charged 
was  a  substantive  one — independent  of  the  value  of  the  animal  taken. 
There  was  therefore  no  reason  for  making  reference  to  value  in  the 
indictment.  State  vs.  Wells,  26  An.  372 ;  State  vs.  Thomas,  28  An. 
828;  Bishop  Or.  Pr.,  3d  Ed.,  Vol.  2,  Sec.  713;  Waterman's  Archbold, 
Vol.  2,  p.  884. 

2.  The  court  permitted  the  State  to  offer  evidence  to  prove  the 
value  of  the  horse  stolen  over  the  objection  made  by  the  defendant 
that  there  was  no  declaration  of  value  in  the  indictment. 

The  object  of  the  testimony  was  to  show  that  the  horse,  being  in 
the  possession  of  the  defendant,  was  sold  for  an  amount  totally  dispro- 
portionate to  its  value,  and  from  this  fact  to  infer  that  it  had  been 
stolen.  No  objection  was  made  to  the  testimony  itself  as  being  ir- 
relevant or  improper.  We  have  just  said  that  there  was  no  necessity 
for  the  validity  of  the  indictment  that  it  contain  a  recital  of  value 
The  matter  of  value  was  purely  one  of  evidence  on  the  trial.  If  the 
question  asked  was  a  proper  and  relevant  one  it  was  admissible, 
without  reference  to  any  statement  in  the  indictment  on  the  subject, 
the  indictment  itself  being  sufficient.  Statements  not  necessary  to 
the  validity  of  the  indictment  are  no  more  necessary  to  be  alleged 
in  it  than  in  a  petition  in  order  to  introduce  in  evidence  testimony 
pertinent  and  relevant  to  the  issues. 

3.  When  the  case  was  called  for  trial,  the  first  juror  presented  was 
sworn,  he  being  accepted  by  both  the  State  and  the  accused. 

Eight  others  had  been  subsequently  similarly  accepted  and  sworn 
when  the  district  attorney  suggested  to  the  court  that  the  first  juror 
sworn  was  an  uncle  of  the  accused  and  should  be  made  to  stand 
aside.  The  juror  having  admitted,  when  questioned,  that  the  fact 
stated  was  true,  the  court,  over  the  objection  of  the  accused  that  the 
objection  to  the  juror  should  have  been  urged  on  the  voir  dircj  and 
47 
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that  if  incompetent  the  juror's  incompetency  was  not  absolute  bat 
.  relative,  ordered  the  jnror  to  stand  aside. 

The  jndge  states,  in  the  bill  of  exceptions  reserved  to  this  action, 
that  under  the  acts  of  1877  and  1880  the  juror,  being  related  to  the 
defendant  within  the  fourth  degree,  was  incompetent;  that  this  in- 
competency was  unknown  to  the  State  at  the  time  of  calling,  ex- 
amining and  accepting  the  juror;  that  it  had  the  right  under  its  dis- 
cretion to  purge  the  jury  of  an  incompetent  juror  at  any  time  before 
evidence  was  offered,  and  that  no  injury  could  result  to  defendant 
by  ordering  him  to  stand  aside. 

There  is  no  complaint  that  the  accused  had  exhausted  any  per- 
emptory challenges,  or  that  an  objectionable  juror  had  been  forced 
upon  him. 

We  are  of  the  opinion  that  if,  before  the  trial  commences,  it  is 
discovered  that  one  of  the  jurors  is  incompetent,  by  reason  of  rela- 
tionship to  the  accused,  he  may  be  set  aside  and  the  panel  completed 
in  the  ordinary  course.  Lord  Hale's  Pleas  of  the  Crown,  Vol.  2,  p. 
296;  Bishop  Or.  Pr.,  8d  Ed.,  Vol.  1,  Sec.  947;  Thomp.  and  Mer.  on 
Juries,  Sec.  278;  Wharton  Or.  PI.  and  Pr.,  Sec.  672;  2  An.  807; 
State  vs.  Disken,  84  An.  919;  State  vs.  Nash  &  Barnett,  46  An.  194. 

Judgment  affirmed. 


No.  11,482. 

SUCOESSION  OF  ROSBMOND  TBOXLBB. 

Though  the  issues  raised  in  an  opposition  to  an  administrator's  account  may  be 
such  as  to  require  to  be  disposed  of  by  a  direct  action,  the  opposition  may  stand 
by  way  of  notice. 

In  proper  cases  where  the  result  of  a  pending  suit  Is  dependent  upon  the  de- 
cision in  another,  proceedings  in  the  first  may  be  stayed  to  await  that  decision. 

The  actions  of  an  administrator  should  be  snbjected  to  full  Inyestigation.  When - 
ever  they  appear  of  questionable  legality  ratification  of  the  same  should  be 
established  by  very  clear  proof.  Whenever  practicable  light  should  be  thrown 
in  aid  of  right. 

APPEAL  from  the  Twenty -first  Judicial  District  Court,  Parish  of 
St.  Charles.     Roat.J. 


On  Motion  to  Dishisb. 
T.  J.  Semmes  &  Legendre  for  the  motion : 
The  judgment  appealed  from  was  rendered  by  the  judge  of  the 
Twenty -first  Judicial  District  Court  in  and  for  the  parish  of  St. 
Charles. 
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Appellant's  petition  of  appeal  is  addressed  to  the  Twenty -sixth  Ju- 
dicial District  Oonrt,  and  his  bond  of  appeal  is  made  payable  to 
the  clerk  of  the  Twenty -sixth  Judicial  District  Court,  a  judicial 
district  distinct  and  separate  from  the  Twenty -first  Judicial  Dis- 
trict. 

Where  a  petition  is  addressed  to  a  tribunal  different  from  that  in 
which  it  is  filed,  Jield,  the  error  is  fatal.  6  N.  S.  417,  Watson  vs. 
Tiera;  1  R.  96,  Wadsworth  vs.  Harris. 

G.  P.  675:  '^Appeal  bonds  in  all  cases  of  appeal  shall  be  made  pay- 
able to  the  clerk  of  the  court  which  rendered  the  judgpxient  ap- 
pealed from."     22  An.  133,  Jaffray  vs.  Bruff. 

The  judgment  appealed  from  is  rendered  by  the  Twenty- first  Judicial 
District  Court.  Appellant's  appeal  bond  is  payable  to  the  clerk 
of  the  Twenty -sixth  Judicial  District  Court. 

No  legal  bond  having  been  given,  the  appeal  should  be  dismissed. 
35  An.  363,  Succession  Calhoun. 


Ou8,  A.  Breaux  contra: 

The  motion  to  dismiss  is  made  because  the  petition  of  appeal  and  the 
bond  furnished  are  addressed  and  made  out  to  the  Twenty -sixth 
Judicial  District  Court  for  the  parish  of  St.  Charles  instead  of 
the  Twenty -first  Judicial  District  Court,  etc. 

The  succession  was  opened  in  the  District  Court  for  the  parish  of  St. 
Charles,  known  under  the  Constitution  of  1879,  as  the  Twenty - 
sixth  Judicial  District  Court. 

In  1890  the  State  was  redistricted,  the  number  of  judicial  districts 
lessened,  and  St.  Charles  was  assigned  to  the  Twenty -first  Ju- 
dicial District. 

All  the  proceedings,  except  the  jadgment  entered  by  the  clerk,  were 
entitled  the  '<  Twenty -sixth  Judicial  District  Court "  instead  of 
the  <*  Twenty -first,"  but  under  the  same  original  number  and 
title  of  the  docket  and  judicial  district  for  St.  Charles  parish,  in- 
cluding the  exceptions  filed  to  the  opposition  to  be  found  at 
page  4  of  the  Record. 

It  is  evident  that  the  error  was  merely  clerical  and  a  natural  one  un- 
der the  circumstances,  misleading  no  one. 

The  appeal  recites  the  title  of  the  case,  the  judgment  rendered  and 
the  court  that  rendered  it. 
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There  can  be  neither  ambiguity  nor  uncertainty  as  to  the  judgment 
appealed  from ;  nor  can  there  be  as  to  the  responsibility  of  the 
surety  on  the  bond.  85  An.  506,  Klotz  vs.  McOready;  26  An. 
318;  27  An.  271,  804;  45  An.  505. 


T.  J.  Semmea  &  Legendre  Attorneys  for  Administratrix,  Appellee : 

That  the  opponent  can  not  attack  sale  of  property  made  in  1882,  for 
the  reason  that  he  received  from  the  administratrix  in  March, 
1801,  his  share  of  the  proceeds  of  such  sale  under  a  final  settle- 
ment; that  he  has  thereby  finally  ratified  it  and  is  estopped  from 
questioning  its  validity  unless  for  error  or  fraud,  neither  of  which 
is  alleged.  21  An.  281,  Douglas  vs.  Manning;  Id.  581,  Borden 
vs.  Hope. 

A  receipt  for  money  paid  is  not  conclusive  between  the  parties,  but 
when  the  evidence  offered  is  contradictory  the  receipt  will  stand. 
29  An.  350,  Haile  vs.  McGhee;  24  An.  318,  Wells  vs.  Emstein. 

A  final  settlement  can  not  be  attacked  without  alleging  error  or 
fraud  in  the  settlement.  15  An.  535,  Williams  vs.  Springfield ; 
81  An.  100,  Manson  vs.  Hoffman;  32  An.  121,  Beard  vs.  Cash; 
88  An.  645,  Barrow  vs.  Barrow. 

An  heir  or  creditor  who  receives  his  share  of  the  proceeds  of  a  ju- 
dicial sale  thereby  ratifies  it,  and  is  estopped  from  averring  its 
nulUty.  25  An.  54-125;  81  An.  100;  30  An.  838-947;  23  An.  17; 
24  An.  253. 

A  final  judgment  rendered  by  a  court  of  competent  jurisdl.tion  and 
the  public  sale  made  by  virtue  of  it  can  not  be  attacked  collater- 
ally. 89  An.  55;  20  Ah.  124;  19  An.  853;  6  R.  471;  25  An.  55; 
28  An.  755. 

A  purchaser  at  probate  sale  is  not  bound  to  look  beyond  the  decree 
of  the  court  ordering  the  sale  to  ascertain  the  necessity  for  the 
sale.     30  An.  891,  Sharkey  vs.  Blankston. 

Where  the  proceeds  of  sale  of  succession  property  have  been  used  to 
pay  the  debts  of  an  estate,  an  heir  can  not  reclaim  the  property 
without  first  tendering  the  sum  thus  used.  9  An.  84;  30  An. 
878;  32  An.  91,  106. 


Ous,  A.  Breaux  Attorney  for  Opponent  and  Appellant: 
There  is  no  such  thing  as  an  estoppel  in  favor  of  an  administrator  or 
executor. 
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Nor  is  there  an  estoppel  in  favor  of  a  party  for  an  act  he  could  have 
been  compelled  to  do.     Ryan  vs.  Steward,  60  N.  Y.  413. 

To  give  rise  to  an  equitable  estoppel  there  must  have  been  a  false 
representation  of  facts,  not  matters  of  opinion,  made,  with 
knowledge,  to  a  party  ignorant  of  the  facts,  with  the  intent  they 
should  be  acted  on,  and  the  party  must  have  been  induced  to 
act  thereupon  and  changed  his  position  for  the  worse.  Bigelow 
on  Estoppel,  p.  552;  Am.  and  Eng.  Ency.,  Estoppel,  pp.  12  et 
seq. 

The  instant  opposition  is  one  to  an  administratrix'  account.  The 
receipt  given  was  fully  susceptible  of  explanation. 

The  ratification  of  a  transaction  which  is  illegal  and  a  nullity  is  a 
recognitive  and  confirmative  act;  unless  it  is  shown  to  have 
taken  place  with  a  full  knowledge  of  the  circumstances,  and 
formal  intention  to  cure  the  radical  vices  contained  in  it,  and 
with  which  it  is  infected,  by  an  unreserved  sanction  and  ap- 
proval, it  can  not  avail.     43  An.  882. 

The  opposition  is  an  answer  (Sue.  Romero,  28  An.  607)  and  is  there- 
fore a  direct  attack  upon  the  issue  tendered  by  the  tableau. 
But  an  order  of  sale  can  be  attacked  collaterally.  Succession 
Thompson,  42  An.  121. 

An  administratrix  having  funds  more  than  sufficient  to  pay  the  debts 
of  the  succession  can  not  sell  real  estate.     44  An.  388. 

A  debt  due  the  wife  for  separate  funds  collected  by  her  husband 
during  marriage  is  a  community  debt  and  must  be  paid  by  the 
community.  0.  O.  2372;  Downs  vs.  Morrison,  13  An.  379;  C. 
O.  2403;   12  An.  604;   12  An.  222. 

Where  the  property  sold  is  exclusively  the  separate  property  of  the 
husband  the  administratrix  can  not  legally  be  a  purchaser.  0. 
C.  1146;  Acts  1854,  p.  155. 

In  the  instant  case  the  opponent  \b  an  heir;  the  account  is  rendered 
to  him  and  he  is  entitled  to  be  heard. 

The  account  of  an  administrator  is  rendered  to  the  creditor  and  heir 
of  the  estate  \^ich  he  administers.     15  An.  228 ;  24  An.  435. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.     Rosemond  Troxler  died  in  August,  1880,  leaving 
a  widow,  several  children  and  one  grandchild,  Rosemond  Troxler, 
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Jr.,  child  of  a  predeceased  son.  Three  of  the  children  were 
minors,  and  of  these  their  mother  was  appointed  and  qualified 
natural  tutrix.  The  grandchild  was  also  a  minor  and  his  mother 
was  appointed  as  his  tutrix. 

Upon  the  application  of  the  widow  an  inventory  was  taken  of  the 
property  of  the  succession  on  the  25th  and  26th  of  October,  1880. 

This  property,  as  appears  by  the  inventory,  was  valued  at  ten 
thousand  seven  hundred  and  eight  dollars  and  seventy -two  cents, 
and  was  all  described  as  community  property.  The  recapitulation 
shows : 

Total  value  of  real  estate $4,300  00 

Total  value  of  crops ^ 2,600  00 

Total  value  of  movable  property 1,828  15 

Total  value  of  active  credits  left  by  deceased,  consisting  of  promissory 

notes,  debts  due  said  deceased  by  verbal  obligation,  and  cash 1,980  67 

Total  amount $10,706  72 

In  December,  1881,  Mrs.  Marie  Troxler  (the  widow)  filed  a  peti- 
tion in  which  she  alleged  that  the  inventory  which  had  been  taken 
was  erroneous,  and  that  it  was  necessary  that  a  new  one  should  be 
made.  She  further  averred  that  in  order  to  settle  the  succession  it 
was  necessary  that  an  administrator  be  appointed. 

The  inventory  asked  for  was  made  on  the  24th  and  27th  January, 
1882,  and  the  applicant  was,  after  advertisement  and  delays,  qualified 
as  administratrix. 

In  the  second  inventory  a  certain  tract  of  land  which  had  been 
described  in  the  first  as  community  property  was  declared  to  be  and 
inventoried  as  separate  property  of  the  deceased,  and  valued  at 
three  thousand  dollars,  and  a  one -fourth  interest  in  a  certain  sugar 
house  which  likewise  had  been  mentioned  as  belonging  to  the  com- 
munity was  declared  to  have  been  erroneously  so  described  and 
was  inventoried  as  separate  property  of  the  husband  and  valued  at 
five  hundred  dollars. 

The  sugar  crop,  which  had  been  estimated  at  the  sum  of  two  thou- 
sand six  hundred  dollars,  had  been  in  the  meantime  manufactured 
and  had  netted  not  the  amount  stated,  but  the  sum  of  one  thousand 
and  ninety -four  dollars  and  ten  cents,  and  the  rice  crop  netted  one 
hundred  and  forty  dollars  and  ten  cents  instead  of  two  hundred  and 
twenty -five  dollars,  the  sum  it  had  been  expected  to  realize. 

In  March,  1882,  upon  the  application  of  the  widow,  who  repre- 
sented to  the  court  that  all  of  the  property  dependent  upon  the  sue- 
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cession  of  her  late  husband  (save  that  mentioned  as  separate  in  the 
second  inventory)  was  community  property,  she  was  placed  in 
possession  of  the  same  as  usufructuary.  Simultaneously  with  the 
application  just  mentioned  she  prayed  for  a  sale  of  the  separate 
property,  declaring  the  sale  to  be  necessary  to  pay  the  debts  of  the 
succession. 

The  property  was  sold  under  an  order  of  court  rendered  upon  this 
prayer,  and  at  the  sale  the  widow  became  the  adjudicatee  at  the 
price  of  three  thousand  dollars. 

On  the  let  of  June,  1882,  the  administratrix  filed  a  petition  in 
which  she  declared  that  as  survivor  in  community  she  had  claimed 
and  been  awarded  the  usufruct  during  her  natural  life  of  the  proper  y 
depending  upon  the  community  between  herself  and  her  husband ; 
that  the  separate  property  as  shown  by  the  inventory  consisted  in  a 
sugar  plantation  and  the  undivided  one -fourth  of  a  sugar  house 
thereon ;  that  she  had  caused  said  property  to  be  sold  according  to 
an  order  of  court  to  pay  debts,  and  from  said  sale  she  had  realized 
the  sum  of  three  thousand  dollars,  and  that  she  presented  a  tableau 
showing  the  proper  disposition  to  be  made  of  that  fund.  She 
prayed  that  notice  of  the  filing  of  said  tableau  be  given  by  publication, 
and  by  personal  service  upon  the  heirs,  and  that  all  parties  te 
ordered  to  show  caus^  why  the  tableau  should  not  be  homologated 
and  the  administratrix  authorized  to  :make  payments  accordingly. 

In  the  tableau  referred  to  the  administratrix  charged  herself  with 
the  sum  of  three  thousand  doUarSy  as  proceeds  of  the  sale  of  the 
separate  property,  and  she  proposed  to  account  for  that  amount  by 
paying  out  of  that  sum  ^ve  hundred  and  five  dollars  and  ninety- 
three  cents,  which  seem  to  be  the  entire  costs  of  the  adminis- 
tration of  the  husband's  succession,  and  twenty -two  hundrtd  and 
seventy 'three  doUars  and  seventy -one  cents  as  an  amount  due  to  the 
administratrix  individually  by  her  husband's  succession  for  a  like 
amount  of  her  separate  funds  received  by  her  husband  for  her  ac- 
count, which  had  never  been  turned  over  to  her,  but  had  been  ex  - 
pended  by  him. 

The  tableau  closes  by  the  following  recapitulation  and  statement : 

Amount  of  assets $3,000  00 

Amount  of  debts 2,889  64 

Balance  for  distribution $110  36 

The  heirs  are  Ave  in  number,  making  the  share  of  each $22  07 

At  the  foot  of  the  tableau  we  find  the  following  statement : 
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I  have  examined  the  above  and  foregoing  tableau  and  found  the 
same  to  be  correct,  and  have  no  objection  to  the  same  being  homolo- 
gated. 
St.  Charles,  May        A.  D.  1882. 

(Signed)  Justine  Bouboeois. 

Francois  Tboxler. 
Edouard  Troxler. 
Louisiana  Troxler. 
F.  St.  Martin. 
And  under  these  signatures  the  following : 
The  within  petition  being  considered  the  prayer  thereof  is  granted. 
S:.  Charles,  May  31,  A.  D.  1882. 

(Signed)  M.  Hahn,  Judge. 

We  find  no  order  homologating  this  tableau.  Justine  Bourgeois 
and  Francois  Troxler,  who  signed  the  above  consent,  were  the  tutrix 
and  under -tutor  of  the  minor  Rosemond  Troxler,  Jr.  This 
minor  was  emancipated  and  relieved  from  the  disabilities  which 
attach  to  minors  on  the  14th  January,  1889,  by  judgment  of  court. 
Subsequently  to  this  he  signed  the  following  receipt : 

Received, '  parish  of  St.  Charles,  March  3,  1801^  from  Mistress 
Marie  Polimine  Troxler,  widow  of  the  late  Rosamond  Troxler,  ad- 
ministratrix of  her  said  husband's  succession,  the  sum  of  thirty-one 
dollars  and  ninety  cents,  being  amount  due  me  as  per  tableau  of  dis- 
tribution and  interest  thereon,  filed  June  1,  1882,  as  heir  therein  by 
representation  of  my  father,  Lucien  Troxler,  thirty -one  dollars  and 

ninety  cents. 

Rosemond  Troxler. 

In  October,  1891,  he  filed  an  opposition  to  the  tableau  of  distribu- 
tion which  had  been  filed  in  the  succession  of  his  grandfather  by  the 
administratrix. 

In  this  opposition  he  averred  that  he  only  became  of  age  In  the  year 
1891 ;  that  he  opposed  the  tableau  because  it  failed  to  account  in  any 
manner  for  the  large  personal  property  shown  to  have  belonged  to  the 
estate  in  the  hands  of  the  administratrix  which  was  much  more  than 
was  sufficient  to  have  paid  any  debt  existing,  and  the  sale  of  the  real 
estate  was  illegal  and  unwarranted,  because  as  there  was  in  exist- 
ence and  in  the  hands  of  the  administratrix  funds  and  personal 
assets  belonging  to  the  community  and  estate  of  the  deceased  more 
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.  than  snfficient  to  pay  all  indebtedness  alleged  to  be  due  she  conld 
not  legally  ask  for  the  sale  of  real  estate,  the  separate  prope  ty  of 
the  deceased,  to  reimburse  to  herself  her  alleged  paraphernal  dues 
even  if  real,  and  this  indebtedness  was  exclusively  that  of  the  com- 
munity. That  the  sale  to  the  administratrix  was  invalid,  illegal,  null 
and  void 'because,  further,  as  the  judicial  representative  of  the  estate 
she  could  not  purchase  it  at  a  sale  provoked  of  the  separate  and  sole 
property  belonging  to  the  estate.  That  the  order  of  sale  rendered 
March  1882,  was  illegally  and  improvidently  issued  and  was  a 
nullity. 

The  prayer  of  the  opposition  was  that  the  tableau  be  rejected, 
annulled  and  set  aside;  that  the  sale  of  the  real  estate  be  decreed 
null  and  void  and  of  no  effect. 
The  administratrix  excepted  to  the  opposition  on  the  ground — 

1.  That  opponent  could  not  attack  the  sale  described,  for  the 
reason  that  he  received  from  her  in  March,  1891,  under  a  final  set- 
tlement then  made,  his  share  of  the  proceeds  of  said  sale ;  that  he 
ratified  it  and  is  estopped  from  questioning  its  validity. 

2.  That  said  settlement  can  not  be  set  aside  unless  it  be  for  error 
or  fraud,  neither  of  which  is  alleged. 

8.  That  he  can  not  attack  by  an  opposition  the  sale  described  in 
his  petition;  tbat  a  direct  action  is  necessary. 

4.  That  the  property  described  in  his  opposition  now  belongs  to 
J.  C.  Triche;  that  all  parties  in  interest  are  not  before  the  court. 

'  5.  That  the  decree  of  the  court  under  which  the  sale  was  made 
can  not  be  attacked  collaterally. 

On  the  trial  judgment  was  rendered  in  favor  of  the  administratrix 
and  against  the  opponent,  and  dismissing  the  opposition. 

In  passing  upon  the  cas  3  only  one  issue  was  examined  and  disposed 
of  by  the  court.  It  held  that  the  receipt  given  by  the  opponent  as 
explained  by  his  testimony  was  a  complete  ratification  of  the  acts  of 
the  administratrix  under  Article  1876  of  the  Civil  Code. 

Opponent  has  appealed,  and  the  administratrix  has  moved  to  dis- 
miss the  appeal  upon  the  g^round — 

1.  That  the  petition  for  appeal  is  not  addressed  to  the  court 
which  rendered  the  judgment  appealed  from,  it  being  addressed  to 
the  judge  of  the  Twenty -sixth  Judicial  District  Court  instead  of  the 
Twenty -first  Judicial  District  Court. 

2'.  That  the  bond  of  appeal  is  made  payable  to  the  clerk  of  a  dis- 
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trict  different  from  the  one  in  which  the  case  was  tried  and  decided, 
said  case  having  been  tried  and  decided  by  the  Twenty -first  Judicial 
District  Court  for  the  parish  of  St.  Charles,  and  the  said  bond  being 
made  payable  to  the  clerk  of  the  Twenty -sixth  Judicial  District 
Court  for  the  parish  of  St.  Charles. 

The  designation  of  the  district  as  the  Twenty -sixth  Judicial  Dis- 
trict was  an  immaterial  clerical  error.  The  proceedings  were  all 
carried  on  in  the  Judicial  District  Court  of  the  State  of  Louisiana  for 
the  parish  of  St.  Charles.  The  petition  of  appeal  was  addressed  to 
that  court,  and  the  bond  was  made  payable  to  the  clerk  of  that 
court.     That  was  sufficient  (see  Clark  vs.  Comford,  45  An.  502) . 

The  motion  to  dismiss  must  be  and  is  overruled. 

The  district  judge  having  expressly  referred  to  the  testimony 
of  the  opponent  in  connection  with  the  receipt,  it  may  be  well,  as  it 
is  not  long,  to  state  it.  He  stated :  ''I  was  given  no  written  state- 
ment (no  written  papers  were  submitted  to  me)  at  the  time  I  signed 
that  receipt.  The  nature  of  the  settlement  made  with  me  on  March 
3,  1891,  explained  nothing  to  me.  Mr.  Triche  (the  person  acting  for 
the  administratrix  in  the  matter  of  the  payment)  told  me  at  that 
time  that  that  was  my  money,  and  that  he  wanted  to  pay  it.  I  was 
shown  none  of  the  succession  papers,  and  was  told  nothing  about 
them."  On  cross-examination  he  stated  that  the  account  of  the 
administratrix  was  not  shown  to  him ;  that  he  figured  the  amount 
of  interest  due  him — he  knew  what  he  was  about — ^he  did  not 
remember  what  was  the  result  of  the  calculation ;  he  received  from 
Mr.  Triche  thirty- one  dollars  and  ninety  cents.  That  his  grand- 
mother promised  to  give  him  one  hundred  dollars;  he  told  Mr. 
Triche  at  the  time  of  the  settlement  that  his  grandmother  had 
promised  him  one  hundred  dollars.  Triche  told  him  that  was  all 
she  gave  him  to  give  him ;  then  he  took  it.  That  the  settlement  is 
incorrect,  because  she  gave  the  others  one  hundred  dollars  and  she 
promised  his  mother  to  give  him  one  hundred  dollars,  so  his  mother 
told  him;  that  he  did  not  know  to  what  he  was  entitled;  he  did 
not  say  the  settlement  of  March  3  was  incorrect;  he  did  say  his 
grandmother  promised  his  mother  one  hundred  dollars;  he  knew 
nothing  about  it;  he  knew  that  his  grandmother  gave  her  other 
children  one  hundred  dollars,  because  she  told  his  mother  and  she 
told  him;  that  he  did  not  know  what  he  was  entitled  to  as  heir 
of  his  grandfather;  he  did  not  know  what  the  debts  of  his  estate 
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amoimted  to;  he  was  22  years  of  age;  came  of  age  on  the  5th 
of  February,  1891;  he  knew  that  a  proper  settlement  of  the  estate, 
according  to  law,  wonld  show  what  he  was  entitled  to,  and  he  had 
employed  a  lawyer  to  find  that  ont. 

J.  0.  Triche  (who,  as  we  have  said,  was  the  party  representing  the 
administratrix  in  the  payment) ,  being  placed  upon  the  stand,  deposed 
that  he  showed  the  opponent  the  account  in  the  succession  of  Trox- 
ler,  and  that  he  took  the  figures  therefrom  and  computed  the 
interest  thereon ;  that  he  (witness)  took  the  account  and  took  the 
amount  therefrom  for  his  calculation  and  he  told  the  opponent 
the  amount. 

This  witness  is  a  son-in-law  of  the  administratrix,  and  is,  we 
presume,  the  party  referred  to  in  the  pleadings  as  the  present  owner 
of  the  property  whose  sale  is  attacked,  he  holding  it  by  purchase 
from  the  administratrix  after  she  had  herself  bought  it.  Opponent's 
counsel  is  in  error  in  stating  that  the  act  of  sale  to  J.  O.  Triche  was 
never  offered  in  evidence,  and  that  it  is  improperly  in  the  record. 
The  act  was  offered  and  admitted  over  opponent's  objection  (see 
page  38  of  the  transcript)  and  a  bill  of  exception  was  reserved. 

We  are  of  the  opinion  that  the  issue  which  the  opponent  tendered 
and  seeks  to  have  disposed  of  touching  the  legality  of  the  sale  made 
in  the  matter  of  the  succession  of  his  grandfather  can  not,  at  this 
time  and  in  the  present  form,  be  passed  upon ;  that  a  direct  action 
for  that  purpose  would  be  necessary,  and,  inasmuch  as  the  property 
appears  to  have  passed  into  the  hands  of  a  third  person,  that  it 
would  be  proper  to  make  him  a  p  rty  to  tha  suit.  15  An.  228, 
Cavher  vs.  Kerr;  Succession  of  Sanchez,  41  An.  506. 

If  such  an  action  were  brought,  and  should  terminate  favorably  to 
the  plaintiff,  the  direct  result  of  the  decision  would  be  to  do  away 
with  the  account  filed  by  the  administratrix.  That  account  is  not  a 
general  settlement  of  the  affairs  of  the  succession  of  Rosemond 
Troxler,  carr3ring  with  it,  as  incidental  thereto,  a  full  and  complete 
settlement  of  the  community  of  acquets  and  gains.  The  accoimt  is 
nothing  more  than  a  proposed  application  of  the  fund  or  price  aris- 
ing from  the  succession  sale  of  a  specific  piece  of  real  estate,  which 
belonged  to  the  separate  esta'te  of  the  deceased,  and  of  which  she 
had  become  the  adjudicatee,  to  the  payment  of  a  claim  alleged  by 
the  administratrix  to  be  due  to  her  by  reason  of  her  husband  having 
received  and  expended  and  not  accounted  for  certain  of  her  para- 
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phernal  funds,  and  to  the  further  payment  of  the  entire  expenses  of 
the  administration  of  the  snccession. 

The  administratrix  singled  ont  one  particular  act  in  her  adminis- 
tration and  made  it  the  basis  and. sole  basis  of  the  account  she  filed. 

There  has  been  no  attempt  even  up  to  date  to  liquidate  the  com- 
munity, and,  prior  to  her  appointment  as  adminis  ratrix,  the  widow 
had  caused  herself,  by  an  ex  parte  order,  to  be  placed  in  possession 
of  all  the  community  property  as  usufructuary,  under  the  act  of  1844, 
Succession  of  Fitzwilliam,  8  An.  489;  Succession  of  Bring^ier,  4  An. 
380;  Day  vs.  Collins,  5  An.  588. 

At  the  time  of  the  death  of  her  husband  very  considerable  prop- 
erty, real  and  personal  rights  and  credits,  were  left  belonging  to  that 
community. 

The  property  of  the  separate  estate,  consisting  of  a  small  planta- 
tion and  an  interest  in  the  sugar  house,  which  were  inventoried  to- 
gether at  thirty -five  hundred  dollars,  was  subsequently  purchased 
by  her,  at  a  succession  sale  which  was  made  upon  the  ex  parte  appli- 
<cation  of  the  administratrix,  as  necessary  to  pay  debts  by  the 
^ministratrix,  at  three  thousand  dollars. 

The  small  balance  left  after  payment  of  the  expenses  of  adminis- 
tration and  the  claim  of  the  widow  is  declared  to  be  the  amount  due 
to  the  heirs  of  the  [husband,  and  it  is  the  receipt  by  the  opponent  of 
the  one -fifth  of  this  amount  upon  which  the  District  Court  acted  in 
reaching  its  conclusions. 

Prima  facie  the  receipt  and  expenditure  by  a  husband  of  the  para- 
phernal funds  of  the  wife  would  give  rise  to  a  debt  by  the  community, 
and  would  be  primarily  payable  out  of  community  assets  (Lawson 
vs.  Lawson,  12  An.  604;  Downs  vs.  Morr  son,  13  An.  379).  We  say 
prima  facie,  for  the  husband's  separate  estate  might,  under  excep- 
tional circumstances,  ba  held  liable  for  a  claim  of  that  character  as 
for  a  debt  due  by  himself  individually. 

The  manner  in  which  the  succession  of  Troxler  has  been  con- 
ducted has  not  been  such  as  to  impress  us  as  calculated  to  lead  up  to 
correct  legal  results.  It  will  be  seen  from  the  recitals  made  that 
even  should  plaintiiT  fail  in  an  attempt  to  have  the  succession  sale 
set  asidej  he  would  still  be  in  position  to  question  the  application  of 
the  price  as  attempted  to  be  made,  unless  by  some  act  of  his  own  he 
has  deprived  himself  of  that  right.  If  he  ha**  done  so,  it  would  be 
upon  the  theory  of  a  ratification  by  him  of  everything  which  had 
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been  done.  We  are  not  satisfied  that  opponent  at  the  time  he 
received  the  money  had  such  a  knowledge  of  the  situation  as  should 
bind  him  by  ratification.  Rives  vs.  Bernard,  13  La.  168 ;  Bennett  vs. 
Bennett,  12  An.  254;  Williams  vs.  Palace  Car  Oo.,  40  An.  93;  Rist 
vs.  Hartner,  44  An.  382 ;  Breaux  vs.  Sarvoie,  39  An.  246. 

As  between  the  parties  to  transactions  whose  legality  is  fairly  de- 
batable, the  doctrine  of  ratification  should  not  be  too  rigidly 
applied.  Light  should  be  permitted  to  be  thrown  in  as  far  as  possible 
in  aid  of  right.  We  are  exceedingly  doubtful  whether  opponent  was 
aware  that  the  property  which  was  sold  had  been  dealt  with  as  the 
separate  property  of  the  grandfather,  or  whether  he  knew  the  cir- 
cumstances under  which  the  funds  of  the  grandmother  had  been  re- 
ceived by  him,  or  how  they  had  been  applied.  In  commeiiting  upon 
the  administration  of  the  widow,  we  leave  matters  completely  at 
large,  our  lemarks  being  intended  simply  as  explanatory  of  our 
reasons  for  doing  so.  We  think  the  ends  of  justice  would  be  best 
attained  in  this  case  by  subjecting  the  administration  to  full  inves- 
tigation and  to  the  tests  of  law. 

Although  in  this  case  the  legality  of  the  succession  sale  can  not  be 
passed  upon  the  opposition  filed  is  not  without  some  efTectupon  that 
question.  In  the  Succession  of  Bartlett,  21  An.  532  (on  rehearing), 
an  opposition  which  was  dismissed  for  want  of  jurisdiction  was 
none  the  less  held  good  as  a  notice,  and  in  the  Succession  of  Sanchez, 
41  An.  506,  the  court,  referring  to  th  3  opposition  in  that  case,  recog- 
nized that  accounts  could  sometimes  be  properly  withheld  from 
homologation  to  await  judgment  in  another  suit,  which,  when 
decided,  might  have  a  controlling  influence  on  the  pending  case. 

In  the  case  at  bar  we  feel  satisfied  that  all  the  claims  for  succession 
expenses  have  been  paid  by  the  usufructuary,  whose  duty  it  was  to 
have  done  so  long  ago,  and  that  the  payment  of  no  debts  will  be  held 
up  by  the  non- homologation  of  the  account  for  the  present. 

For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  of  the  District  Court  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed,  and  this  case  is  hereby  remanded  to  the  lower 
CO.  rt  for  further  proceedings  according  to  law,  with  leave  granted 
to  the  opponent  to  amend  his  pleadings. 

Rehearing  refused. 
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An  amended  answer  Is  permitted  when  it  amplifies  a  general  denial  and  enumer- 
ates the  reasons  why  plaintiff  should  not  recover  and  docs  not  change  the  relief 
prayed  for  in  the  original  answer,  and  is  really  in  the  furtherance  of  Justice. 

A-n  heir  to  whom  a  slave  has  been  donated  is  bound  to  collate  the  value  of  the 
slave  notwithstanding  he  was  emancipated. 

The  heir  who  accepts  a  donation  and  takes  possession  of  the  property  can  not 
repudiate  the  title  under  which  he  holds  said  property,  retain  the  same,  and 
claim  exemption  from  the  obligation  of  collating.  The  donation  may  be  null 
as  not  being  in  conformity  to  law  regulating  the  manner  by  which  they  should 
be  executed,  yet  the  informality  jier<«  of  the  act  can  not  be  urged  by  the  donee 
to  the  prejudice  of  the  other  heirs. 

On  Application  for  Rshbjlrino. 

The  grandson  it  is  claimed  owed  as  a  collation  to  the  succession  of  his  grand- 
father the  value  of  a  slave. 

The  only  evidence  offered  in  support  of  the  title  by  donation  was  a  receipt  under 
private  signature  signed  by  his  mother  in  18B1,  who  acknowledged  receipt  of 
the  slave  from  her  fatber  (who  was  the  grandfather  of  plaintiff). 

The  donation  was  null  for  matters  of  form. 

The  nullity  was  not  cured  by  the  delivery  of  the  slave. 

A  donation  inter  vivos  of  real  property,  null  for  want  of  form  prescribed  by  law 
can  not  be  confirmed  by  the  donor  years  after  the  death  of  the  donee,  and  after 
the  slave  donated  had  been  emancipated. 

The  confirmative  act  consists  of  the  donor's  testimony  in  a  suit  inter  alios  to  the 
efleot  that  he  had  made  the  donation. 

The  grandfather's  testimony  was  not  given  with  the  view  of  confirming  the  dona- 
tion or  with  the  intention  of  charging  his  grandson  with  the  value  of  the  slave. 

The  grandson  does  not  owe  collation,  as  lie  (or  his  mother)  never  had  title  to  the 
slave. 

The  Judgment  of  the  District  Court  is  annulled  in  order  that  settlement  may  be 
made  with  plaintiff  without  deducting  from  his  portion  any  amount  claimed  as 
collation  for  the  value  of  a  blave. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barkadale,  J. 

John  A.  Richardson  for  Plaintiff  and  AppeUant: 

The  plea  of  payment  admits  the  existence  of  the  debt^  if  defendant 

does  not  make  good  his  plea.   3  N.  S.  273;  12  L.  397;  14  An.  54; 

25  An.  182. 
After' pleading  payment  defendant  can  not  withdraw  the  plea  to 

deny  the  debt.     26  An.  630. 
An  amendment  to  an  answer  will  not  be  allowed  which  substantially 

changes  the  defence.     30  An.  1099. 
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The  plea  of  payment  admits  the  debt,  and  any  amendment  that 
would  throw  on  plaintiff  the  burden  of  proving  the  debt  changes 
the  defence  and  is  not  admissible. 

An  act  shall  be  passed  before  a  notary  public  and  two  witnesses  of 
every  donation  inter  vivos  of  immovable  property,  of  slaves  or 
incorporeal  things,  such  as  rents,  credits,  rights  or  actions 
under  the  penalty  of  nullity.  C.  0.  1623,  Oode  of  1826  (this  is 
the  same  article  as  1636  of  the  present  code,  only  the  words  '<  of 
slaves"  are  omitted).  34  An.  448;  23  An.  242;  22  An.  859;  4 
N.  S.  468. 

The  donor  can  not,  by  any  confirmative  act,  supply  the  defects  of  a 
donation  inter  vivos  null  in  form ;  it  must  be  executed  again  in 
legal  form.     O.  C.  2273  (2253). 

The  heirs  or  assigns  of  the  donor,  during  his,  the  donor's  life,  can 
not  confirm  or  ratify  donations  null  in  form.  0.  0.  2274  (2264)  ; 
6  B.  229. 

A  donation  of  a  slave  in  1861  null  in  form,  the  donor  dying  in  1888, 
the  burden  of  showing  a  ratification  or  confirmation  of  said  do- 
nation rests  on  the  party  whose  interest  it  is  to  establish  the 
fact. 

Slaves  donated  prior  or  during  the  war,  and  liberated  before  the 
death  of  the  donor,  while  in  the  possession  of  the  donee,  are  not 
subject  to  collation.    29  An.  496;  34  An.  443;  40  An.  334. 

In  14  L.  352,  Barton  vs.  Barton,  the  court,  acting  on  the  presumption 
that  the  law  of  Georgia  on  the  subject  of  donation  was  the  same 
as  ours,  held  (p.  366)  that  slaves  received  as  gifts  (without  an 
act  of  donation)  were  the  objects  of  donation,  and  subject  to 
collation  according  to  the  laws  of  Louisiana,  and  held,  and  forced 
the  collation  of  the  same,  in  a  proceeding  like  this.  Vide  19  L. 
263,  Gillespie  vs.  Day. 

40  An.  334,  Succession  of  B.  H.  and  Sarah  J.  Hallie — ^the  question 
here  being  almost  identical  to  the  one  at  bar,  the  question  of  the 
collation  of  slaves  in  which  there  was  no  toritten  act  of  donation* 
The  court  held  that  the  fact  there  was  no  written  act  was  '<  in- 
significant," as  no  one  disputed  her  right  to  them,  and  she  acted 
as  the  owner.  Here  Mrs.  Stewart  admitted  she  received  the 
slaves,  but  resisted  the  collation  for  the  reason  there  was  no 
written  act  of  donation.  The  court  held  she  must  collate.  In 
the  case  at  bar,  plaintiff  admits  in  the  record  she  received  the 


762  SUPREME  COURT  OF  LOUISIANA. 

Cawtbon  vs.  Kimbell  et  al. 

slave  as  stated  in  the  receipt,  but  resists  collation  for  it  because 
the  act  was  not  passed  before  a  notary.  We  submit  that  is  <Mn- 
signiflcant,"  as  no  one  is  disputing  the  title,  and  she  acted  as 
the  owner  and  should  collate.' 

We  also  refer  the  court:  3  An.  522;  9  An.  291;  84  An.  440;  36  An. 
744;  10  An.  604. 

The  plaintiff  admits  that  <<Mrs.  Emily  Cawthon  received  one 
thousand  five  hundred  dollars,  as  shown  by  receipt  attached  to 
answer,  to  be  accounted  for  in  some  way  (out  of  the  succession 
of  John  Kimbell),  if  subject  to  collation  under  the  law."  This 
admission  precludes  and  estops  plaintiffs  from  urging  any  de- 
fects in  the  title  that  Mrs.  Oawthon  may  have  had  to  the 
negro.  He  admits  that  his  mother  received  this  negro  from 
John  Kimbell  as  an  advance,  and  that  she  was  to  account  for  it 
out  of  the  estate  of  John  Kimbell.  The  expression  ^^  if  subject 
to  collation  under  the  law"  had  reference  exclusively  to  the 
question  of  the  ^*  emancipation  of  slavery  before  the  death  of 
the  donor,"  and  can  not  refer  to  the  question  of  title  to  the 
slave. 

Representation,  which  takes  place  in  the  case  of  a  child  coming  to 
the  succession  in  place  of  his  father  deceased  before  the  opening 
of  the  succession,  should  not  be  confounded  with  transmission, 
which  takes  place  when  the  father,  called  to  the  succession,  dies 
after  it  is  opened,  without  becoming  full  heir  by  acceptance. 
He  transmits  bis  right  to  his  heir,  who  can  not  exercise  it  with- 
out accepting  his  succession,  since  the  right  forms  part  of  it. 
He,  then,  who  comes  to  the  succession  by  representation  comes 
8110  jure,  and  who  comes  by  transmission  alieno  jure. 

Representation  is  limited  to  descendants,  and  to  brothers  and  sisters 
and  their  descendants.  So,  representation  can  not  take  place 
in  favor  of  the  cousins  of  the  deceased  (7  N.  S.  836)  ;  nor  is  it 
admitted  at  all  in  irregular  successions,  except  in  the  case  of  a 
natural  child.     0.  O.  923;  Succession  of  Debreuil,  26  An.  372. 

The  question  is,  does  this  plaintiff  inherit  in  his  own  right  or  is  it  by 
representation?  for  it  may  be  claimed  under  Art.  1240i  ^t  ^m 
that  he  comes  in  in  bis  own  right  and.  is  not  required  to  collate 
gifts,  etc.,  made  to  his  mother,  while  our .  contention  is,  he  in- 
herits by  representation,  and  is  compelled. to  collate,  etc. 
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0.  C,  Art.  1240:  '<In  like  manner,  the  grandchild,  when  inheriting 
in  his  own  right  from  the  grandfather  or  grandmother,  is  not 
obliged  to  refund  the  gifts  made  to  his  father,  even  though  he 
should  have  accepted  the  succession;  but  if  the  grandchild 
comes  in  only  by  right  of  representation,  he  must  collate  what 
had  been  given  to  his  father,  even  though  he  should  have  re- 
nounced his  inheritance." 

The  case  of  Calhoan  vs.  Crossgrove,  38  An.  1004,  cited  by  plaintiff, 
does  not  apply  to  the  facts  of  this  case.  In  that  case  it  is  a 
<<debt"  which  is  the  object  of  collation,  while  in  the  case  at 
bar  it  is  '^an  advance  "  that  the  plaintiff  is  called  on  to  account 
for.  The  court,  in  the  Crossgrove  case,  strongly  intimates  that 
if  the  amount  had  been  given  as  '^an  advance"  the  decision 
would  have  been  otherwise. 

Defendants  insist  that  this  plaintiff  comes  in  ''by  representatives," 
and  is  bound  to  collate  the  property  mentioned  in  the  receipt  by 
taking  less.     They  rely  on  Succession  of  Meyer,  44  An.  871. 


Joel  W.  HoVbert  Attorney  for  Defendant  an  1  Appellee : 


The  opinion  of  the  court  was  delivered  by 

MgEnbby,  J.  John  Kimbell  was  twice  married.  By  the  first 
marriage  there  were  five  children;  by  the  second  four.  The  first 
wife  died  in  1851,  and  the  second  marriage  was  celebrated  in  May, 
1853.  John  Kimbell  died  in  1888,  leaving  the  second  wife  sur- 
viving. 

Emily  Kimbell,  issue  of  the  first  marriage,  married  A.  L.  Caw- 
thon. John  R.  Cawthon,  the  plaintiff,  is  the  issue  of  this  mar- 
riage.    His  mother  died  in  1861,  and  his  father  in  1863. 

The  plaintiff  instituted  this  suit  against  the  surviving  widow  and 
the  heirs  of  the  second  marriage,  alleging  that  John  Kimbell,  his 
grandfather,  brought  twenty -eight  hundred  acres  of  land  and  some 
lots  in  the  town  of  Homer  and  some  personal  property  into  the  sec- 
ond community  which  was  his  grandfather's  separate  property,  and 
valued  at  thirteen  thousand  four  hundred  and  fifty  dollars,  and  is  en- 
titled as  heir  of  John  Kimbell  to  one -eighth  of  all  this  property  and 
48 
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one -sixteenth  of  the  personal  property  acquired  daring  the  second 
commanity,  and  in  his  possession  at  the  time  of  his  death. 

His  one- eighth  interest  is  valued  at  one  thousand  nine  hundred 
and  five  dollars.  There  was  a  partition  of  the  property  among  the 
heirs  of  John  Kimbell  by  the  second  marriage.  This  partition  is 
attacked,  and  there  is  a  prayer  for  it  to  be  dec)ared  null  and  void, 
and  that  the  land  be  restored  to  the  succession  of  John  Kimbell. 

This  land,  it  is  alleged,  embraced  fifteen  hundred  acres,  the  balance 
remaining  after  haying  made  donations  to  his  children,  and  which 
the  second  wife  and  the  four  children  by  the  second  marriage  parti- 
tioned among  themselves.  He  prays  for  a  moneyed  judgment  for 
his  interest  in  all  the  property,  with  five  per  cent,  interest  from  the 
death  of  John  Kimbell,  his  grandfather,  in  default  of  returning  the 
property  to  the  succession. 

In  answer  the  defendants  admit  plaintiff  is  the  heir  of  John  Kim- 
bell and  plead  a  general  denial,  and  averred  that  he  had  no  Interest 
in  the  succession  of  John  Kimbell,  as  he  had  received  more  than  his 
share  in  the  estate  of  his  grandfather  during  his  lifetime,  and  that 
his  mother  had  been  settled  wifch  for  her  share  in  the  estate  of 
Cynthia  Kimbell,  her  mother,  and  prayed  that  plaintiff's  demand  be 
rejected. 

Before  the  case  was  set  for  trial  the  defendants  filed  a  lengthy 
amended  answer  amplifying  their  original  answer.  This  amended 
answer  in  no  way  changes  the  substance  of  the  original  answer,  but 
enumerates  the  reasons  why  plaintiff  should  not  recover  by  alleging 
that  the  land  claimed  by  plaintiff  was  disposed ]of  during  John  Kim- 
bell's  lifetime;  that  the  personal  property  perished  during  his  life- 
time ;  that  his  mother  had  received  an  advance  from  the  estate  of 
John  Kimbell,  and  was  bound  to  collate  the  same. 

There  is  no  allegation  of  any  fact  in  the  answer  that  could  not  be 
proven  under  the  original  answer.  It  does  not  in  any  way  change 
the  original  answer,  and  in  the  sound  discretion  of  the  court  it  was 
permissible  in  the  furtherance  of  justice,  as  there  was  no  injury  to 
plaintiff  or  prejudice  to  his  rights.  The  amended  answer  contains 
allegations  also  that  are  only  legal  inferences  from  facts  stated. 
There  was  judgment  rejecting  plaintiff's  demand,  and  he  has 
appealed. 

The  statement  in  the  record  shows  that  John  Kimbell  owned  in 
his  lifetime  two  thousand  acres  of  land.    The  deeds  show  that  he 
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disposed  of  one  thoasand  seven  hundred  and  fifteen  acres,  but  there 
was  error  as  to  one  hundred  and  twenty  acres  in  the  description, 
this  amount  not  having  been  sold  or  parted  with.  This  left  four 
hundred  and  five  acres  on  hand  at  his  death.  The  defendants,  how- 
ever, admit  that  there  were  four  hundred  and  sixty- nine  acres  on 
hand  at  the  time  of  his  death,  which  were  partitioned  among  the 
four  heirs  and  widow.  The  movables  amounted  to  four  hundred  and 
fifty  dollars.  He  gave  to  his  children,  exclusive  of  amount  given  to 
plaintiff's  mother,  seven  thousand  three  hundred  and  eighty-five 
dollars.  Add  to  this  the  amount  g^ven  to  the  plaintiff's  mother,  the 
sum  of  fifteen  hundred  dollars,  and  the  value  of  the  land  and  the 
personal  property  of  the  succession,  the  amount  to  be  distributed 
would  be  the  sum  of  eleven  thousand  three  hundred  and  ninety -two 
dollars,  each  heir's  share  being  one  thousand  four  hundred  and 
twenty-four  doUars,  which  shows  that  the  plaintiff  has  received 
more  than  his  portion  of  his  grandfather's  succession. 

The  plaintiff  attacks  the  donation  made  to  his  mother  because  it 
does  not  conform  to  Article  1636,  Revised  Civil  Code,  which  says 
that  '*  an  act  shall  be  passed  before  a  notary  public  and  two  wit^ 
nesses  of  any  donation  inter  vivos  of  immovable  property  or  incor-' 
poreal  things,  "^etc. 

The  real  contention  is  in  relation  to  the  donation  of  the  slave. 

The  act  of  donation  i)  as  follows: 

*'  Olaiborne,  La.,  received  of  John  Kimbell  the  sum  of  seven  hun- 
dred dollars  in  full  of  my  interest  in  the  succession  of  my  mother, 
Oynthia  Kimbell,  deceased,  and  the  sum  of  three  hundred  dollars  in 
full  of  my  interest  in  the  estate  and  succession  of  my  brother,  John 
Randolph  Kimbell,  deceased,  and  the  sum  of  fifteen  hundred  dollars, 
to-wit:  a  boy  Billy,  at  thirteen  hundred  and  fifty,  and  one  hundred 
and  fifty  in  money,  to  be  charged  to  me  from  John  Kimbell  as  his 
property  in  his  succession  and  estate,  this  the  4th  day  of  June,  A.  D. 
1861.  Emily  Kimbell." 

'*  I  authorize  my  wife  to  sign  the  above  and  bind  herself. 

"A.  T.  Oawthon." 

The  above  receipt  shows  that  the  donation  was  executed  and 
therefore  accepted  by  the  donee.     O.  0.  1641. 

The  plaintiff  contends  that  as  the  donor  in  his  lifetime  never  con- 
firmed this  donation  to  supply  the  defects  in  the  original  act,  it 
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null  and  void,  and  no  title  to  the  property  ever  passed  from  him. 
So  far  as  the  donee  is  concerned,  he  can  not  retain  the  property  and 
attack  the  donation,  escaping  the  obligation  of  accounting  for  the 
same. 

Having  accepted  the  donation  and  being  in  possession  of  the  effects 
donated,  as  to  him  it  is  perfected.  Tn  the  case  of  Gillespie  vs.  Day, 
19  La.  263,  it  was  held  that  where  the  father  made  a  verbal  donation 
of  a  slave  to  a  son,  and  at  the  death  of  his  son  as  one  of  the  mem- 
bers of  a  family  meeting  he  advised  that  the  property  be  sold  as  the 
property  of  the  minor  child  of  the  deceased,  he  can  not  claim  back 
either  the  slave  or  the  proceeds,  although  the  donation  per  se  did 
not  divest  him  of  title.  In  the  instant  case  in  a  judicial  proceedings 
the  grandfather  acknowledged  the  donation  to  his  daughter  to  the 
property  donated  in  order  to  confirm  title  to  the  same  to  his  grand- 
son in  the  matter  of  his  tutorship.  We  think  the  principle  enun- 
ciated in  the  case  referred  to  appropriately  applies  to  this. 

But  independent  of  this  the  rule  is  universal  in  jurisprudence  that 
a  party  can  not  retain  the  thing  and  repudiate  the  title  by  which  he 
holds  possession  of  it.  Therefore  if  the  plaintiff  wants  to  participate 
in  the  succession  of  his  grandfather  he  must  account  for  what  he  haa 
received  as  an  advance  in  said  succession.  He  can  not  retain  the 
advance  and  come  in  and  participate  and  thus  destroy  that  equality 
which  the  law  says  must  exist  among  the  heirs. 

The  emancipation  of  the  slave  did  not  relieve  the  plaintiff  from  the 
obligation  to  collate  that  which  his  mother  had  received  from  his 
grandfather's  estate.  The  property — the  slave — was  inherited  by 
him  from  his  mother  and  was  a  part  of  her  estate  when  she  died. 

The  donation  of  the  slave  was  made  in  pursuance  of  Arts.  1361 
and  1362  of  the  Code  of  1825,  which  say : 

Art.  1361.  ^^  When  slaves  have  been  given,  the  donee  is  not  per- 
mitted to  collate  them  in  kind ;  he  is  bound  to  collate  for  them  by 
taking  less,  according  to  the  value  of  the  slaves  at  the  time  of  the 
donation." 

Art.  1362.  <' Therefore  the  donation  of  slaves  contains  an  absolute 
transfer  of  the  rights  of  the  donor  to  the  donee  in  the  slaves  thus 
given.  They  are  at  the  risk  of  the  donee,  who  is  bound  to  support 
their  loss  or  deterioration,  at  the  same  time  that  he  profits  by  the 
children  bom  of  them ;  and  if  the  donee  dispose  in  good  faith  of  all 
or  any  of  the  slaves,  the  action  of  revendication  for  recovering  the 
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49lay6S  on  the  part  of  his  co-heirs  for  the  collation  due  to  them  will 
not  lie  against  those  who  are  the  parchasers  or  holders  of  the 
slaves." 

The  donation  of  the  slave  invested  the  donee  absolutely  with  title 
to  him.  He  was  at  his  risk,  and  he  must  collate  his  value  no  matter 
in  what  manner  the  donee  lost  him,  whether  by  sale,  death,  by  theft, 
or  by  emancipation. 

But  this  is  no  longer  an  open  question.  The  jurisprudence  on  this 
point  is  firmly  fixed.  Slaves  donated  and  lost  by  emancipation  while 
in  the  possession  and  ownership  of  the  donee  do  not  relieve  the 
donee  from  the  obligation  of  collating  their  value.  Ventress  vs. 
Brown,  34  An.  467;  Succession  of  Hale,  40  An.  836;  Succession  of 
Meyer,  44  An.  871. 

We  find  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 

On  Application  for  Rehearinq. 

Breaux,  J.  The  careful  attention  heretofore  given  to  this  case 
relieves  us  from  the  necessity  of  restating  all  the  facts. 

We  will  only  restate  those  facts  material  to  a  decision  of  the  ques- 
tion remaining  an  issue  between  the  parties  to  the  suit. 

Counsel  for  the  plaintiff  admits  that  all  the  points  in  the  case  here- 
tofore decided  were  correctly  decided,  except  one,  he  contends. 

The  excepted  and  disputed  point  relates  to  the  alleged  donation  of 
a  negro. 

In  the  year  1861  the  mother  of  plaintiff,'  authorized  by  her  hus- 
band, executed  a  receipt  for  the  slave  valued  at  thirteen  hundred  and 
fifty  dollars,  and  one  hundred  and  fifty  dollars  in  money  as  an  ad- 
vance upon  her  share,  to  be  accounted  for  in  the  settlement  of  her 
father's  succession. 

Her  father,  the  alleged  donor,  was  not  a  party  to  the  receipt,  and 
there  is  no  evidence,  other  than  this  receipt,  of  an  intended  dona- 
tion. 

The  defendant  pleads  ratification.  This  alleged  ratification  con- 
sisted of  testimony  of  plaintiff's  grandfather,  given  in  a  suit  brought 
by  J.  A.  Oawthon  et  aU  vs.  J.  E.  Cawthon,  to  which  the  witness, 
John  Kimbell,  the  said  grandfather,  was  not  a  party  and  in  which 
none  of  the  issues  of  the  case  at  bar  were  involved.  He  deposed  that 
he  held  the  receipt  in  question,  showing  that  his  daughter  had  been 
.placed  in  possession  of  the  slave  as  stated  in  the  receipt. 
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The  receipt  was  not  in  the  form  required  to  establish  a  donation 
inter  vivos  of  property  it  is  contended  was  donated. 

It  is  elementary  that  in  a  donation  form  is  of  the  essence,  and 
that  to  have  a  binding  force  the  act  shall  be  passed  before  a  notary 
public  and  two  witnesses,  of  immovable  property,  including  under 
the  law,  slaves  at  the  date  of  the  donation. 

We  have  said  that  donations  inter  vivos  are  solemn  contracts,  sub- 
jected to  certain  forms,  without  which  they  are  inexistent. 

To  form  a  particular  importance  is  given,  as  it  completes  and  gives 
life  to  the  act ;  forma  dat  esse  ret. 

The  solemnity  is  established  by  the  notarial  act. 

The  offer  of  the  donor  and  the  acceptance  of  the  donee  are  valid 
after  signing  the  act. 

The  alleged  donor  was  not  at  all  a  party  to  the  receipt. 

As  a  donation  it  was  originally  an  absolute  nullity.  It  was  not 
translative  of  title. 

Whether  there  was  a  confirmative  act,  confirming  in  effect  the 
donation  alleged,  is  the  next  question  at  issue. 

If  there  was  no  confirming  act  there  was  no  donation. 

We  have  already  stated  that  the  act  of  confirmation  urged  by 
counsel  for  the  defendant  is  the  deposition  of  the  donor,  in  a  suit, 
in  which  the  plaintiff,  the  heir  of  the  alleged  donee,  was  not  a  party. 

The  testimony  of  the  alleged  donor  was  not  given,  after  it  had  be- 
come evident  that  he  was  aware  of  any  defect  of  form,  and  that  it 
was  his  intention,  by  testifying  as  he  testified,  to  confirm  a  donation. 

In  support  of  defendant's  contention  that  there  was  confirmation 
of  the  receipt  in  question,  giving  it  the  effect  of  an  act  of  donation, 
we  are  referred  to  a  number  of  cases  as  applying. 

The  first  cited  case  is  that  of  Gillespie  vs.  Day,  19  L.  263. 

The  defendant  Day  claimed  the  price  of  a  slave  he  alleged  had 
been  loaned  or  given  by  verbal  agreement  to  his  son. 

The  court  held  that,  conceding  the  title  to  have  been  previously 
in  him,  and  that  the  verbal  donation  per  se  was  insufficient  to  divest 
him,  yet  the  defendant  as  a  member  of  the  family  meeting  advised 
the  sale  of  the  property  and  suffered  the  slave  to  be  sold  as  the 
property  of  his  son,  and  in  the  act  of  partition  in  the  record,  signed 
by  the  defendant,  the  price  of  the  slave  is  set  down  as  forming  part 
of  the  estate  which  came  into  his  hand  as  tutor  of  the  minor.  The 
slave  as  donated  property  was  not  involved. 


NEW  ORLEANS,  APRIL,  1894.  769 

Cawthon  t8.  KImbell  et  al. 

The  contest  related  to  the  proceeds  of  the  sale. 

It  was  so  mnch  in  cash,  the  father  and  tutor  had  jadicially  admitted 
(in  proceedings,  in  effect  contradictory) ,  was  owned  by  his  son. 

The  court  held  him  bound  by  his  declaration  without  regard  to  any 
intended  donation  of  a  slave.  There  was  virtually  a  manual  gift  of 
an  amount  in  cash.     A  delivery  de  manu  in  manum. 

In  Deschapelles  vs.  Lebarre,  3  An.  522,  a  donation  void  in  form, 
confirmed  by  the  heirs,  was  held  valid  under  the  special  provision  of 
the  code  authorizing  the  heirs  to  confirm  a  donation.  Under  that 
article  heirs  may  be  held  bound  by  their  voluntary  execution  of  the 
donation. 

From  that  decision  we  quote:  *' The  title  of  the  heirs  of  the  donee 
to  the  property  donated  was  rendered  perfect  by  confirmation"  by 
the  heirs. 

An  entirely  different  question  from  that  involved  on  this  point  in 
the  case  at  bar,  in  which  the  heirs  of  the  donee  have  never  confirmed 
the  contract  of  donation  by  any  act  or  declaration  whatever. 

In  Ventress  vs.  Brown,  84  An.  457,  and  in  Succession  of  Hale,  40 
An.  885,  the  form  of  the  donation  was  not  involved  as  between  the 
donor  and  donee.  In  the  first  case — that  of  Ventress — the  confirma- 
tion had  been  made  by  the  heirs  of  the  donor  under  Art.  2274  of 
the  Civil  Code. 

In  the  second  case — that  of  the  Succession  of  Hale — the  right  of 
the  donee  to  the  slave  was  not  questioned  at  all.  She,  the  donee, 
contended  that  the  emancipation  of  the  slaves  relieved  her  from  the 
obligation  of  collating  slaves  donated  to  her,  and  rested  her  defence 
principally  upon  that  ground. 

In  the  case  under  discussion,  the  point  is  raised  that  the  writing  is 
not  the  writing  of  the  donor;  that  it  is  only  a  receipt  of  the  alleged 
donee. 

To  sustain  the  plea  of  donation  would  add  an  obligation  to  be  dis- 
charged by  the  heir  of  the  alleged  donee  many  years  after  the  open- 
ing of  the  succession  and  after  the  loss  of  the  property  not  donated 
in  compliance  with  the  required  form. 

The  possession  of  the  slave  by  plaintiff's  mother,  and  the  fact  that 
the  delivery  dates  about  the  time  the  receipt  was  executed,  are  not 
equivalents  to  confirming  acts. 

The  terms  of  the  law  are  absolute,  and  delivery  of  the  property 
doea  not  give  validity  to  a  contract  of  donation  null  for  the  want  of 
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form.  Baadry  de  Lacantiniere,  Vol.  2,  p.  872;  Toullier,  Vol.  4, 
p.  472. 

Judge  Mathews,  for  the  coart,  said,  in  the  case  of  William  vs.  Hor- 
ton,  4  N.  S.  469:  '*  But  according  to  our  law  in  relation  to  titles  by 
which  property  is  held,  a  ¥rritten  instrument  is  required  in  order  to 
transfer  slaves  from  one  proprietor  to  another;  and  when  the  evi- 
dence offered  in  support  of  title  to  them  is  an  act  of  donation,  to 
give  it  validity  it  must  appear  clothed  with  all  the  formalities  re- 
quired by  law  and  sanctioned  by  an  authentic  deed.  Mere  posses- 
sion is  not  evidence  of  title.         *         •        * 

''  In  this  species  of  contract  forms  appear  to  assume  the  place  of 
substance." 

In  Harlin  vs.  Leglise,  8  R.  194,  this  court  reiterated  that  which 
had  been  decided  in  the  4  N.  S.  469,  that  an  omission  of  form  is  not 
cured  by  the  delivery  of  the  slave. 

In  Packwood  vs.  Dorsey,  6  R.  331,  the  reasons  for  the  judgment 
were  given  at  some  length. 

It  is  useless  to  repeat  them.  It  will  suffice  to  state  the  general 
propositions  discussed. 

The  donation  of  real  property  must  be  executed  before  a  notary 
and  two  witnesses. 

A  donation,  null,  can  not  be  ratified  by  any  confirmative  act  on  the 
part  of  the  donor  and  the  voluntary  execution  of  the  donation  by  the 
donor  will  not  prevent  him  from  sustaining  the  plea  of  nullity. 

In  the  decision  the  court  controverts  the  doctrine  of  TouUier,  that 
a  void  donation  can  be  rendered  valid  by  ratification,  express  or 
implied,  on  the  part  of  the  donor. 

It  leads,  the  court  says,  in  that  case,  to  an  absurd  conclusion,  that 
while  under  the  law  no  express  confirmation  or  ratification  can  ren- 
der valid  a  donation  under  private  signature,  it  can  be  made  so  by  the 
tacit  ratification  resulting  from  the  voluntary  execution  of  it  by  the 
donor. 

'<  It  would,  moreover,  render  completely  inoperative  the  positive 
provision  of  our  law,  that  a  donation,  null  for  want  of  any  of  the 
requisite  formalities  must  be  made  anew  in  legal  form.  This  pro- 
vision alone  surely  excludes  tho  idea  that  a  void  donation  can  be 
rendered  valid  by  any  ratification,  either  express  or  tacit,  on  the  part 
of  the  donor." 

A  long  list  of  names  of  French  commentators  expressing  views 
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different  from  those  of  Toallier  is  copied  in  the  body  of  the  opinion. 

The  decisions  of  this  court  just  reviewed  accord  with  the  com- 
mentators who  differ  from  Toallier. 

If  we  were  to  accept  the  doctrine  of  the  latter,  i.  e. ,  of  Toullier,  this 
case  would  not  fall  under  its  grasp,  for  there  was  no  ratification, 
either  expressed  or  implied,  such  as  could  cure  the  nullity  pleaded 
by  plaintiff. 

We  have  considered  this  question  with  care,  and  have  reached  our 
conclusion  despite  our  desire  to  affirm  our  previously  expressed 
opinion  upon  this  point. 

Our  former  decree  remains  unchanged,  except  in  so  far  as  may  be 
necessary  in  order  to  carry  out  our  views  as  herein  expressed. 

Our  learned  brother  of  the  District  Court,  as  usual  with  him,  has 
carefully  cast  the  account  of  the  heirs  and  made  the  following  state- 
ment: 

Value  of  lands $1,467 

Value  of  movables 450 

Amount  paid  Mrs.  Key 1,000 

Amount  paid  Mrs.  G.  1.  Kimbeli 1,000 

Amount  paid  Mrs.  Jones 1,000 

Amount  paid  Mrs.  W.  K.  Kimbeli  800 

Amount  paid  Mrs.  Andrews 1,035 

Amount  paid  Mrs.  8.  L.  Kirnbell 1,»40 

Amount  paid  Mrs.  Nelson 1,000 

$8^892 

Counsel  for  the  plaintiff  and  appellant,  regarding  these  and  other 
items  involved,  says  in  his  brief: 

'<  There  is  only  one  question  or  point  which  we  claim  is  in  error 
in  coming  to  its  conclusion  in  this  case. 

*<The  other  points  decided  are  correct  law,  but  the  whole  decision 
is  based  on  the  point  we  claim  the  error  consists,  <  Having  accepted 
the  donation  and  being  in  possession  of  the  effects  donated,  as  to 
him,  it  is  perfect.'  If  the  court  is  correct  in  this  proposition,  the  de- 
cision is  correct;  if  incorrect,  then  the  case  is  with  the  plaintiff." 

We  do  not  understand  that  the  defendant  and  appellee  dispute  the 
correctness  of  these  and  other  items  of  the  account. 

The  whole  contest  centred  in  the  question  of  collating,  vel  nouj  the 
value  of  a  slave,  not  donated  in  due  form. 

In  the  present  condition  of  the  case  another  judgment  must  be  en- 
tered ;  in  view  of  the  admissions  of  the  correctness  of  certain  items, 
presumably  it  will  be  final,  before  the  court  of  the  first  instance. 

The  debits  and  credits  will  now  be  established  and  balances  fixed, 
and  the  amount  coming  to  each  heir  settled. 


'  ^  isool 
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It  is  therefore  ordered,  adjudged  and  decreed  that  oar  former 
decree  in  this  case  be  avoided  and  reversed,  and  it  is  farther  ordered, 
adjadged  and  decreed  that  the  judgment  appealed  from  be  reversed 
and  set  aside,  and  it  is  now  ordered,  adjadged  and  decreed  that  there 
be  iudgment  for  plaintiff,  decreeing  that  he  is  not  obliged  to  collate 
the  thirteen  hundred  and  fifty  dollars,  value  of  the  slave  for  which 
his  late  mother  executed  a  receipt  in  1861. 

It  is  further  ordered,  adjudged  and  decreed  that  this  case  be  re- 
manded to  be  tried  in  accordance  with  the  views  herein  expressed. 

The  defendant  and  appellees  are  condemned  to  pay  the  cost  of 
appeal. 

Those  of  the  District  Court  are  to  be  paid  by  the  party  cast  on 
final  decision  in  that  court. 


'  2  tSI  No.  11,631. 


Ferdinand  Gumbbl  &  Co.  vs.  J.  A.  Boybr  and  Shesrifp,  and 
J.  A.  BoYBR  vs.  Clifton  Cannon,  Sheriff  (Consolidated). 

The  holder  of  a  concurrent  mortgage  note  has  the  right  to  a&sert  his  preference 
for  payment  on  the  proceeds  of  the  sale  of  the  mortgaged  property  over  the 
transferrer,  the  payee  of  the  note,  by  third  opposition. 

While  it  may  not  be  necessary  to  make  the  mortgagor  a  party,  it  is  not  fatal  to  the 
proceedings  if  he  Is  made  a  party  defendant,  and  a  personal  judgment  prayed 
for  as  against  him.  These  matters  concern  the  mortgagor  and  in  no  way  affect 
the  mortgagee,  who  is  interested  only  so  far  as  the  opposition  Is  concerned  with 
contesting  the  preference  claim  of  the  third  opponent. 

If  the  agent  of  the  maker  of  a  mortgage  note  has  no  funds  of  the  principal  In  his 
possession  there  is  no  reason  why,  on  the  request  of  the  principal,  he  can  not 
buy  for  his  own  account  the  mortgage  note  and  hold  it  as  security  for  the 
amount  advanced  for  the  principal. 

If  the  agent  has  money  of  the  principal  In  his  possession  and  purchases  the  note, 
and  makes  a  payment  thereon  with  the  funds  of  the  principal,  this  payment 
win  be  considered  as  having  been  made  by  the  principal,  and  the  mortgage 
will  be  extinguished  by  confusion  to  the  amount  of  the  payment. 

A  mere  indorsement  of  the  note  carries  with  it  the  mortgage  security. 

The  offer  of  testimony  to  show  in  what  manner  the  agent  acquired  the  note  is  not 
a  contradiction  of  the  indorsement  when  It  is  restricted  as  to  whether  the  agent 
purchased  the  note  for  his  own  account  with  his  funds,  or  for  his  principal  with 
the  latter's  funds. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Avoyelles. 
Coco,  J. 


O.  H,  Couvillon  for  Gumble  &  Co. ,  Plaintiffs  and  Appellees. 
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Wm,  H.  Peterman  and  Clegg  <&  Thorpe  for  Boyer  et  a^..  Defendants 
and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

MgEneby,  J.  Ferdinand  Qambel  &  Oo.,  cotton  factors  and  com- 
mission merchants  in  the  city  of  New  Orleans,  alleging  themselves 
to  be  the  owners  of  a  promissory  note  for  the  sum  of  three  thousand 
three  hundred  dollars  secured  by  vendor's  privilege  and  special  mort- 
gage on  certain  property  situated  in  Avoyelles  parish,  dated  8th  De- 
cember, 1891,  payable  on  demand  with  eight  per  cent  interest,  inter- 
vened, by  way  of  third  opposition,  in  the  suit  of  the  vendor  against 
the  vendee,  Joseph  V.  Moreau,  to  foreclose  the  mortgage  and  enforce 
the  vendee's  privilege,  claiming  a  preference  in  the  proceeds  of  sale 
over  the  vendor,  the  transferrer  of  the  concurrent  mortgage  note  held 
by  third  opponents. 

Exceptions  were  filed  of  no  cause  of  action  and  misjoinder  of  par- 
ties. The  theory  upon  which  the  exception  of  no  cause  of  action  is 
based  is  that  the  mortgage  note  held  by  Gumbel  &  Co.  is  a  separate 
special  mortgage.  But  this  is  not  a  fact.  It  is  a  concurrent  mort- 
gage note,  and  the  proceeding  by  third  opposition  to  share  in  the 
proceeds  was  proper. 

The  defendant,  Moreau,  was  joined  in  the  suit  instituted  by  third 
opponent.  This  may  not  have  been  necessary,  but  it  was  not  fatal. 
It  in  no  way  affected  the  defendant,  Boyer.  Nor  did  the  prayer  for 
a  personal  judgment  against  Moreau,  the  mortgage  debtor,  concern 
him.  Moreau  is  not  complaining.  The  defendant,  Boyer,  is  only  in- 
terested in  the  proceedings  against  the  property  or  its  proceeds.  So 
far  as  these  are  involved  he  is  properly  before  the  court,  and  has  no 
interest  whatever  ia  the  personal  judgment  prayed  for  against  Mo- 
reau. 

J.  A.  Boyer,  the  vendor,  answered,  denying  that  the  third  oppo- 
nents had  any  privilege  or  mortgage  on  said  property  described  in 
the  petition]|entitling  him  to  be  paid  in  preference  to  the  vendor  and 
and  transferrer  of  the  note.  Boyer,  with  leave  of  court,  amended 
his  answer  and  declared  that  the  intervenors  and  third  opponents 
never  purchased  said  note  from  him,  but  paid  the  same  for  the  mort- 
gagor, thus  extinguishing  and  destroying  the  mortgage. 

The  third  opponents  objected  to  the  filing  of  the  amended  answer 
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on  the  ground  that  it  altered  and  changed  the  substance  of  the  orig- 
inal answer.  We  do  not  perceive  any  alteration  of  the  original 
answer.  That  denied  that  the  opponents  had  any  mortgage  or  privi- 
lege on  the  property,  and  the  amended  answer  only  set  out  the  par- 
ticular fact  on  which  the  general  averment  in  the  answer  was  based. 

Under  these  circumstances  the  amended  answer  was  properly 
allowed  to  be  filed. 

The  law  applicable  to  the  controversy  herein  is  well  settled. 

There  is  only  question  of  fact  involved,  and  the  sole  question  is 
whether  Qumbel  &  Co.  acquired  the  note  subject  to  a  credit  of  one 
thousand  five  hundred  dollars  and  seventy  cents,  which  was  paid  out 
of  funds  in  their  hands  belonging  to  Moreau,  the  maker  of  the 
note. 

The  transfer  of  the  note  and  the  indorsement  thereon  does  not 
prevent  this  inquiry,  as  the  transfer  and  ownership  of  the  note  is  not 
questioned. 

Testimony  was  improperly  rejected  to  show  the  fact  stated  above, 
the  judge  ruling  that  the  indorsement  on  the  note  could  not  be  con- 
tradicted. 

Boyer  sold  the  property  to  Moreau  for  three  thousand  three  hun- 
dred dollars,  payable  on  demand,  and  on  a  credit  for  the  balance  of 
the  price.  The  several  payments  were  evidenced  by  promissory 
notes  payable  to  Boyer  and  secured  by  vendor's  privilege  and  special 
mortgage. 

The  following  letter  was  addressed  to  Qumbel  &  Co.  by  Moreau: 

**CoTTONPORT,  La.,  December  21,  1891. 
<<  Messrs.  F,  Gumbel  &  Co,y  New  Orleans: 

**Dear  Sirs — I  have  bought  Mr.  J.  A.  Boyer's  plantation  at  Morean- 
ville,  with  saw -mill  and  cotton  gin.  He  will  call  on  you  in  a  day  or 
two  with  a  mortgage  note  of  three  thousand  three  hu  dred  dollars ; 
but  I  paid  on  said  note  three  hundred  dollars.  Please  pay  the  three 
thousand  dollars  for  me,  and  should  I  not  have  that  amount  to  my 
credit  hold  the  note  against  me  until  I  ship  all  my  cotton.  I  have 
three  hundred  and  thirty  bales  and  have  shipped  three  hundred,  and 
will  ship  the  balance  as  soon  as  possible.     *     *     * 

**  Yours  truly, 

**  J.  V.  MORBAU." 

To  this  letter,  Gumbel  &  Co.  replied  as  follows : 
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"  New  Orleans,  December  22,  1891. 
**  Mr,  J,  V,  Moreau^  CotUmport,  La.  : 

"  Deab  Snt — In  reply  to  your  favor  of  the  2l8t  instant,  we  will 
say  we  must  decline  in  complying  with  your  request,  for  two  rea- 
sons:  first  of  all,  we  will  not  pay  the  mortgage  note  of  Mr.  J.  A. 
Boyer,  drawn  by  you  in  his  favor,  and,  secondly,  we  can  not  recog- 
nize your  letter  of  above  date,  as  it  is  neither  written  or  signed  by 
you. 

"  Now,  if  you  will  write  us  to  buy  the  note  in  question,  and  write 
and  sign  the  letter  yourself,  all  will  be  satisfactory.  We  will  buy  the 
note  and  hold  it  until  you  ship  enough  cotton  to  cover. 

*'  Mr.  J.  A.  Boyer  understands  the  situation. 

"  Awaiting  your  reply,  we  remain, 

«<  Truly  yours, 

"  Ferdinand  Gumbel  &  Co. 
"  P.  S. — Write  your  ovon  letter. ^^ 

Moreau  answered  this  letter  as  follows : 

**  CoTTONPORT,  December  29,  1891. 
"  F,  Qumbei  4&  Co.,  New  Orleans,  La.: 

*'  Dear  Sirs — Please  find  enclosed  bill  of  lading  for  four  bales  of 
cotton ;  also,  please  go  and  buy  my  note  of  J.  A.  Boyer,  which  is  in 
Mr.  Charles  Hernandez'  hands,  and  keep  the  said  note  until  paid, 
and  send  me  a  receipt  for  the  note,  or  you  hold  it  for  security  and  I 
will  ship  enough  to  pay  all  due  you,  if  the  roads  doa't  get  bad. 

**  Very  :  espectfully, 

'*  J.  D.  Moreau. '» 

These  letters,  which  were  introduced  by  the  plaintiff  in  the  execu- 
tory process,  show  that  Gumbel  &  Co.  declined  to  pay  the  note  for 
Moreau,  as  his  factor  or  agent,  bat  consented  to  purchase  it  on  their 
own  account,  and  hold  it  as  security  for  the  money  advanced,  as  an 
accommodation  to  Moreau. 

In  the  admitted  testimony,  and  even  in  that  rejected,  there  is 
nothing  to  contradict  the  meaning  of  these  letters,  which  undoubt- 
edly show  that,  at  the  request  of  Moreau,  Gumbel  &  Co.  purchased 
the  note  and  positively  declined  to  pay  it  for  account  of  Moreau. 

The  indorsement  on  the  note  is  as  follows:  ''  For  value  received, 
I  hereby  transfer  the  within  note  to  Ferdinand  Gumbel  &  Co.,  with 
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all  the  rights  and  interests  I  have  in  said  note,  without  recourse 
against  me." 

This  indorsement  added  nothing  to  a  simple  indorsement,  which 
carries  with  it  all  the  securHy  of  the  note. 

The  testimony  which  was  rejected  was  introduced  to  show  that  the 
mortgage  debtor,  the  maker  of  the  note,  notwithstanding  the  agree- 
ment in  the  letters,  had  paid  with  his  own  means,  through  Gumbel  & 
Co.,  his  agents,  the  three  thousand  dollars  balance  due  on  the  note. 
This  testimony  would  in  no  way  contradict  the  indorsement,  as  its 
transfer  to  Gumbel  &  Co.  is  not  at  issue.  Their  right  to  sue  on  the  note 
is  not  questioned.  They  are  by  the  pleadings  recognized  as  the  legal 
holders  of  the  note.  It  is  certain  that  if  Gumbel  &  Co.  had  no  funds 
in  their  hands  at  the  time  they  bought  th3  note  of  the  defendant 
Boyer,  they  had  the  right  to  purchase  the  same  for  their  own  account. 
And  if  they  purchased  the  note,  and  paid  the  credit  indorsed  on  it 
out  of  the  funds  of  their  principal,  it  is  to  be  considered  as  having 
made  the  payment,  and  the  mortgage  would  be  canceled  to  that 
amount. 

From  the  indorsement  of  payments  on  the  note,  it  appears  that 
Moreau  paid  only  one  thousand  five  hundred  dollars  and  seventy 
cents  on  it  after  the  first  payment  of  three  hundred  dollars,  before  it 
went  into  the  hands  of  Gumbel  &  Co. 

Now,  if  in  the  check  of  Gumbel  &  Co.  to  Hernandez,  who  held  the 
note  for  collection  for  Boyer,  this  one  thousand  five  hundred  dollars 
and  seventy  cents  credit  was  included,  and  was  paid  out  of  the  funds 
of  Moreau  in  their  hands,  they  could  only,  of  course,  buy  the  note 
subject  to  this  credit,  and  would  be  entitled  to  share  in  the  proceeds 
concurrently  for  the  balance  due,  provided  the  note  was  purchased 
for  their  own  account,  and  not  solely  for  Moreau  as  his  agent,  for 
whom  they  advanced  the  money,  and  to  whom  they  charged  the  same 
in  their  account. 

These  facts  the  defendant  Boyer  should  have  had  an  opportunity 
of  presenting,  if  they  existed  as  alleged  by  him. 

We  have  not  discussed  each  exception  to  testimony  noted  in  the 
record,  as  the  objections  all  go  to  the  same  purpose,  and  under  our 
ruling  all  of  the  rejected  testimony  should  have  been  received 
in  evidence. 

Boyer,  at  the  sale  of  the  property,  was  the  last  and  highest  bidder. 
He  tendered  to  the  sheriff  the  costs  and  the  balance  due  on  the 
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second  mortgage  note  held.  The  sheriff  deeliaed  to  finally  adjudi- 
cate the  property  to  him,  because  of  his  failure  to  comply  with 
his  bid  by  paying  the  entire  amount  demanded  in  the  writ  of  seizure 
and  sale,  and  also  because  he  was  ordered  in  the  third  opposition  of 
Gumbel  &  Co.  to  retain  the  entire  proceeds  in  his  hands  for  final 
distribution.  The  sheriff  could  not  do  otherwise  than  obey  the 
mandate  of  the  court,  and  the  defendant  Boyer's  speediest  rem- 
edy was  for  a  rule  against  the  sheriff  to  adjudicate  the  property 
to  him  and  to  make  him  a  deed  to  it. 

The  relief  prayed  for  by  Boyer  was  denied,  and  he  was  ordered 
to  comply  with  his  bid,  and  in  default  thereof  to  again  sell  the  mort- 
gaged property.  From  this  judgment  Boyer  took  a  devolutive 
appeal. 

The  defendant  Moreau  has  not  appealed,  and  we  can  not  disturb 
the  judgment  as  to  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  so  far  as  it  involves  the  issues  between  third  oppo- 
nent and  plaintiff  Boyer  in  the  executory  process,  be  annulled, 
avoided  and  reversed,  and  it  is  now  ordered  that  the  case  may  be 
remanded  to  be  proceeded  with  according  to  law. 


No.  11,530.  . 

45    7tf7 

J.  A.  BoYBB  vs.  Clifton  Cannon,  Sheriff.  -*•  ^^^ 

QUMBBL  &  Co.,    INTBRVBNOBS. 

A  party  who  has  been  rleclared  by  a  }adgment  of  court,  as  having  failed  to  comply 
with  his  bid,  and  has  not  suspensively  appealed  therefrom,  is  witboat  Interest 
to  enjoin  the  subsequent  sale  of  the  property  under  an  order  of  court  made  in 
pursuance  of  said  failure  to  comply  with  the  terms  of  the  sale. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Avoyelles. 
CocOj  J. 

Wm,  H,  Peterman  and  Clegg  <fc  TJiorp  Attorneys  for  Plaintiff  and 
Appellee : 

Fieri  facias,  unsupported  by  judgment,  will  be  enjoined  at  suit  of  any 
person  whose  rights  or  interests  in  or  upon  the  property  seized 
may  be  injuriously  affected.  C.  P.  296;  19  An.  189;  31  An.  184; 
80  An.  800;  88  An.  222;  84  An.  89. 
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One  who  claimB  only  preference  on  the  proceeds  of  a  legal  sale  of 
the  property  seized  is  without  interest  to  oppose  such  in- 
junction. 

A  party  can  not  intervene  in  a  Bu\t  except  for  the  protection  of  his 
own  rights ;  and  if  his  demand  does  not  grow  out  of  the  princi- 
pal action  and  is  not  specially  permitted  by  law,  it  must  be  dis- 
missed.    2  An.  462;  28  An.  241;  O.  P.,  Art.  190.  . 

A  writ  of  fi,  fa,  can  not  issue  in  a  proceeding  in  which  no  judgment 
has  been  rendered ;  nor  can  property  be  sold  under  a  /I.  fa,  partly 
for  cash  and  partly  upon  terms  of  credit.  Arts.  611,  680,  681, 
C.  P. 

A  writ  of  fi,  fa,  can  be  stayed  only  by  injunction.     19  An.  189. 

Where  the  sheriff  has  advertised  and  is  proceeding  to  sell  property 
in  a  manner  not  in  conformity  with  the  decree  of  the  court,  his 
action  may  be  enjoined.  81  An.  134;  80  An.  800;  34  An.  89;  33 
An.  222. 

Except  in  a  case  of  trespass  on  real  estate,  a  claim  for  damages  can 
not  be  made  in  an  intervention  against  one  who  does  not  reside 
in  the  parish  where  the  principal  action  is  pending. 


G.  H,  Ckmmllon  Attorney  for  Inter venors,  Appellants: 

Plaintiff  in  injunction  must  prove  the  allegation  of  his  petition.  19 
An.  276. 

A  mortgagee  can  not  enjoin  the  sale.  If  it  be  null  it  does  not  affect 
his  rights ;  if  it  is  valid  his  remedy  \b  by  third  opposition  26 
An.  245,  James  vs.  Breau,  Sheriff. 

An  injunction  granted  on  an  allegation  of  ownership  to  real  estate, 
the  plaintiff  failing  to  prove  title,  the  injunction  should  be  dis- 
solved. 

An  error  in  the  advertisement,  which  can  be  rectified  by  merely  call- 
ing printer's  attention,  can  not  cause  irreparable  injury.  The 
injunction  should  be  dissolved  with  damages. 

It  is  the  duty  of  plaintiff  in  execution  to  see  that  the  property  is 
properly  advertised  under  his  writ. 

Plaintiff  in  execution  can  no  longer  control  his  writ  when  third  per- 
sons have  acquired  rights  under  it.  If  he  wants  to  suspend  the 
judgment  operating  against  him  his  remedy  is  by  appeal. 


NEW  ORLEANS,  APRIL,  1894.  769 

state  YS.  RobiDSOD. 

The  opinion  of  the  conrt  was  delivered  by 

McEneby,  J.  Many  of  the  facts  to  the  proper  understanding  of 
this  case  are  stated  in  the  case  No.  11,581,  of  Qtimbel  &  Oo.  vs.  J.  A. 
Boyer  et  ale,,  just  decided.     Ante,,  p.  762. 

The  defendant  in  that  case  took  a  devolutive  appeal.  The  defend- 
ant, Boyei^,  refusing  to  comply  with  his  bid,  the  sheriff,  in  pursuance 
to  the  decree,  advertised  the  property  for  sale.  In  doing  so,  he  ad- 
vertised the  property  as  being  sold  under  a  fi.  fa.  instead  of  a  writ  of 
seizure  and  sale,  issued  in  pursuance  of  an  order  of  seizure  and  sale. 
For  this  reason  the  defendant,  Boyer,  enjoined  the  sale.  Gumbel  & 
Oo.  intervened;  objection  was  made  to  their  intervention.  It  was 
properly  overruled,  as  they  had  an  interest  in  the  sale  of  the  property 
to  realize  the  amount  of  the  concurrent  mortgage  note  which  they 
held. 

There  was  no  personal  judgment  rendered  in  this  case  under 
which  a  fi,  fa.  could  issue.  This  is  not  denied,  and  it  is  admitted 
that  the  proceeding  was  irregular,  but  the  defence  is  that  it  was  the 
fault  of  the  printer,  and  that  the  defendant  has  shown  no  irreparable 
injury,  and  was  not  the  owner  of  the  property,  and  had  no  interest 
in  arresting  the  sale. 

The  decree  of  the  District  Court  was  that  the  defendant,  Boyer, 
had  not  complied  with  his  bid,  and  the  property  was  ordered  to  be 
again  offered  for  sale.  This  judgment  was  not  suspensively  appealed 
from,  and  there  was  nothing  in  the  way  of  its  execution.  Boyer  was 
therefore  a  stranger  to  the  proceeding  under  the  order  of  court,  and 
was  without  interest  to  arrest  the  sale  of  the  property.  The  second 
order  to  sell  was  in  effect  an  interlocutory  order  carrying  into  exe- 
cution a  judgment  not  arrested  by  a  suspensive  appeal.  Whan  vs. 
Irwin,- 27  An.  708;  State  vs.  Judge,  30  An.  229;  Boutte  vs.  Executors 
of  Boutte,  30  An.  177;  State  ex  rel.  Remington  Paper  Co.,  46  An. 
1418;  Murphy  vs.  Murphy,  45  An.  1482. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  injunction 
issued  herein  be  dissolved  at  costs  of  plaintiff  in  injunction. 
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State  op  Louisiana  vs.  Bob  Robinson.  ^ 

On  the  completion  and  empaneling  of  a  }ury,  the  jeopardy  begins;  but  it  begins 
only  when  the  panel  is  full;  until  full,  the  jeopardy  Is  not  perfect. 
49* 
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Without  a  complete  Jury  the  defendant  can  not  be  conducted  to  the  period  of  his 
jeopardy ;  but  after  the  jury,  being  full  and  complete,  is  sworn,  and  added  to 
the  other  branch  of  the  court,  and  all  the  preliminary  things  of  record  are 
ready  for  the  trial,  the  defendant  has  reached  the  period  of  jeopardy  from 
the  repetition  of  which  the  constitutional  provision  protects  him. 

APPEAL    from    the    Sixth    District    Court,  Parish  of    Richland. 
ElliSj  J, 

M,  J,  Cunningham^  Attorney  General,  for  the  State,  Appellee : 

The  trial  court  is  vested  with  discretion  to  continue  a  case  if  it  thinks 
'  justice  requires  it,  and  it  is  also  a  matter  resting  within  its  discre- 
tion whether,  pending  the  trial,  it  will  delay  the  proceedings  for 
the  purpose  of  enabling  the  State  or  the  defendant  to  bring  in 
additional  testimony.     State  vs.  Yigoreuz,  3  An.  309. 

To  entitle  a  defendant  to  a  plea  of  autrefois  acquit  it  is  necessary 
that  the  former  acquittal  be  a  legal  acquittal  by  judgment  upon 
trial,  for  substantially  the  same  o£Fence,  by  the  verdict  of  the 
jury.     State  vs.  Homsby,  8  Rob.  683;  1  Bisb.  Cr.  PI.,  par.  809. 


RohU  Whetstone  Attorney  for  Defendant  and  Appellant : 

A  plea  of  autrefois  acquit  is  of  a  mixed  nature,  embracing  both  law 
and  facts,  and  should  be  submitted  to  a  jury.  42  An.  414; 
Wharton  Crim.  Law,  668;  Bishop  Crim.  Pro.  742,  816. 

The  State  and  accused  having  declared  their  readiness  to  go  to  trial 
under  a  valid  indictment,  trial  begun  and  the  jurors  sworn  and 
the  indictment  read,  an  abandonment  or  continuation  of  the 
case,  and  a  discharge  of  the  jury  by  the  district  attorney  over 
defendant's  objection,  bars  a  subsequent  prosecution  for  the  same 
offence.     Art.  6,  Const. 

All  authorities  agree  that  the  jeopardy  of  an  accused  does  not  begin 
until  the  jury  is  fully  empaneled  and  sworn.  43  An.  615;  1 
Bishop  Crim.  Law,  Sees.  1014,  1015;  1  Wharton  Crim.  Law, 
Sec.  590. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  accused  was  indicted  at  the  September  term, 
1893,  for  the  crime  of  larceny,  and  he  was  placed  on  trial,  and  a  jury 
were  duly  empaneled  and  sworn,  and  the  indictment  read. 
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At  this  stage  of  the  proceedings  the  district  attorney  requested  a 
temporary  suspension  of  the  trial  for  the  purpose  of  preparing  an 
application  for  a  continuance  in  order  to  enabl  ^  him  to  procure  the 
testimony  of  an  absent  witness.  This  application  was  granted,  the 
proceedings  were  temporarily  suspended,  the  motion  for  continuance 
was  filed,  argued  and  submitted,  the  case  was  continued  for  the 
term,  and  the  jury  empaneled  to  try  the  case  were  discharged — the 
defendant  objecting  and  retaining  a  bill  of  exceptions  to  the  rulings 
of  the  judge. 

At  the  February  term,  1894,  the  defendant  objected  to  going  to 
trial,  on  the  ground  that  he  had  been  once  in  jeopardy,  and  was  dis- 
charged and  released  from  further  prosecution,  by  reason  of  the  con- 
tinuance of  the  cause,  under  the  circumbtances  detailed,  and  to  that 
end  he  filed  a  plea  of  previous  jeopardy. 

This  motion  was  overruled  and  he  retained  a  bill.  Over  his  objec- 
tion the  trial  was  thereafter  proceeded  with,  he  was  found  guilty, 
was  sentenced  to  eighteen  months'  imprisonment  in  the  peniten- 
tiary, and  from  that  sentence  he  prosecutes  this  appeal. 

The  question  propounded  is,  whether  the  accused  was  put  in 
jeopardy  by  the  empaneling  of  the  jury  of  trial,  and  the  reading  to 
them  of  the  indictment — no  testimony  having  been  adduced — and 
did  the  discharge  of  the  jury  and  the  continuance  of  the  case 
operate  his  release  from  further  prosecution — the  continuance  of 
the  case  and  the  discharge  of  the  jury  being  over  the  defendant's 
objection  and  exception. 

It  appears,  as  matter  of  fact,  that  the  principal  witness  on  behalf 
of  the  State  had  been  duly  summoned,  but  was  not  found  by 
the  sheriff,  and  that  certain  depositions  which  had  been  taken 
before  an  examining  magistrate  and  deposited  in  the  clerk's  office 
were  missing  and  could  not,  after  diligent  search,  be  found. 

In  order  to  obtain  this  testimony,  the  district  attorney  had 
requested  a  continuance  of  the  case,  and  the  judge  assigned  as  the 
reason  for  granting  it  that  the  application  proceeded  upon  the 
theory  that  the  State  was  surprised  that  a  part  of  the  public 
archives  of  the  clerk's  office  could  not  be  produced,  and  that  this 
fact  did  not  evidence  want  of  due  diligence  on  the  part  of  the 
district  attorney  in  not  having  previously  advised  himself  of  the 
loss,  as  that  officer  had  the  right  to  presume  the  record  was  in  its 
proper  place. 
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The  question  of  discretion  in  the  judge  to  grant  or  disallow  the 
continuance  depends,  however,  on  the  main  question  of  whether  the 
circumstances  related  disclosed  that  the  defendant  was  in  jeopardy 
at  the  time  it  was  granted ;  for,  if  he  was,  the  judge  had  no  discre- 
tion in  the  premises,  and  if  there  was  no  jeopardy,  he  had. 

An  examination  of  the  authorities  has  satisfied  us  that  the  defend- 
ant's plea  is  good  and  should  have  been  maintained. 

Mr.  Bishop  defines  Ijeopardy  thus:  <<  If  after  the  jury  have  been 
sworn,  and  thas  the  jeopardy  has  begun,  the  court,  contrary  to  true 
practice,  discharges  them  without  a  verdict,  this  is,  in  law,  equiva- 
lent to  an  acquittal ;  and,  on  motion,  without  plea,  the  prisoner  is 
entitled  to  be  set  at  liberty."     1  Bishop's  Grim.  Prac,  Sec.  821. 

Again  that  author  says:  <*  When  on  the  completing  and  swearing 
of  the  panel,  the  jeopardy  of  the  accused  begins ;  and  it  begins  only 
wJien  the  panel  is  full;  until  full,  the  jeopardy  is  not  perfect.  In 
other  words,  without  a  jury  set  apart  and  sworn  for  the  particular 
case,  the  individual  defendant  has  not  been  conducted  to  his  period 
of  jeopardy.  Bat  when,  according  to  the  better  opinion,  the  jury, 
being  full,  is  sworn  and  added  to  the  other  branch  of  the  court,  and 
all  the  preliminary  things  of  record  are  ready  for  the  trial,  the 
prisoner  has  reached  the  period  from  the  repetition  of  which  our 
constitutional  rule  protects  him."  1  Bishop's  Grim.  Law,  Sees.  1014, 
1015. 

In  support  of  this  proposition  many  authorities  and  State  decisions 
are  collated,  and  we  have  examined  all  and  cite  the  following,  viz. : 
Wright  vs.  The  State,  7  Indiana,  324;  Morgan  vs.  The  State,  18  Ind. 
215;  McKenzie  vs.  The  State,  26  Ark.  334;  Hines  vs.  The  State,  24 
Ohio  Stat.  134. 

In  treating  of  ^'  the  essential  elements  of  jeopardy,"  the  following 
is  stated  in  the  American  and  English  Encyclopedia  of  Law,  viz. : 

''  If  there  be  not  a  complete  panel  of  jurors,  the  trial  is  a  nullity, 
and  jeopardy  does  not  attach ;  and  a  trial  without  a  jury  is  void  and 
not  a  putting  in  jeopardy. 

<^The  jury  is  said  to  be  charged  with  the  prisoner  when  the  twelve 
jurors  are  duly  empaneled  and  sworn ;  and  when  the  jury  are  thus 
sworn  to  try  the  accused  on  the  charge  preferred,  jeopardy  attaches. 
If  it  attaches  for  a  moment  only,  it  is  sufficient  to  put  the  accused 
within  the  provision  of  the  Gonstitution."  Vol.  II,  p.  988,  Jeopardy, 
Sec.  4,  pars.  4,  5. 
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Of  the  authorities  quoted  as  supporting  that  theory,  we  cite  the  fol- 
lowing, viz. :  Bell  vs.  The  State,  44  Ala.  398;  Grogan  vs.  The  State, 
44  Ala.  9;  Newson  vs.  The  State,  2  Kelly  (Ga.)  60. 

But  the  principle  is  stated  in  People  vs.  Webb,  88  Cal.  467,  with 
more  accuracy  and  elaboration  than  any  other  given  case,  and 
the  opinion  of  the  court  is  supported  by  an  array  of  authorities, 
English  and  American. 

.  On  the  foregoing  authorities  we  consider  it  a  settled  principle  that 
after  a  jury  has  been  set  apart  and  sworn  for  the  particular  case,  the 
defendant  has  been  conducted  to  his  period  of  jeopardy,  and  is  en- 
titled to  the  protection  of  the  constitutional  bar,  in  case  the  jury  be 
set  aside  against  his  objection. 

But  this  rule  is  not  an  absolute  one,  and  applicable  to  all  cases 
alike.  There  are  exceptional  cases  to  which  the  foregoing  principles 
do  not  apply ;  as,  for  instance,  when  there  is  any  illegality  in  the 
composition  of  the  jury ;  or  a  disqualified  person  is  found  on  the  panel ; 
or  the  jury  are  known  to  have  been  guilty  of  misconduct ;  for  any  of 
which  causes  the  verdict  might  be  set  aside.  The  rule  invoked  and 
applied  in  this  case  is  that  where  there  is  a  completed  jury  duly  em- 
paneled and  sworn  to  try  the  issue  joined — and  to  the  legality  of 
which  no  objection  is  urged — ^the  accused  is,  at  the  moment,  placed 
in  jeopardy. 

But  there  is  no  conflict  between  the  principle  announced  and  that 
stated  by  the  court  in  State  vs.  Nash,  46  An.  194,  to  which  we  adhere. 

For  these  reasons  we  are  of  opinion  that  the  verdict  and  sentence 
pronounced  against  the  defendant  should  be  annulled  and  reversed. 

It  is  therefore  ordered  and  decreed  that  the  sentence  and  judg- 
ment appealed  from  bo  annulled  and  reversed,  and  it  is  further 
ordered  and  decreed  that  the  plea  of  previous  jeopardy  be  sustained 
and  the  defendant  set  at  liberty. 


No.  11,890. 
Succession  of  Elizabeth  Bey.  1**^^^ 

When  a  will  is  established  to  have  been  made  by  the  testator  himself,  or  by  a 
notary  at  his  instance  and  dictation,  In  the  presence  and  hearing  of  the  sub- 
scribing witnesses,  unaided  by  others,  and  its  provisions  and  expressions  are 
eage  and  judicious,  containing  nothing  sounding  to  folly,  these  facts  establish 
a  presumption,  even  in  the  case  of  a  person  habitually  insane,  that  It  was  made 
during  the  existence  of  a  lucid  interval,  and  impose  on  those  who  attack  the 
will  the  burden  of  proving  insanity  at  the  moment  when  it  was  made. 
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2.  Death  of  the  testatrix  by  suicide  does  not  raise  a  presumption  of  insanity  at 
date  the  will  was  executed.  Even  when  the  suicidal  act  is  unquestionably  the 
effect  of  insanity,  it  does  not  necessarily  follow  that  a  will  prepared  within  a 
short  time  previous  is  invalid. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
RighUyty  J. 

Farrar,  Jonas  A  Kruttschnitt  Attorneys  for  Legal  Heirs  and  Ad- 
ministrator, Appellees: 

''Where  general  insanity,  even  with  some  intervals,  is  shown,  the 
bnrden  of  showing  that  the  particular  act  in  dispute  was  made 
during  such  an  interval  is  thrown  on  the  party  who  supports 
the  validity  of  the  act  or  contract.''     C.  C,  Art.  1788,  Sec.  9. 

''  A  lucid  interval  under  the  civil  law  is  not  an  apparent  tranquillity 
or  a  seeming  repose.  It  is  not  a  simple  diminution  or  a  remis- 
sion of  the  disease,  but  a  temporary  cure."  Aubert  vs.  Aubert, 
6  An.   108. 

The  law  recognizes  two  classes  of  insane  persons — one  called  furiosos^ 
the  other  mente  captoa;  the  latter  class  do  not  enjoy  lucid  inter- 
vals.    Aubert  vs.  Aubert,  6  An.  109. 

Melancholia  is  classed  as  mente  captoa. 

Only  in  cases  of  furioaos,  or  where  acts  of  insanity  are  rare  and  inter- 
mittent, will  apparent  wisdom  of  the  testament  necessitate 
proof  that  decedent  was  sane  at  moments  of  its  confection. 
Chandler  vs.  Barrett,  21  An.  58. 

The  decision  in  Kingsbury  vs.  Whitaker,  82  An.  1067,  must  be  read 
in  the  light  of  the  facts  therein  involved,  which  explain  the  ex- 
pressions therein  and  give  a  different  effect  thereto  than  when 
read  by  itself. 


Frank  Zengel  Attorney  for  Absent  Heirs,  Appellees : 

A  person  who  is  affected  with  monomania,  although  sensible  and 
prudent  on  subjects  and  occasions  other  than  those  upon  which 
his  infirmity  is  commonly  displayed,  is  not,  in  law,  capable  of 
making  a  will.     Wharton  and  Stille,  45. 

When  delusions  exist  which  have  no  foundation  in  reality,  and 
spring  only  from  a  diseased  and  morbid  condition  of  the  mind; 
to  that  extent  the  mind  must  necessarily  be  taken  to  be 
unsound. 
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Melancholia  is  settled  and  eontinaoas  depression  of  the  mental 
faculties. 

0.  C,  Art.  1474:  To  make  a  donation  either  inter  vivoa  or  mortis 
cavsa,  one  must  be  of  sound  mind. 

O.  0.  400:  The  interdiction  takes  place  from  the  day  of  presenting 
the  petition  fox  the  same. 

G.  O.  401 :  All  acts  done  by  the  person  interdicted,  from  the  date  of 
the  filing  of  the  petition  for  interdiction  until  the  day  when  the 
same  is  pronounced,  are  null. 

If  by  facts  occurring  near  the  time  of  the  date  of  the  testament  and 
preceding  and  following  it,  the  heirs  have  proved  an  habitual 
state  of  insanity,  then  and  notwithstanding  the  wisdom  of  the 
will  the  onus  would  be  shifted  on  to  the  legatee  to  prove  the 
sanity  of  the  testator  during  the  intermediate  time — that  is,  at 
the  date  of  the  testament.     Chandler  vs.  Barrett,  21  An.  58. 

It  is  incumbent  on  the  party  alleging  mental  unsoundness  to  show  it. 
If  general  unsoundness  is  shown  before  the  making  of  the  will, 
the  burden  of  proof  is  then  on  the  proponents  to  show  that  the 
incapacity  had  ceased  at  the  time  of  execution.  47  American 
Decisions,  422. 

Where  a  person's  acts  for  a  series  of  years  are  dilTerent  from  those 
governing  mankind  at  large,  and  di£Fering  widely  from  his 
former  conduct  and  character;  where  the  change  in  his  intel- 
lectual capacity  from  that  of  an  educated,  careful  and  attentive 
business  man,  is  to  one  who  is  allowed  but  a  trifle  of  money 
such  as  would  please  a  child ;  whose  property  and  person  are 
entirely  in  the  control  of  others,  brutally  exercised  and  uncom- 
plainingly submitted  to ;  who  requires  the  daily  care  of  his  wife 
to  shave  him ;  who  at  length  becomes  the  inmate  of  an  insane 
asylum,  and  thenceforward  lives  and  dies  a  lunatic.  Held,  that 
all  these  circumstances  indicate  a  clear  case  of  insanity  and  will 
invalidate  a  deed  executed  under  such  circumstances.  Haviland 
vs.  Hayes,  87  N.  Y.  26. 

To  render  a  person  competent  to  dispose  of  his  property  by  will,  it 
is  not  enough  that  he  be  possessed  of  some  degree  of  intelligence 
and  mind,  but  he  must  have  sufficient  mind  to  comprehend  the 
nature  and  e£Fect  of  the  act  he  is  performing,  and  the  relation 
he  holds  to  the  various  individuals  who  may  naturally  be  ex- 
pected to  become  objects  of  his  bounty.  Wait's  Digest  of  New 
York  Reports,  739. 
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Where  there  is  conflicting  evidence  on  the  qaestion  of  the  mental 
soundness  of  the  testator,  medical  testimony  has  the  g^atest 
weight.    4  Wait's  Digest,  New  York,  761. 

The  expert  testimony  of  medical  men  is  the  most  Important  of  all, 
for  it  requires  the  most  minute,  varied  and  extended  knowledge ; 
it  frequently  relates  to  subjects  of  an  intricate  and  recondite 
character;  it  is  applied  to  the  settlement  of  questions  affecting 
the  three  great  interests  which  men  most  love — namely,  life, 
reputation  and  property. 

The  opinion  of  witnesses*,  who  are  not  physicians  or  experts  in  mat- 
ters of  insanity,  touching  the  condition  of  the  mind  of  a  human 
being,  are  entitled  to  little  or  no  weight  as  evidence  in  a  trial 
involving  the  alleged  insanity  of  a  person.  Great  weight  and 
legal  effect  will  be  given  to  the  opinions  of  physicians  and  ex- 
perts.    Eloi  vs.  Eloi,  36  An.  563. 

Wills  may  be  avoided,  though  there  has  been  no  interdiction  nor 
notorious  insanity  and  more  than  thirty  days  have  elapsed 
between  their  date  and  the  testator's  death :  not  so  with  con- 
tracts, which  are  less  easily  avoided  for  unsoundness  of  mind. 
Testaments  are  more  easily  avoided  on  the  ground  of  unsound- 
ness of  mind  than  contracts.     Aubert  vs.  Aubert,  6  An.  104. 

A  mortgage  made  by  a  notoriously  insane  person,  and  who  was  at 
the  time  known  by  the  mortgagee  to  be  imbecile,  is  null  and 
void,  although  the  mortgagor  was  not  interdicted  at  the  date  of 
the  mortgage.     Pecel  vs.  Guinault,  32  An.  94. 

Chronic  insanity  is  presumed  to  continue.  State  vs.  Briyea,  5  Ala. 
244;  11  Am.  and  Eng.  Ency.  of  Law,  No.  11,  160. 

The  burden  of  proof  is  upon  the  one  alleging  a  lucid  interval  where 
by  common  report  the  vendor  was  supposed  to  be  insane. 
Rogers  vs.  Walker,  6  Pa.  Stat.  371. 

It  should  be  borne  in  mind,  that  when  continuous  insanity  is  proved, 
the  burden  of  proving  a  lucid  interval,  during  which  the  instru- 
ment is  alleged  to  have  been  executed,  is  on  the  party  setting  up 
the  instrument. 

It  is  otherwise,  however,  when  the  prior  insanity  alleged  was  spas- 
modic and  parenthetical,  or  consisted  of  delirium  tremens.  18 
111.  282;  Menkins  vs.  Lightner;  Ackey  vs.  Stephens,  8  Ind.4ll; 
State  vs.  Wellington,  58  Maine,  658. 
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Dinkelapiel  db  Hartj  Attorneys  for  Henry  Schipman,  Testamentary 
Executor  and  Appellant : 

Sanity  or  soundness  of  mind  being  the  natural  condition  of  mind, 
insanity  is  never  presumed,  but  must  be  affirmatively  and  con- 
tradictorily established.     32  An.  1058. 

The  presumption  is  always  in  favor  of  the  act;  insanity  is  never  pre- 
sumed.    Chandler  vs.  Barrett,  21  An.  60. 

If  a  testament  presents  a  series  of  wise  and  judicious  dispositions, 
the  onus  is  upon  the  heirs  who  attack  it  to  prove  unsoundness  of 
mind  at  the  date  of  its  execution.     21  An.  60. 

When  the  will  was  made  by  the  testator  himself,  unaided  by  others, 
and  its  provisions  and  expressions  are  sage  and  judicious,  con- 
taining nothing  sounding  to  folly,  <'  it  will  be  assumed,  even  in 
case  of  a  person  habitually  insane,  that  it  was  made  in  a  lucid 
interval ;  and  the  burden  of  proof  will  be  upon  those  who  attack 
it  to  show  insanity  at  the  moment  when  it  was  made.  Kings- 
bury vs.  Whitaker,  82  An.  1057. 

The  test  of  the  law  upon  this  subject  is  whether,  at  the  moment  of 
making  the  will,  the  testator  was  of  sufficiently  sound  mind  to 
fully  understand  the  nature  of  the  testamentary  act  and  appre- 
ciate its  effects.     Kingsbury  vs.  Whitaker,  32  An.  1057. 

Suicide  committed  by  the  testator  soon  after  making  his  wJU  is  not 
conclusive  evidence  of  his  insanity.     7  Pickering,  94. 

The  law  draws  no  inference  against  the  sanity  of  a  person  from  the 
mere  fact  of  suicide.     Duffeld  vs.  Robeson,  2  Harring,  375. 

The  opinions  of  medical  men  are  received  upon  questions  of  profes- 
sional skill,  but  they  should  state  the  facts  on  which  such  excep- 
tions are  based,  and  the  opinions  themselves  are  not  conclusive, 
but  must  be  weighed  as  other  evidence.  Chandler  vs.  Barrett, 
21  An.  58. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  legal  and  presumptive  heirs  of  the  deceased 
resist  the  probate  of  her  last  will  on  the  ground  that  she  was  insane 
at  the  time  of  its  execution  and  incapable  of  making  a  legal  and 
valid  testament. 

The  introduction  of  evidence  took  a  wide  range,  and  at  the  trial 
there  was  judgment  in  favor  of  opponents,  annulling  the  will,  as 
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having  been  made  by  an  insane  person;  and  it  decreed  that,  '<by 
reason  of  her  insanity,"  the  testatrix  died  intestate. 

Xhe  testamentary  execntor  propounded  the  will  for  probate,  and 
had  an  inventory  taken,  bat  the  probate  of  the  will  was  resisted  by 
the  attorney  for  absent  heirs,  who  had,  theretofore,  been  appointed  at 
the  suggestion  of  the  public  administrator,  who  had  undertaken  the 
administration  of  the  succession  as  a  vacant  estate. 

The  theory  of  opponents  seems  to  be  that  the  testatrix  was  af- 
flicted with  that  species  of  insanity  known  in  medical  jurisprudence 
as  melancholia^  the  effect  of  which  was  fco' render  her  incapable  of 
transacting  the  business  affairs  of  every- day  life,  and  consequently 
of  making  a  testamentary  disposition ;  and  the  fact  of  her  having 
committed  suicide  shortly  subsequent  to  the  execution  of  the  will  is 
referred  to  and  relied  upon  by  opponents  as  confirmatory  proof  of 
her  previous  insanity.  And  it  is  asserted  in  the  brief,  as  well  as  in 
the  oral  argument  of  appellant's  counsel — ^without  denial  from  the 
other  side — that  the  judge  below  assigned  the  fact  of  her  suicide  as 
being  a  weighty  if  not  a  conclusive  proof  of  her  previous  want  of 
capacity  to  make  a  will. 

Counsel  for  the  appellees  make  reference  to  the  proceedings 
which  were  inaugurated  for  the  interdiction  of  the  deceased  shortly 
previous  to  the  making  of  her  will  as  a  circumstance  corroborating 
her  state  of  confirmed  insanity  at  that  time. 

To  these  three  facts — or  incidents,  rather,  in  the  life  of  the  un- 
fortunate young  woman — all  of  the  testimony  on  either  side  seems  to 
have  been  directed,  other  evidence  being  merely  corroborative. 

Arranging  these  three  events  in  the  order  of  their  occurrence,  we 
find  from  the  record  that  the  interdiction  suit  was  filed  on  the  16th 
of  August,  1892,  the  will  was  executed  on  the  18th  of  November, 
1892,  and  the  suicide  occurred  on  or  about  the  3d  of  January, 
1893. 

As  it  is  evident  that  the  test  of  the  sanity  of  the  testatrix  at  the 
time  of  making  her  will  is  of  the  greatest  importance — in  fact,  is  the 
crucial  question  in  the  case — the  terms  of  the  will  and  the  circum- 
stances surrounding  its  execution  must  be  examined  at  the  out- 
start,  this  court  having  decided  that  the  test  of  the  law  is  whether, 
at  the  moment  of  making  a  will,  the  testator  was  of  sufficiently 
sound  mind  to  fully  understand  the  nature  of  the  testamentary  act, 
and  appreciate  its  effects.     Kingsbury  vs.  Whitaker,  32  An.  1055. 
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(a)  An  examination  of  the  will  discloses  that  it  was  executed  in 
the  presence  of  F.  D.  Oharbonnet,  a  notary  pablic,  and  foor  wit- 
nesses, two  of  whom  were  practising  lawyers. 

It  appears  from  the  testimony  that  on  the  18th  of  November,  1892, 
during  the  business  hours  of  the  day,  the  deceased  appeared  at  the 
notary's  office  pursuant  to  a  previous  agreement  to  that  effect,  and 
that  at  the  time  and  place  agreed  upon  said  notary  received  her 
last  will  and  testament,  in  the  presence  and  hearing  of  four  witnesses, 
as  dictated  to  him  by  said  testatrix. 

A  fair  synopsis  of  the  testament  is  as  follows,  viz. :  That  the  testa* 
trix  bequeathed  to  one  of  the  legatees  an  improved  city  lot;  to  an-' 
other,  a  sum  of  money  that  was  to  her  credit  in  a  designated 
homestead  association,  and  a  lot  of  household  furniture,  etc.;  to 
another,  certain  shares  of  stock  in  the  Merchants'  Mutual  Insurance 
Company ;  to  another,  certain  other  shares  of  stock  in  the  same 
company;  to  another,  certain  other  shares  of  stock  in  the  same 
company;  to  another,  certain  other  shares  of  stock  in  the  same 
company ;  to  another,  the  family  tomb  in  the  Vincent  de  Paul  Ceme- 
tery ;  and  to  another,  the  vault  in  the  Odd  Fellows'  Rest. 

It  was  concluded  by  appointing  an  executor  without  bond,  de- 
nominating him  ''her  good  friend." 

The  circumstances  under  which  the  testament  was  executed  are 
detailed  by  the  notary  and  subscribing  witnesses. 

The  notary  states  that  the  will  was  made  at  his  office,  during  the 
business  hours  of  the  day,  and  in  the  immediate  presence  and  hear- 
ing of  the  four  witnesses  who  subscribed  their  names  to  the  act. 

That  same  was  executed  by  him  in  pursuance  of  a  previous 
agreement  with  the  testatrix. 

That  previous  to  the  execution  of  the  will  the  deceased  had  called 
at  his  residence  to  see  him,  and  learning  of  his  absence  she  left  with 
his  wife  a  message  for  him  to  the  effect  that  she  desired  to  see  him 
about  making  a  will.  That,  accordingly,  he  visited  her,  and  they 
had  a  conversation  upon  the  subject  and  agreed  upon  the  price. 

*'She  wanted,"  so  the  witness  states,  ''the* will  to  be  made  at  her 
house.  I  told  her  what  I  would  charge.  She  hesitated,  and  jewed 
me  down.  *  *  *  She  asked  me  if  I  could  not  do  it  any  cheaper, 
(naming)  a  price ;  and  I  told  her  if  she  wanted  it  at  that  price  to 
come  to  my  office,  and  she  came  a  day  or  two  afterward." 

This  witness  further  states  that  when  the  deceased  came  to  his 
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office  she  stated  that  It  was  for  the  purpose  of  making  her  will,  and 
the  will  '^  was  dictated  to  (him)  by  Miss  Bey's  own  lips;  "  that  <<  she 
appeared  to  be  in  a  condition  snch  as  any  ordinary  person  would  that 
would  come  to  make  a  will."  That  when  completed  the  will  was  read 
to  her  in  the  presence  and  hearing  of  the  witnesses,  and  she  seemed 
to  properly  understand  its  provisions  and  signed  it  in  his  presence 
and  in  that  of  the  subscribing  witnesses.  That,  after  its  completion, 
she  handed  him  the  exact  amount  of  the  fee  agreed  on  between 
them  some  days  previously,  without  any  discussion,  or  suggestion 
from  any  one. 

During  the  course  of  the  notary's  examination,  the  following  oc- 
curred with  relation  to  his  visit  to  the  residence  of  the  testatrix,  viz. : 

'<  Q.  But  you  afterward  went  to  her  house?" 

**A.  Yes." 

'*  Q.  Did  she  seem  to  thoroughly  understand  the  object  of  your 
visit?" 

<'  A.  I  asked  her  if  she  sent  for  me,  and  she  said  '  yes.'  " 

^<  Q.  Did  she  tell  you  that  she  wanted  a  will  made?  " 

<«  A.  Yes." 

And  with  reference  to  her  visit  to  his  office  he  said : 

'<  Q.  If  there  had  been  the  slightest  doubt  in  your  mind  as  to  her 
sanity  would  you  have  made  the  will?  " 

**  A.  No,  sir;    I  would  not." 

**  Q.  You  have  known  this  lady,  how  long?  " 

'<  A.  I  have  known  her  a  long  time.  I  lived  in  the  neighborhood 
for  some  time." 

In  speaking  of  the  deceased  as  she  appeared  on  the  occasion  of  his 
visit  to  her,  and  on  that  of  her  visit  to  his  office,  he  says  phe  was 
well  dressed  and  made  a  nice  appearance. 

Again  he  says,  in  speaking  of  what  transpired  at  the  time  the  will 
was  executed,  the  following  occurred,  viz : 

^^  Q.  Did  she  have  any  hesitation  in  declaring  her  intentions  to 
make  a  will  before  you?  " 

**A.  None  at  all."     ^ 

<<  Did  any  one  help  her  or  aid  her  in  making  the  disposition?  " 

"  A.  No;  I  would  not  have  written  what  I  did  if  anybody  had." 

<'  Did  Miss  Bey  have  any  paper  or  memorandum  from  which  she 
read  when  dictating  the  will?  " 
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**  A.  I  never  saw  any." 

•  ♦  *  ♦  *  *  » 

'^  Q.  When  yon  read  (the  will)  alond  to  her  and  to  the  witnesses, 
did  she  have  any  paper  before  her  to  (enable  her)  to  follow  the  read- 
ing?" 

**  A.  I  never  noticed  any." 

The  testimony  of  this  witness  is  entirely  supported  and  confirmed 
thronghout  by  that  of  the  four  subscribing  witnesses — they  being 
interrogated  and  cross- interrogated  at  length. 

The  testament,  dictated  as  it  was  by  the  testatrix,  bears  internal 
evidences  of  judgment,  forethought  and  careful  preparation,  as  well 
as  accurate  knowledge  of  her  property,  and  the  means  she  possessed 
at  the  time  of  its  confection,  as  well  as  perfect  acquaintance  and 
familiarity  with  the  different  persons  who  are  mentioned  as  legatees. 
Not  only  so,  but  it  evidences  a  sentiment  of  affectionate  interest 
in,  and  concern  for,  the  persons  she  considered  her  special  friends; 
and  she  seems  to  have  apportioned  her  bounty  relatively  to  their 
nearness  to  her.  A.nd  in  the  dispositions  of  her  will,  taken  as  a 
whole,  she  seems  to  have  exercised  reasonable  care  for  the  mutual 
interests  of  all,  without  making  any  unreasonable  or  unusual  be- 
quests to  any. 

The  only  thing  preferred  against  it  is  that  the  testatrix  instituted 
friends  instead  of  coUaieral  relations  as  her  heirs.  But,  in  the  light 
of  the  law,  she  had  a  recognized  right  to  thus  dispose  of  her  prop- 
erty ;  and  her  collateral  relations  resided  abroad  and  were  unknown 
to  her — no  intimacy,  or  even  acquaintance,  seeming  to  have  ever 
existed  between  them  during  her  lifetime. 

Certainly,  this  testament  possesses  no  internal  evidence  of  the  in- 
sanity of  the  testatrix  at  the  date  of  its  execution;  and  the  circum- 
stances detailed  by  the  notary  and  subscribing  witnesses  negative 
that  idea. 

With  regard  to  the  interdiction  proceedings  that  were  instituted 
in  August  previous  to  the  making  of  the  will  in  November,  nothing 
need  be  said,  beyond  the  fact  that  they  were  but  the  culmination  of 
a  sentiment  that  prevailed  in  the  community  in  which  she  lived 
during  some  months  previous,  to  the  effect  that  she  was  insane ;  and 
the  further  fact  that  they  were  discontinued,  voluntarily,  ten  days 
before  the  will  was  made  by  the  parties  who  inaugurated  them — 
without  the  assignment  of  any  reason  or  excuse. 
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Of  themselves  they  can  not  famish  any  evidence  of  insanity, 
as  they  did  not  result  in  a  judgment  of  interdiction. 

The  person  in  whose  name  the  interdiction  suit  was  bronght  states 
that  he  had  known  the  deceased  for  a  long  time,  and  that  daring  her 
father's  lifetime  she  was  *'  a  very  sensible,  fine  young  lady." 

He  says  ''  she  was  of  good,  sound  mind  before  (he)  saw  her 
at  Mrs.  Roper's." 

His  statement  is  that  her  father  died  in  February  or  March,  1891, 
and  soon  afterward  she  removed  to  the  honse  of  Dr.  Keitz,  on 
an  invitation  of  the  latter,  carrying  all  of  her  furniture,  clothing  and 
effects. 

Another  witness  states  that  the  deceased  was  removed  from  the 
residence  of  Dr.  Keitz  to  her  own  on  the  2nd  of  June,  1892 — more 
than  two  months  previoas  to  the  institution  of  the  interdiction  suit; 
and  inasmuch  as  most  of  the  evidence  appertaining  to  her  insanity 
relates  to  the  period  of  time  she  resided  in  Dr.  Keitz'  house,  it  is 
well  to  look  into  the  circumstances  of  her  arrival  at  and  her  depart- 
ure from  his  house — a  period  of  something  more  than  one  year. 

The  witness  last  referred  to  states  that  she  had  known  the  deceased 
about  seven  years  previous  to  her  death,  and  very  intimately.  That 
the  deceased  and  her  father  lived  in  a  tenement  adjoining  the  one 
which  witness  and  her  husband  occupied — there  being  only  a  parti- 
tion wall  between  them.  That  during  the  seven  years  of  their  ac- 
quaintance, the  greatest  intimacy  existed  between  the  two  families. 
That  she  was  present  when  the  testatrix'  father  died,  and  she  describes 
the  death  scene  and  surroundings  graphically.  That  the  deceased 
remained  alone  in  her  father's  house  about  three  weeks,  when  she 
moved  to  the  house  of  Dr.  Keitz  to  live.  That,  in  speaking  with 
witness  on  the  subject,  she  said:  '^Well,  Dr.  Keitz  says  forme  to 
break  up  housekeeping  and  go  to  his  house,  and  I  will  fall  into 
grand  society."  That  witness  replied :  ^^  All  right,  Lizzie.  Just  as 
you  wish."  That  the  deceased  responded:  **Well,  I  am  going  to 
try  it;  it  may  be  better  and  it  may  be  worse." 

Up  to  this  date  there  is  no  suggestion  of  her  insanity — ^the  first  in- 
timation of  it  coming  from  Dr.  Keitz  in  May,  after  her  instalment  in 
his  house  in  March — though  it  remained  undisclosed  until  the  rumor 
had  become  flagrant  in  the  neighborhood. 

About  six  months  later  she  stated  to  Mrs.  Roper  that  she  wished 
she  had  broken  her  neck  before  she  went  to  Dr.  Keitz'  honse — 
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making  many  serious  complaints,  and,  amongst  others,  that  she  had 
been  dragged  by  the  doctor,  and  affirming  '^  that  she  had  not  felt 
well  since  Dr.  Keitz  dragged  her  with  those  pellets." 

This  lady,  Mrs.  Roper,  states  that  the  first  she  heard  of  Miss  Bey's 
alleged  insanity  was  through  Mrs.  Heitzman,  in  the  spring  of  1892. 
That,  about  that  time,  Miss  Lizzie  Bey  sent  for  her  to  come  to  see 
her,  and  she  went;  but  that  she  first  met  Dr.  Keitz,  who  stated  that 
Miss  Bey  was  <<  going  from  bad  to  worse — was  losing  her  mind." 
That  on  afterward  meeting  Miss  Bey,  she  exclaimed:  <'0h,  Mrs. 
Roper,  Mrs.  Roper — I  should  have  broken  my  neck  the  day  I  first 
put  my  foot  ia  this  house.  *  ♦  •  j  have  been  taking  those 
pellets;  I  have  been  taking  too  much  of  those- morphine  pellets." 

Soon  after  this  occurrence,  the  rumor  of  Miss  Bey's  insanity  was 
publicly  discussed  in  the  vicinity  of  Dr.  Keitz'  residence,  and  it 
created  quite  a  sensation  among  the  people  of  her  acquaintance. 
Many  persons  visited  Dr.  Keitz'  house,  for  the  purpose  of  seeing  the 
insane  girl — without  protest  or  objection  on  the  part  of  any  member 
of  Dr.  Keitz'  family.  On  the  contrary,  these  visits  were  apparently 
encouraged  by  them. 

A  day  or  two  after  the  occurrence  above  related,  Dr.  Keitz  called 
Dr.  CastellanoB  to  see  Miss  Bey  professionally,  and  he  held  a  short 
interview  with  her — in  the  presence  of  a  number  of  persons  who 
seemed  to  have  been  attracted  there  through  curiosity — and  after- 
ward gave  it  as  his  opinion  that  she  was  sufPering  from  melan- 
cholia. 

The  day  following  this  interview,  Mrs.  Roper  carried  Miss  Bey  to 
her  house  to  live — said  removal  being  made  at  the  instance  of  Dr. 
Keitz'  wife. 

On  the  occasion  of  Miss  Bey's  removal  from  the  house  of  Dr. 
Keitz,  he  stated  to  Mrs.  Roper  that  *^  if  anything  Tiappens  to  her ^^^ 
that  she  must  let  him  know — qualifying  the  observation  by  the  re- 
mark that  she  might  die,  or  that  she  might  have  to  be  strapped 
down. 

All  of  this  occurred  in  Miss  Bey's  presence. 

Dr.  Keitz,  as  a  witness,  states  that  he  had  been  the  family  physi- 
cian of  Miss  Bey's  father,  and  had  known  her  familiarly  for  several 
years  prior  to  her  coming  to  his  house  to  live,  but  that  the  first 
symptoms  of  insanity  developed  themselves  in  May,  1891 — ^two 
months  after  her  coming  into  his  house  to  live.     He  speaks  of  hav- 
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ing  only  seen  her  once  after  she  was  removed  to  Mrs.  Roper's,  and 
that  was  in  October,  1892.  In  speaking  of  her  capacity  to  make  a 
will  he  says:  <'  The  disease  may  have  abated,  bat  I  do  not  think  she 
was  ever  after  of  sound  mind." 

Notwithstanding  the  fact  that  Miss  Bey  was  removed  from  his 
house  on  the  2d  of  June,  1892,  and  he  had  not  seen  her  afterward 
until  October,  Dr.  Keitz  admits  that  he  had  first  suggested  her  inter-' 
dictionj  and  that  the  suit  was  filed  at  his  request  in  August, 

Though  Dr.  Seeman  had  seen  Miss  Bey  professionally  after  her 
removal  to  Mrs.  Roper's,  and  testified  at  the  commencement  of 
the  trial  of  the  interdiction  suit  that  she  ''  had  been  subject  to  jlt8  of 
melancholia*"  for  six  months  previous,  yet  it  is  a  fact  that  the  inter- 
diction suit  was  discontinued  at  his  suggestion,  mainly,  ten  days 
prior  to  the  making  of  the  will  and  subsequent  to  the  delivery  of 
his  testimony  therein. 

But  it  does  not  appear  that  Dr.  Seeman  ever  made  a  careful  ex- 
amination of  Miss  Bey  with  a  view  to  making  a  test  of  her  sanity, 
and  hence  the  conclusion  is  that  his  opinion  was  based  upon  casual 
observation. 

Dr.  Szabary  was  called  and  interrogated  by  opponents  as  a  medical 
expert  on  matters  of  insanity,  and  he  testifies  that  he  visited  Miss 
Bey  professionally  during  the  time  she  was  at  Mrs.  Roper's  house, 
and  he  states  that  her  disease  was  *'  nervovs prostration,^^ 

He  states  that  he  visited  her  twice,  and  '*  found  no  other  sickness 
except  emaciation  and  prostration." 

These  two  visits  were  made  on  June  4  and  8,  1892,  respectively — 
that  is,  immediately  after  her  removal  to  the  residence  of  Mrs. 
Roper  on  the  2d  of  June. 

The  doctor  states  that  he  questioned  her  critically  as  to  her  con- 
dition, and  that  she  answered  him  simply  and  satisfactorily — ^giving 
no  evidences  of  insanity. 

The  following  interrogations  and  answers  will  best  discover  the 
true  situation,  viz. : 

^*  Q.  Daring  that  entire  conversation  was  there  anything  which 
she  said  that  would  lead  you  as  a  medical  man  of  standing  and 
reputation  to  think  that  she  was  out  of  her  mind?  " 

"  A.  No,  sir." 

'<  Q.  Then,  on  the  other  hand,  speaking  affirmatively  as  a  med- 
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ical  man,  was  there  or  was  there  not  sufficient  evidence  that  she 
was  an  intelligent  person?" 

"A.  Yes." 

*'  Q.  A  person  of  good  common  sense?  " 

"A.  Yes." 

<'  Q.  She  spoke  to  you  lucidly  and  plainly?  " 

<*  A.  She  answered  all  my  questions." 

"Q.  And  answered  them  sensibly?" 

"A.  Yes." 

m  *  *  *  *  m  * 

'<  Q.  Did   she  have  the  appearance  that  would  indicate,  in  the 
slightest  degree,  that  her  mind  was  disordered  or  disarranged?  " 
"  A.  None  whatever."  ^ 

*  *  m  *  *  *  * 

*'  Q.  Are  you  prepared  to  say,  doctor,  that  you  made  an  examina- 
tion of  her  mental  condition  and  that  you  are  prepared  to  testify  as 
to  its  condition  at  that  time?" 

**A.  Yes." 

«'Q.  As  an  expert?" 

^'  A.  Yes;  as  the  physician  in  charge  of  the  Insane  Asylum,  years 
ago,  I  can  tell  you  something  about  it." 

*  *  *  *  4i  4i  * 

''  Q.  If  there  had  been,  in  your  judgment,  the  slightest  indication 
tending  toward  insanity  in  this  woman,  would  you  or  not  have  no- 
ticed it?  " 

*<A.  I  would." 

''  Q.  Would  it  not  have  come  directly  under  the  investigation  you 
were  then  making?  " 

"A.  Yes." 

"  Q.  Did  you  notice  anything  of  the  kind?" 

'*A.  There  was  nothing  to  be  noticed  tending  to  show  that  she 
was  insane." 

''Q.  From  her  looks,  demeanor  and  general  conduct,  was  she  or 
not,  in  your  opinion  as  an  expert,  capable  of  attending  to  her  busi- 
ness and  attending  to  the  ordinary  affairs  of  life?  " 

"A.  She  was." 

It  is  a  noteworthy  fact  that  this  doctor  was  first  called  to  see  Miss 
Bey  the  day  after  she  had  been  removed  to  Mrs,  Roper^s,  and  that  Dr. 
60 
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Oastellanos  was  called  to  see  her  the  day  previous  to  her  departure 
from  Dr.  Keitz'  residence ;  and  while  their  statements  are  diametri- 
cally opposed  to  each  other  in  respect  to  the  lady's  mental  condition, 
on  those  two  occasions,  we  are  of  opinion  that  the  difference  ia  mainly 
attributable  to  the  radical  change  in  her  situation  and  surroundings, 
occasioned  by  her  removal  from  Dr.  Keitz'  to  Mrs.  Roper's  house. 

Under  the  circumstances  detailed,  we  are  disposed  to  attach 
greater  importance  to  the  testimony  of  Dr.  Szabary  than  to  that  of 
either  of  the  other  medical  experts — owing  to  his  special  fitness  to 
testify  in  reference  to  insanity,  and  to  his  having  made  a  more  care- 
ful examination  of  the  testatrix,  and  under  more  favorable  condi- 
tions. 

Outside  of  the  isolated  expressions  of  opinion  by  Dr.  Seeman 
— we  do  not  include  that  of  Dr.  Keitz — none  of  the  opponents' 
leading  witnesses  testified  to  facts  or  circumstances  which  occurred 
subsequent  to  Dr.  Szabary's  examination  of  Miss  Bey;  though  all 
of  the  executor's  witnesses  devote  almost  exclusive  attention  to  such 
subsequent  facts  and  circumstances.  These  witnesses  state  that 
they  had  known  the  deceased  for  ten  or  twenty  years,  and  they 
concur  in  the  opinion  that  she  was  not  insane,  while  admitting 
that  she  did  evince  some  idiosyncrasies  while  she  resided  at  Dr. 
Keitz'  house.  All  of  them  join  in  the  statement  that  she  was  gen- 
erally right-minded  and  sensible  while  she  lived  with  Mrs.  Roper, 
and  was  at  all  times  capable  of  attending  to  her  own  affairs ;  and  it 
is  in  proof  that  she  did  attend  to  the  payment  of  her  taxes,  the  col- 
lection of  her  rents  and  the  management  of  her  investments.  And 
it  is  also  in  proof  that  on  the  day  the  interdiction  suit  was  fixed  for 
trial  she  was  present  at  the  wedding  ceremony  of  Mrs.  Roper's  son, 
and  participated  in  the  wedding  feast.  Even  Dr.  Keitz  admitted 
that  Miss  Bey  had  given  him  promissory  notes  in  liquidation  of  her 
board  while  at  his  house. 

A  careful  examination  of  the  evidence,  embracing  the  dates  above 
given,  has  satisfied  us  that  Miss  Bey  was  at  the  moment  of  making 
her  will,  of  sufficiently  sound  mind  to  fully  understand  the  nature  of 
the  testamentary  act  and  appreciate  its  effect ;  whether  the  will  was 
made  during  the  existence  of  a  lucid  interval,  or  by  a  person  of  ab- 
solutely sane  mind,  it  is  comparatively  unimportant  to  inquire. 

The  theory  of  the  medical  experts  favoring  the  insanity  of  the 
testatrix  is  that  she  was  afflicted  with  melancholia^  which  is  in  its 
nature  incurable,  and  not  susceptible  of  lucid  intervals. 
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Such  is  the  opinion  of  aathors  on  medical  jurispradence,  and  it 
was  likewise  a  precept  of  Justinian,  which  has  been  recognized  in  the 
jnrispradence  of  this  court.     Aubert  vs.  Aubert,  6  An.  104. 

But,  it  is  our  opinion — accepting  this  theory — that  the  evidence 
does  not  make  a  case  against  the  testatrix  of  melancholia;  but,  con- 
ceding for  the  argument,  that  the  evidence  tends  in  that  direction, 
the  clear  and  indie putable  proof  of  the  will  having  been  made  at  a 
time  when  the  testatrix  was  perfectly  rational  and  apparently  sane, 
contradicts  it,  and  renders  it  an  unacceptable  theory,  or  proves  her 
sanity  altogether. 

Our  code  recognizes  the  validity  of  a  will  made  by  an  insane  per- 
son during  the  existence  of  a  lucid  interval.     R.  0.  C.  1788,  No.  9. 

The  rule  in  reference  to  the  power  and  strength  of  mind  necessary 
to  make  a  will  is  well  stated  in  Chandler  vs.  Chandler,  21  An.  58, 
thus:  ^'  So  far  as  the  latter  is  concerned  " — the  amount  of  intellect 
required  in  a  testator — ''  a  will  may  well  be  made  by  any  mind  which 
has  the  soundness  and  strength  necessary  to  endure  the  conflict  in- 
volved in  the  making  of  a  bargain.  It  would  be  unreasonable  to 
require  that  a  testator  should  have  more  mental  vigor  and  a  more 
lucid  memory  than  a  person  who  makes  a  contract." 

The  court  states  the  French  jurisprudence  to  be  the  same  as  our 
own,  or  rather,  that  oar  jurisprudence  has  followed  the  treatises  of 
the  French  commentators — the  rule  being  that  if  the  testament  pre- 
sent a  series  of  wise  and  judicious  dispositions,  it  is  for  the  heirs  who 
attack  it  to  prove  the  unsoundness  of  mind  at  the  date  of  the  testa- 
ment; if,  on  the  contrary,  it  contains  dispositions  such  as  would 
cause  insanity  to  be  presumed,  it  is  for  the  legatee  to  prove  the 
sanity  of  the  testator,  as  against  the  terms  of  the  testament.  Coin 
Delisle,  Don.  and  Test.,  p.  82. 

The  legal  presumption  is  always  in  favor  of  the  sanity  of  the  testa- 
tor. Droit  Civil,  Vol.  3,  p.  44;  Marcad6,  Vol.  3,  p.  403;  Duranton, 
Vol.  8,  p.  167. 

The  presumption  of  sanity  does  not  cease  because  the  testator  has 
experienced  some  transitory  intellectual  derangement  at  a  time  an- 
terior to  the  testament.     Troplong,  Don.  and  Test.,  Vol.  2,  p.  66. 

The  English  jurisprudence  is  the  same.  Chambers  vs.  The  Queen's 
Proctor,  2  Curtiss,  415 ;  Ray's  Medical  Jurisprudence,  272 ;  1  Jarneau 
on  Wills,  p.  72 ;  Fullick  vs.  Allison,  3  Hazzard,  527;  Halley  vs.  Web- 
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ster,  21  Maine,  461;  Clark  vs.  Fisher,  1  Paige,  174;  Johnson  vs.  Van 
Dusen,  5  Johnson,  144. 

In  the  instant  ease  the  circumstances  that  are  recited  and  relied 
upon  as  indicating  the  mental  unsonndness  of  the  testatrix  are  not 
nearly  so  strong  or  so  convincing  as  are  those  recited  in  the  Chan- 
dler case;  while  those  surrounding  the  testatrix  at  the  time  of  mak- 
ing the  will  are  very  much  the  same. 

The  opinion  in  the  Chandler  case  is  thus  concluded:  '<  If  the  acts 
of  insanity  are  rare,  and  occur  at  periods  disti^nt  from  each  other, 
and  from  the  date  of  the  testament,  the  testament  if  not  destitute 
of  good  sense,  and  betraying  no  folly  on  its  face,  will  sustain  itself 
(and)  be  presumed  to  have  been  the  offspring  of  a  healthy  volition 
and  a  lucid  memory."        , 

The  will  under  consideration  fulfils  all  of  those  requisites  com- 
pletely. The  proven  acts  of  folly  occurred  some  months  previous  to 
the  execution  of  the  will.  The  will  is  sensible  throughout,  and  was 
by  the  testatrix  dictated  to  the  notary,  without  any  memorandum  or 
suggestion  from  any  one,  and  betrays  no  folly  on  its  face. 

The  extrinsic  evidence  of  the  insanity  of  Bowditch,  on  which  the 
court  decided  the  case  of  Kingsbury  vs.  Whitaker,  32  An.  1057,  was, 
in  our  opinion,  much  stronger  than  it  is  in  this  case  against  Miss 
Bey,  and  yet  the  judgment  annulling  the  will  of  Bowditch  was  re- 
versed, notwithstanding  three  of  the  most  distinguished  physicians 
of  the  city  of  New  Orleans  testified  that  the  testator  was  insane, 
and  the  Boston  physician  testified  in  the  same  tenor,  and  Bowditch 
had  been  regularly  interdicted  by  a  judgment  of  court  and  he  was 
incarcerated  in  the  asylum. 

The  court  said : 

<'  When  physicians  tell  us  that  Bowditch  must  have  been  insane  on 
the  24th  of  June,  1876  (the  date  on  which  the  will  was  executed) , 
we  turn  to  the  will,  written  entirely  by  himself  as  shown  by  the  tes- 
timony of  two  witnesses  of  unimpeached  character  and  veracity  who 
saw  and  conversed  with  him  on  that  day  and  at  that  moment,  to 
,  whom  he  spoke  very  rationally  of  his  will,  we  must  conclude  that 
the  physicians  were  mistaken,"  etc. 

The  will  of  Miss  Bey  contains  more  convincing  proof  of  her  sanity, 
and  the  notary  and  four  subscribing  witnesses  testify,  most  circum- 
stantially, to  its  dictation  by  her  in  a  manner  clearly  indicative  of 
her  sanity. 
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In  the  Kingsbury  case  the  role  of  interpretation,  as  formolated 
from  the  eonsensas  of  opinion  on  the  subject,  is  thus  stated : 

''The  real  question  is,  whether  the  brain,  or  other  physical 
organ,  whatever  it  may  be,  which  is  the  medium  through  which  the 
action  of  the  mind  is  manifested,  is  so  diseased  or  impaired  as  to 
make  it  an  untrustworthy  vehicle  for  the  conveyance  of  the  true 
wish,  or  will  of  the  testator,  unbiased  by  any  delusion  which  may  be 
the  result  of  disease.  The  law  fixes  the  time  for  the  application  of 
this  test,  at  the  moment  when  the  will  is  made,  and  expressly  recog- 
nizes the  capacity  of  persons,  subject  at  times  even  to  complete 
dementia^  to  make  a  will  in  lucid  Intervals.  When  the  will  is  estab- 
lished to  have  been  made  by  the  testator  himself,  unaided  by  others, 
and  when  its  provisions  and  expressions  are  sage  and  judicious,  'con- 
taining nothing  soundiug  to  folly,'  these  facts  establish  a  presump- 
tion, even  in  the  case  of  a  person  habitually  insane ,  that  it  was  made 
during  the  existence  of  a  lucid  interval,  and  imposes  on  those  who 
attack  the  will  the  burden  of  proving  insanity  at  the  moment  when 
it  was  made." 

This  rule  is  more  accurately  stated  than  the  one  formulated  in  the 
Chandler  case,  and  we  prefer  to  follow  it;  but  the  will  of  Miss  Bey 
sustains  all  the  requirements  of  this  rule,  as  well  as  of  the  former — 
for,  in  our  view,  her  will  is  good  and  valid,  whether  it  is  interpreted 
by  intrinsic  or  extrinsic  evidence. 

But,  if  we  go  further  and  look  into  the  evidence  surrounding  the 
suicide  of  the  testatrix,  it  is  impossible  to  conclude  that — even  if  she 
were  confessedly  insane  at  the  time — it  evidenced  her  previous  in- 
sanity at  the  time  of  making  her  will. 

The  following  is  the  full  text  of  the  letter  that  was  fouad  on  the 
person  of  the  deceased  after  her  death,  viz. : 

"  New  Orleans,  Jan.  3,  1893. 

"Dear  Friends — I  wish  to  inform  you  that  I  am  tired  of  living 
so  concluded  to  take  my  life.  Dr.  Keitz  and  Dr.  Castellanos  said 
that  I  was  insane  and  going  from  bad  to  worst,  and  that  I  would  not 
live  longer  than  two  or  three  days  after  they  took  me  out  of  his 
house  to  Mrs.  Roper's,  they  would  have  to  strap  me  down;  it  is 
going  on  to  eight  months  and  have  not  been  strapped  yet,  and  am  no 
more  insane  than  he  is. 

"  When  dead  I  ask  of  Dr.  Seeman,  the  coroner,  to  examine  my 
brain  and   let  the   public  know  what  he  said  about  me.     I  am  not 
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sick,  and  not  well;  I  do  not  know  what  ails  me;  he  mast  have 
drugged  or  got  some  one  to  barm  me,  for  it  is  not  natural  what  I 
have;  I  can  not  live  any  longer,  for  I  am  in  misery  and  can  not  help 
myself.  /  have  my  will  made  some  months  ago  to  my  friends  with  the 
exception  of  ten  shares  of  stock  of  the  Mutual  Ins,  Co.,  to  pay  my  fun- 
eral expenses,  by  my  adopted  brother  Henry  Schipm^n,  who  is  my 
testator,  if  there  is  any  left  to  keep  it  and  give  Margaret  fifty  dollars. 
It  is  hard  for  me  to  take  my  own  life,  but  I  hope  Qod  and  my  friends 
will  forgive  me,  for  I  could  not  live  longer,  there  is  not  another  per- 
son in  this  city  that  is  like  I  am,  the  party  who  did  that  to  me  I 
hope  will  have  no  luck  and  follow  me  soon.  When  my  body  is 
found  let  Mrs.  Roper  be  notified,  and  let  Mr.  Dupresses,  the  under- 
taker, bury  me.     Mrs.  Roper^s  address  is  675  North  Rampart  street. 

*' Yours  truly, 

''Elizabeth  Bey." 

This  letter  evidences  care  and  thought,  and  it  corresponds  through- 
out with  the  whole  pitiful  story  that  is  detailed  by  other  witnesses. 
It  evinces  an  exact  memory  of  former  transactions,  especially  the 
occurrences  of  the  2d  of  June,  1892,  when,  in  the  presence  of  a 
number  of  persons,  she  was  examined  by  Dr.  Castellanos ;  and  of 
the  3d  of  June,  when  she  was  removed  to  Mrs.  Roper's  house.  Its 
reference  to  her  will  is  quite  significant,  indeed,  and  the  exactness 
of  her  recollection  as  to  the  reservation  of  certain  shares  of  insur- 
ance stock  for  the  purpose  of  defraying  the  expenses  of  her  funeral 
is  even  more  remarkable  for  its  tenacity. 

Instead  of  this  letter,  dated  on  January  3,  1893,  proving  her  in- 
sanity, it  furnishes  additional  evidence  of  the  sauit}*^  of  the  de- 
ceased. 

Dr.  Ray  makes  the  following  observations  ^n  the  question  of  the 
suicide  of  a  testator,  as  affecting  the  validity  of  his  will,  on  the 
theory  that  suicide  raised  a  presumption  of  insanity : 

*^  At  present,"  says  that  author,  <'  the  fact  of  suicide  has  no  other 
importance  than  what  it  derives  from  its  connection  with  the  mental 
derangement  which  must  be  supposed  to  have  given  rise  to  it. 
Courts  would  very  justly  refuse  to  consider  it  as  sufficient  proof  of 
insanity,  in  the  absence  of  other  proofs,  because  it  might  have  been 
the  act  of  a  rational  mind,  and  because,  too,  if  it  really  had  sprung 
from  insanity,  the  delusion  had  been  so  circumscribed  as  not  to  have 
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prevented  the  Judgment  in  regard  to  testamentary  dispositions  and 
other  civil  acts. 

<<  The  principle  adopted  in  the  ecclesiastical  courts  is,  that  in  cases 
of  doubtful  sanity — amongst  which  those  of  suicide  must  always  be 
ranged — the  validity  of  the  individual's  testament  must  be  deter- 
mined solely  by  the  character  of  the  instrument  itself,     (Our  italics.) 

<^  Here  is  a  difficulty  that  courts  will  never  be  very  anxious  to  en- 
counter, and  that  is  to  determine  the  exact  connection  of  suicide  tfnth 
insanity — in  point  of  time — supposing  the  latter  to  be  admitted. 
When  this  act  is  the  only  proof  we  have  of  mental  derangement  we 
are  left  without  the  means  of  ascertaining  where  this  connection  be- 
gan to  exist  or  to  disappear ;  and,  consequently  nothing  can  be  more 
difficult  than  to  decide  within  what  time,  either  before  or  after  the 
suicidal  attempt,  the  individual  can  be  pronounced  insane.  It  not 
uncommonly  happens  that  a  person  kills  himself,  or  makes  the  attempt, 
shortly  after  making  his  will,  when  the  question  requires  judicial  de- 
cision whether  or  not  the  insanity  which  led  to  the  fatal  act  existed 
at  the  time  of  making  the  will.  The  practice  has  usually  been,  if 
there  were  no  other  evidence  of  unsound  mind,  either  in  his  conduct, 
in  his  conversation,  or  in  the  testamentary  dispositions  themselves, 
not  to  impeach  the  testator's  sanity. 

'^  In  a  certain  case,  it  was  said  by  Sir  John  Nicholl  that  when 
there  was  no  evidence  of  insanity  at  the  time  of  giving  instructions 
for  a  will,  the  commission  of  suicide  three  days  afterward  did  not  in- 
validate the  will  by  raising  an  inference  of  previous  derangement." 
Burrows  vs.  Burrows,  1  Haggard,  109;  Ray's  Med.  Jurisprudence  of 
Insanity,  Sec.  460. 

<<  Chief  Justice  Parker  also  held  that  suicide  committed  fifteen 
days  after  the  date  of  the  person's  will  was  not  sufficient  in  the  ab- 
sence of  other  evidence  to  prove  him  insane  and  thus,  invalidate  the 
^ill  on  account  of  the  difficulty  just  mentioned."  Brooks  vs.  Barrett, 
7  Pickering  (Mass.),  94. 

**  Similar  views  prevailed  in  Duffield  vs.  Robson,  2  Harrington, 
583,  and  in  Chambers  vs.  Proctor,  2  Curtiss,  415.  In  both  of  those 
cases  suicide  occurred  the  next  day  after  the  execution  of  the  will ; 
and  in  the  latter,  delusions  were  proved  to  exist  on  the  three  (days) 
next  previous  to  the  will."  Ray's  Medical  Jurisprudence  of  Insanity, 
p.  448,  Sec.  460. 

In  the  Brooks  case,  the  court  maintained  the   principle  that  'Mf 
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the  evidence  be  doubtful,  the  presumption  of  the  law  in  favor  of 
sanity  is  to  have  its  effect." 

Dr.  Ray  lays  down  the  general  proposition  that  *'  even  when  the 
suicidal  act  is  unquestionably  the  effect  of  insanity  it  does  not  neces- 
sarily follow  that  a  will  prepared  within  a  short  time  of  it  is  invalid  " 
— ^that  is  to  say,  if  the  will  be  reasonable.  Ray's  Medical  Jurispru- 
dence of  Insanity,  p.  449,  Sec.  461. 

''  If  the  will  be  a  rational  act,  rationally  done,  a  suicidal  act,  or 
attempt,  ought  not  to  invalidate  it,  because  the  presumption  is  either 
that  the  will  was  made  before  the  mind  became  impaired,  or  that 
the  derangement  was  of  a  kind  that  did  not  prevent  the  judgment 
from  using  ordinary  discretion  in  the  final  disposition  of  property." 
Id.  J  p.  450,  Sec.  462. 

Other  authorities  and  text-writers  might  be  cited  with  advantage, 
but  we  prefer  to  rest  our  conclusions  on  this  branch  of  the  case  upon 
the  opinion  of  Dr.  Ray,  on  account  of  his  exceptionally  concise  and 
correct  conclusions  of  law,  as  well  as  on  account  of  this  court  having 
in  other  cases  cited  his  works  with  approval. 

On  this  branch  of  the  subject,  as  on  the  one  previously  argued, 
our  conclusion  is  clear  to  the  effect  that,  even  conceding,  for  the 
argument,  that  Miss  Bey  was  insane  on  the  3d  of  January,  1893, 
when  she  penned  the  letter  that  was  afterward  found  on  her  person, 
after  her  death  by  suicide,  there  is  nothing  to  show  any  causal  con- 
nection between  the  act  of  suicide  and  the  circumstances  surround- 
ing the  execution  of  her  last  will. 

Altogether,  oar  conclusion  is  that  on  the  18th  day  of  November, 
1892,  when  Elizabeth  Bey  executed  her  will,  she  was  of  sufficiently 
sound  mind  to  fully  understand  the  nature  of  the  testamentary  act 
she  executed,  and  appreciated  its  effects;  and  that,  consequently, 
her  will  is  good  and  valid. 

Hence  the  judgment  appealed  from  must  be  annulled  and  re- 
versed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed ;  and  it  is  now  ordered  and 
decreed  that  the  will  of  Elizabeth  Bey,  which  was  executed  on  the 
18th  of  November,  1892,  be  declared  legal  and  valid,  and  entitled  to 
probate  and  registry.  And  it  is  further  ordered  and  decreed  that 
the  aforesaid  last  will  and  testament  of  Elizabeth  Bey,  deceased,  be 
and  the  same  is  ordered  to  be  probated,  registered  and  executed; 
and  that  opponents  pay  all  costs  of  both  courts. 
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RBMINaTON  PAPBB  COMPANY  VS.  JOHN  W.  WATSON  BT  AL. 

If  the  propositions  of  law  be  as  they  are  stated  In'  the  plaintifTs  petition,  and  the 
facts  are  to  be  treated  and  considered  as  they  are  alleged  therein,  the  defend- 
ant's exception  of  no  cause  of  action  ought  not  to  be  maintained— the  authority 
of  the  appointed  receiver  who  contests  the  plaintiff's  seizure,  both  in  law  and 
fact,  being  repudiated  and  disavowed ;  and  also  alleged  to  have  been  obtained 
by  collusion,  for  the  purpose  of  defrauding  creditors. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Ellis,  J, 

Merrick  &  Merrick  for  Plaintiff  and  Appellant : 

A  mere  ex  parte  order  appointing  a  receiver  to  an  existing  corpora " 
tion,  against  which  no  process  is  either  prayed  for  or  served, 
and  no  affidavit,  proof  or  evidence  offered,  is  absolutely  null  and 
void.  Third  persons  are  not  bound  by  such  orders,  especially 
when  not  complied  with.  Ober  et  al.  vs.  Manufacturing  Co.,  44 
An.  670,  671,  673  and  674;  State  ex  rel.  Britton  vs.  City,  43  An. 
882;  Martin  vs.  Blanchin,  16  An.  238;  Frazier,  Receiver,  vs. 
WUcox,  4  Rob.  623,  626;  24  An.  848,  399. 

<<  There  can  be  no  greater  nullity  than  a  judgment  without  parties 
defendants."     Labauve  vs.  Slack,  81  An.  141,  top  of  page. 

The  term  *  ^receiver"  has  no  settled  or  definite  meaning  in  our  law, 
like  sheriff,  judicial  sequestrator,  administrator,  tutor  or  the 
like,  or  receiver  in  chancery,  where  his  functions  are  explained 
in  many  volumes.  The  Louisiana  receiver  is  but  an  agent  of 
the  parties.  2  Rob.  161,  164;  4  Rob.  617;  12  An.  299,  top  of 
page. 

It  is  only  to  defunct  corporations  that  his  duties  assimilate  a  chan- 
cery receiver.     44  An.  670. 

No  judge  has  been  entrusted  with  the  dangerous  power  by  an  ex 
parte  order  to  transfer  the  right  of  possession  or  property  from 
an  existing  corporation  to  third  persons. 

Nor  to  forfeit  the  charter  of  such  corporation,  nor  to  screen 
such  property  from  the  pursuit  of  creditors.  The  richest  cor- 
poration would  be  unsafe  with  such  power  in  any  man's  hand. 

It  is  the  right  of  every  one  receiving  injury  from  such  illegal  pro- 
ceedings to  have  them  declared  null.     The  State  courts  are  as 
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much  bound  to  redress  wrongs  to  constitutional  rights  as  they 
are  injuries  to  any  other  rights.  R.  C.  C.  2315;  8  Rob.  428;  12 
Rob.  20;  42  An.  194;  9  Rob.  191. 


Henry  L.  Garland^  Jr,^  Attorney  for  Appellees: 

The  issues  on  appeal  will  be  restricted  to  those  raised  in  the  judg- 
ment appealed  from. 

Collateral  issues  raised  or  decided  in  other  judgments,  from  which  no 
appeal  is  taken,  will  not  be  considered.  Thus,  where  an  order 
appointing  a  receiver  is  rendered,  to  which  consent  is  given  by 
the  plaintiff  in  the  suit,  by  the  defendant  corporation,  by  the 
State  through  the  Attorney  Oeneral,  and  by  a  large  majority  of 
stockholders,  and  where  no  stockholder  dissents,  and  where 
subsequently  a  mere  creditor,  not  a  stockholder,  files  an  action 
for  damages  against  the  receiver  and  others  to  which  is  tacked 
on  a  demand  for  the  rescinding  of  the  order  appointing  the  re- 
ceiver (from  which  no  appeal  is  taken) ,  the  validity  of  the  order 
appointing  the  receiver  will  not  be  considered  on  an  appeal 
taken  solely  from  the  judgment  dismissing  the  suit  for  damages 
and  for  nullity  of  the  judgment  appointing  the  receiver.  Ap- 
pellate issues  are  confined  to  the  judgment  appealed.  84  An.  3; 
34  An.  1025,  1236;  35  An.  566,  1178;  31  An.  436,  521,  741;  33 
An.  1404;  30  An.  1255;  14  An.  49;  41  An.  465,  904;  42  An.  77, 
346;  35  An.  318;   17  An.  126,  714. 

An  action  of  nullity  of  judgment  will  not  lie  where  such  nullity,  if  it 
exists,  may  be  declared  on  appeal.  3  An.  646;  22  An.  371;  14 
An.  666;  27  An.  36;  6  An.  799;  9  An.  203;  23  An.  146. 

Where  a  court  of  competent  jurisdiction  appoints  a  receiver,  his  acts 
as  such  are  valid  pending  his  appointment,  and  will  not  subject 
him  personally  to  an  action  of  damages  at  the  suit  of  an  alleged 
creditor  of  the  corporation. 

Where  a  receiver  is  appointed  to  a  corporation  by  a  court  of  compe- 
tent jurisdiction  at  the  suit  of  a  creditor;  in  which  the  State  and 
a  large  majority  of  the  stockholders  intervene  and  pray  for  the 
confirmation  of  such  appointment,  and  where  the  corporation 
itself  through  its  president  and  board  of  directors  consents  to 
such  appointment,  the  order  appointing  the  receiver  can  not  be 
annulled  at  the  suit  of  a  single  dissenting  creditor.  ' 
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In  proper  cases,  where  a  great  emergency  exists,  courts  have  power 
to  appoint  ex  parte  receivers  to  corporations  whose  property  is 
abandoned  and  in  a  danger  of  ruin,  unless  immediately  pro- 
tected. The  ex  parte  nature  of  the  decree  might  possibly  be 
complained  of  by  the  corporation  or  stoccholders — but  certainly 
not  by  a  mere  creditor. 

A  creditor  has  no  interest  to  resist  the  forfeiture  of  the  charter  of  a 
corporation  or  demand  that  it  continue  in  business.  His  interest 
is  in  its  property.  Where  his  suit  is  not  predicated  on  any  alle- 
gation  of  waste,  ruin  or  erroneous  charges  by  reason  of  the  re- 
ceivership, the  judgment  dismissing  it  as  disclosing  no  cause  of 
action  will  be  affirmed. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  of  nullity,  accompanied  with  a  de- 
mand for  damages,  which  was,  upon  the  exceptions  of  the  defend- 
ants, dismissed,  because  it  stated  no  cause  of  action,  and  from  this 
judgment  of  dismissal  the  plaintiff  has  appealed. 

Whether  a  petition  has,  or  not,  stated  a  cause  of  action  must  be 
ascertained  and  determined  from  examination  and  analysis  of  the 
petition  itself,  and  the  test  is,  whether  if  all  the  allegations  be  taken 
as  true — for  the   purposes  of  the  exception — the  petitioner  would 
be  entitled  to  judgment. 

The  substantial  averments  of  plaintiff's  petition  are: 

That  it — the  Remington  Paper  Company — ^is  a  corporation  created 
under  the  laws  of  New  York,  and  having  a  just  claim  against 
the  Louisiana  Printing  and  Publishing  Company,  Limited,  amount- 
ing to  three  thousand  eight  hundred  and  sixty  dollars  and  fifty -five 
cents,  for  paper  furnished  said  company,  and  on  such  paper  as  re- 
mained on  hand;  and  having  a  vendor's  lien  and  privilege  thereon. 
It  has  a  right  to  sue  in  the  United  States  Circuit  Court  and  obtain 
writs  of  sequestration  and  attachment  against  the  property  and 
assets  of  said  company. 

That,  in  pursuance  of  said  claim  and  right,  said  Remington  Paper 
Company  did  file  suit  in  the  United  States  Circuit  Court,  on  the  29th 
of  May,  1893,  and,  under  writs  of  sequestration  and  attachment 
therein  issued,  caused  said  property  to  be  sequestered  and  attached 
— said  property  consisting  of  printing  press,  safe  and  other  articles 
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of  furniture,  etc. — and  to  be  taken  into  custody  by  the  marshal  of 
the  United  States. 

That  service  of  said  suit  was  made  on  J.  D.  Hill,  president  of  the 
defendant  company,  on  the  date  of  the  filing  thereof,  and  that,  under 
the  Constitution  and  laws  of  the  United  States,  petitioner  is  entitled 
to  prosecute  said  suit  to  effect  without  let  or  hindrance  on  the  part 
of  any  person. 

That,  <*  nevertheless,  John  W.  Watson,  now  made  defendant  in 
this  suit,  in  violation  of  said  petitioner's  rights,  falsely  styling  him- 
self a  receiver  of  the  said  printing  and  publishing  company,  and 
falsely  stating  that  he  was  in  possession  of  said  property  attached 
and  sequestered,  in  virtue  of  an  appointment  as  such  receiver  *  *  * 
filed  on  the  30th  of  May  last  (1893) ,  in  said  Circuit  Court,  a  mo- 
tion to  have  the  said  attachment  and  sequestration  set  aside ;  and 
said  motion  coming  on  for  trial,  the  said  Circuit  Court,  without  pass- 
ing on  the  force  of  the  proceedings  (of  the  Civil  District  Court)  on 
the  6th  day  of  May,  ordered  that  the  marshal  restore  the  property 
seized  in  (said)  cause,  under  the  writs  of  attachment  and  sequestra- 
tion (to)  said  John  W.  Watson,  receiver,  unless  within  five  days  the 
plaintiff  applies  for  and  ultimately  receives  authority  from  the  Civil 
District  Court,  which  appointed  Watson,  or  from  the  appellate  court, 
to  hold  same  under  said  writ." 

That  the  aforesaid  order  will  have  the  effect  of  preventing  his  ob- 
taining a  judgment  against  said  defendant,  as  there  is  no  mode  of 
revising  said  order  until  final  judgment  can  be  rendered  in  said  cause 
without  occasioning  petitioner  great  loss  and  injury,  say  in  the  sum 
of  three  thousand  eight  hundred  and  sixty- three  dollars  and  fifty- 
five  cents,  and  endangering  the  loss  of  its  said  debt  of  three  thousand 
eight  hundred  and  sixty- three  dollars  and  fifty -five  cents,  for  which 
amount  petitioner  alleges  the  defendant,  Watson,  liable. 

That  said  Watson  was  without  any  legal  right  to  stand  in  the  way 
of  the  collection  of  its  just  claim  against  the  defendant  for  the  fol- 
lowing reasons,  viz. : 

1.  That  at  the  date  of  its  seizure  aforesaid  he  had  not  given  bond, 
^*  nor  had  he  complied  with  the  order  of  court  in  the  said  ex  parte 
proceedings ;  nor  had  such  proceedings  been  had  as  to  perfect  said 
order,  or  to  give  said  Watson  any  right  to  control  the  property  of 
said  defendant,  or  to  prevent  any  suit  from  being  brought,  or  any 
court  from  subjecting  the  property  of  said  defendant  by  due  course 
of  law  to  the  payment  of  its  debts.'* 
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2.  That  *'  the  conduct  of  said  Watson,  Frank  H.  Pope,  and  those 
confederating  with  them,  in  attempting  to  screen  the  property  from 
payment  of  debts,  was  coUasive  and  a  constructive  fraud  upon  pe- 
titioner, and  a  violation  of  its  rights  under  the  laws  and  Constitution 
of  the  United  States." 

3.  That  '<  the  said  pretended  order  under  which  said  John  W. 
Watson  claims  pretended  authority,  dated  17th  of  May,  1893,  was 
absolutely  null  and  void  as  against  petitioner,  and  the  creditors  of  the 
said  Louisiana  Printing  and  Publishing  Company,  Limited,  and  con- 
ferred no  authority  on  Watson,  for  the  reason  that  the  same  was 
made  upon  the  collusive  petition  of  Frank  H.  Pope  without  citation 
to  any  one ;  without  oath  or  affidavit,  or  any  proof,  and  without  any 
contestatio  litis;  and  that  the  said  inchoate  and  pretended  order  on 
said  Pope's  petition  was  obtained  (on)  the  same  day  said  Pope's 
collusive  petition  was  filed,  and  in  which  no  citation  was  prayed 
for." 

4.  That  <Hhe  officers  of  the  Louisiana  Printing  and  Publishing 
Company,  Limited,  were  incapable  by  the  law  of  withdrawing  from 
their  offices,  so  as  to  delay  or  hinder  the  creditors  of  said  corpora- 
tion from  the  pursuit  of  creditors;  and  the  said  corporation  does  not 
cease  to  exist  until  regular  proceedings  have  been  taken  against  the 
numerous  officers  and  stockholders  of  said  corporation,  or  otherwise, 
under  its  charter." 

5.  That  ''the  attempt  to  bolster  up  the  illegal  and  ex  parte  pro- 
ceedings by  so-called  interventions  on  the  part  of  the  Attorney 
General  will  not  cure  the  nullity  of  said  ex  parte  proceeding  of  said 
Pope  and  said  Watson;  and,  moreover,  said  so-called  intervention, 
which  contains  no  affirmative  allegations  on  behalf  of  the  State,  but 
purports  to  recite  Pope's  allegations,  is  not  a  mode  of  proceeding 
authorized  by  law,  and  the  State  is  without  right  to  intrude  itself  in 
this  manner  into  controversies  of  private  persons  and  to  demand 
forfeitures  in  any  other  manner  than  that  provided  by  law;  and  the 
Attorney  General  was  without  authority  to  join  said  Pope  in  his 
prayer  in  said  ex  parte  petition  *  *  and  pray  that  a  receiver  be 
appointed ;  and  said  ex  parte  proceeding  is  null  and  void  as  against 
creditors  not  parties  in  pursuit  of  their  rights." 

In  conformity  to  the  preceding  averments  petitioner  prayed, 
amongst  other  things,  "  that  said  ex  parte  order  purporting  to  ap- 
point said  John  W.  Watson  receiver  be  declared,  as  against  your 
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petitioner,  null  and  void  and  of  no  effect,  and  that  same  is  ineffect- 
ual as  a  bar  to  said  attachment  and  seqnestration,  or  other  proceed- 
ings on  the  part  of  petitioners  in  the  said  conrt  of  the  United  States; 
and  that  said  John  W.  Watson  and  said  Frank  H.  Pope  be  condemned 
in  solidoj  or  otherwise  to  pay  your  petitioner  the  sum  of  three  thou- 
sand eight  hundred  and  sixty-three  doliars  and  fifty- five  cents 
damages  caused  by  their  illegal  interference  with  petitioner's  pro- 
ceedings "  as  above  recited. 

It  is  not  readily  perceived  on  what  theory  the  defendant's  plea  of 
no  cause  of  action  rests,  or  on  what  theory  the  judge  a  quo 
maintained  said  exception  and  dismissed  the  plaintiff's  suit. 

It  is  evident  that  this  suit  has  for  object  the  removal  of  the 
receiver,  so  as  to  leave  the  course  of  proceedings  in  the  United 
States  Circuit  Court  untrammeled  and  free ;  and  if,  in  point  of  law  and 
fact,  his  petition  be  taken  as  tme,  he  is  undoubtedly  entitled 
to  judgment. 

The  opinion  of  the  district  judge — as  is  usually  the  case  with  his 
opinions — is  forcibly  and  carefully  stated,  though  it  bears  with  more 
direct  reference  upon  the  merits  of  the  cause  than  upon  the  excep- 
tion. 

We  can  not  anticipate  what  will  be  the  opinion  of  this  court  on  the 
various  abstruse  and  difficult  propositions  of  law  propounded  in 
plaintiff's  petition;  nor  can  we  possibly  divine  what  will  be  the 
character,  or  the  degree  of  sufficiency  of  the  evidence  the  plaintiff 
may  bring  to  the  support  of  its  representations  of  fact ;  but  if  the 
law  be  as  the  plaintiff  asserts  it  to  be,  and  the  facts  are  to  be  treated 
and  considered  as  stated,  it  is  difficult  to  resist  the  conclusion  that 
the  plaintiff  is  entitled  to  judgment. 

The  judgment  appealed  from  must  be  reversed.  It  is  therefore 
ordered  and  decreed  that  the  judgment  appealed  from  be  annulled 
and  reversed ;  and  it  is  further  ordered  and  decreed  that  the  ex- 
ception of  no  cause  of  action  be  overruled,  and  the  cause  be  rein- 
stated and  remanded  to  the  lower  court  for  trial,  at  the  cost  of  de- 
fendants and  appellees,  in  both  courts — quoad  said  exceptions. 
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Two  of  the  jurora  drawn  for  the  term  deposed  on  their  voir  dire  that  they  would 

not  convict  on  circumstantial  evidence. 
They  were  properly  ordered  to  stand  aside. 
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The  trial  judge  committed  no  error  in  excluding  jurors  from  thepanel  who  are  un- 
willing to  convict  on  legal  evidence. 

The  trial  judge  ruled  that  the  evidence  did  not  prove  that  the  deceased  made  a 
hostile  demonstration  against  the  accused. 

The  required  foundation  not  having  been  laid,  proof  of  communicated  threats  by 
the  deceased  against  the  accused  was  not  admissible  to  rebut  malice  and  re- 
duce the  grade  of  the  offence. 

McNeely,  34An.  1022,  and  the  Cooper  case,  32  An.  1085,  cited  as  in  point,  were  de- 
pendent  upon  particular  facts  and  circumstances  not  involved  in  this  case. 

Questions  of  law  previously  passed  upon  were  reiterated  in  the  motion  for  a  new 
trial. 

The  questions  of  law  were  decided. 

Those  purely  of  facts  are  not  reviewable  on  appeal. 

APPEAL  from  the  Eleventh  Jadicial  District  Court,  Parish  of  St. 
Landry.     Perrault,  J. 


M.  J.  Ounningham^  Attorney  General,  E,  B,  Dubuiason,  District  At- 
torney, for  the  State,  Appellee : 

Where  there  is  no  proof  of  any  overt  act  or  hostile  demonstration  of 
the  deceased  upon  the  slayer  at  the  time  of  the  killing,  evidence 
of  prior  threats  is  irrelevant  and  inadmissible.  45  An.  846;  44 
An.  960;  43  An.  840;  42  An.  763;  39  An.  817;  38  An.  22;  37  An. 
443,  489,  644,  782,  896;  33  An.  1087;  30  An.  340;  6  An.  422; 
Bishop's  Grim.  Procedure,  1st  Ed.,  Vol.  2,  Sec.  617;  Bishop's 
Grim.  Procedure,  3d  Ed.,  Vol.  2,  Sees.  619  and  620;  Wharton's 
Grim.  Evidence,  8th  Ed.,  Sees.  68  and  757. 

The  overruling  of  a  motion  for  a  new  trial  will  not  be  considered  on 
appeal  when  the  grounds  of  the  motion  are  that  the  verdict  is 
contrary  to  the  law  and  the  evidence,  or  when  no  question  of 
law  is  presented  for  determination. 

In  passing  sentence  in  cases  not  capital,  it  is  not  a  necessary  formal- 
ity to  ask  the  prisoner  if  he  has  anything  to  say  why  sentence 
should  not  be  passed  upon  him.  Bishop's  Grim.  Proceedings,  3d 
Ed.,  Vol.  1,  Sec.  1293;  Wharton's  Grim.  Pleadings  and  Practice, 
9th  Ed.,  Sec.  906;  State  vs.  Shields,  33  An.  991;  State  vs.  At- 
kins, 33  An.  1253;  State  vs.  Taylor,  27  An.  393;  State  vs.  Brad- 
ley, 30*An.  326. 

Even  in  cases  where  it  is  necessary  its  omission  does  not  entail  a 
new  trial,  but  simply  remands  it  for  proper  sentence.    Idem. 

A  juror  who  positively  asserts  that  lie  will  not  convict  on  circum- 
stantial evidence  is  not  competent. 
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Should  the  judge  err  in  maintaining  the  challenge  of  a  juror  for  cause 
by  the  prosecution,  this  of  itself  will  not  afford  defendant 
who  has  not  exhausted  his  peremptory  challenges  a  legal  ground 
of  complaint.  State  ys  Lewis,  41  An.  590;  State  vs.  Greach,  38 
An.  480,  and  authorities  quoted. 


John  N.  Ogden  and  R,  Lee  Garland  Attorneys  for  Defendant  and 
Appellant : 

This  court,  in  the  case  of  the  State  vs.  McNeely,  84  An.  1022,  has  laid 
down  as  a  principle  of  law,  that  where  the  State  has  shown  par- 
ticular actions  and  declarations  of  the  accused  for  the  purpose  of 
establishing  malice,  the  accused  will  be  permitted  to  prove  the 
dangerous  character  of  the  deceased  in  connection  with  previ- 
ous threats  made  by  him  against  the  accused,  to  ^'  rebut  the  pre- 
sumption of  malice  and  to  mitigate  the  offence  charged." 

In  82  An.  1084,  State  vs.  Cooper,  it  is  held  that  <<  had  the  evidence 
(prior  threats)  been  offered  by  the  defendant  to  rebut  the  pre- 
sumption of  malice  sought  to  be  established  by  the  State,  by 
proof  of  the  previous  difficulty,  inasmuch  as  such  proof  had  been 
made  by  the  State  for  that  avowed  purpose,  it  would  certainly 
have  been  competent  for  the  defendant  to  have  shown  the  par- 
ticulars of  that  difficulty,  with  a  view  of  showing  his  justifica- 
tion and  his  freedom  from  malice." 

Defendant  complains  that  in  these  proceedings,  wherein  the  indict- 
ment was  for  a  capital  offence,  he,  the  prisoner,  when  sentenced, 
was  not  asked  whether  he  had  anything  to  say  why  the'sentence 
should  not  be  pronounced.     38  An.  1266. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.     The  accused  was  indicted  for  murder. 

From  a  sentence  of  the  court  based  on  a  verdict  of  a  jury  convict- 
ing him  of  the  crime  charged,  without  capital  punishment,  he  has 
taken  this  appeal. 

He  complains  of  error  in  the  rulings  of  the  trial  judge. 

Ordering  Two  of  thb  Jurors  to  Stand  Aside. 

The  first  bill  of  exceptions  contains  the  recital  that,  while  em- 
paneling the  jury  two  of  the  regular  jurors  were  ordered  by  the 
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court  to  Stand  aside,  because  they  stated  when  examined  on  their  voir 
dire  that  they  would  not  convict  on  circumstantial  evidence;  *<  that 
almost  immediately  after  they  were  told  to  stand  aside,  and  before 
they  had  left  the  court  house,  the  accused  through  his  counsel 
announced  to  the  court  that  circumstantial  evidence  would  cut  no 
fifpire  in  the  case,  as  accused  admitted  the  killing  and  pleaded  justi- 
fication, and  requested  as  of  right  that  said  two  jurors  be  called 
back  and  pronounced  competent." 

The  following  are  the  grounds  of  refusal  forming  part  of  the  bill  of 
exceptions : 

'^1.  Because  a  juror  who  will  not  convict  on  circumstantial  evi- 
dence in  a  capital  case  is  incompetent. 

*'  2.  Because  no  injury  resulted  to  defendant  inconsequence  of  the 
juror  being  ordered  to  stand  aside,  his  right  being  one  of  rejection 
and  not  one  of  selection. 

''3.  Because  the  discretion  vested  in  the  court  in  such  matters  is 
not  reviewable  in  the  absence  of  injustice." 

The  court's  ruling  in  ordering  these  jurors  to  stand  aside  had 
something  about  it  of  the  final. 

Large  discretion  is  necessarily  entrusted  to  the  trial  judge  in 
selecting  jurors. 

In  entering  the  order  discharging  the  jurors  from  service  on  the 
panel  in  tbis  case  there  was  no  violation  of  law. 

The  number  to  select  from  was  not  thereby  illegally  reduced. 

''  It  is  a  settled  rule  of  practice  that  some  prejudice  to  the  appel- 
lant, resulting  from  the  rulings  of  the  trial  court  in  organizing  the 
jury,  or  at  least  some  infringement  of  statutory  provisions  relating 
thereto,  must  be  shown  before  an  appellate  court  will  review  the 
proceedings  of  the  court  below."  Thompson  and  Merriam  on  Juries, 
p.  297. 

No  prejudice  to  the  appellant  is  shown. 

The  trial  court  commits  no  error  in  excluding  a  juror  on  his  voir 
dire  who  is  unwilling  to  be  governed  by  the  rules  of  evidence 
adopted  for  the  proper  trial  of  cases  and  the  maintenance  of  public 
justice. 

There  are  very  few  cases  in  which  all  the  evidence  is  purely  pos- 
itive. 

There  should  be  a  verdict  of  conviction  wherever  there  is  legal 
evidence  establishing  the  guilt  of  the  accused. 
51 
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Oircnmstantial  evidence  is  legal  evidence,  and  a  juror  subjects 
himself  to  a  discharge  who  will  not  convict  on  legal  evidence. 

Overt  Act  and  Communicated  Threats. 

The  second  bill  of  exceptions  was  taken  to  the  court's  ruling  on 
the  following  state  of  facts. 

During  the  progress  of  the  trial  a  witness  testified  that  at  the  mo- 
ment of  the  difficulty  he  saw  the  deceased  make  a  motion  as  if  to- 
draw  a  pistol  on  the  accused. 

The  accused,  through  counsel,  sought  to  sustain  the  credibility  of 
his  testimony  by  the  evidence  of  a  number  of  highly  reputable  wit- 
nesses of  the  neighborhood,  who  testified  that  his  character  for 
truth  and  veracity  is  good. 

A  co-defendant  of  the  accused  and  the  accused  himself  testified 
that  they  saw  the  witness  motion  as  if  to  draw  a  pistol. 

The  accused  also  sought  to  sustain  his  credibility  as  a  witness  by 
evidence  of  good  character  for  trath  testified  to  by  a  number  of  wit- 
nesses of  standing  in  the  community. 

This  evidence  was  followed  by  the  offer  to  prove  that  a  short  time 
before  the  homicide  threats  had  been  made  by  the  deceased  against 
the  accused,  and  that  these  threats  had  been  communicated  to  the 
accused. 

The  contention  on  the  part  of  the  defence  was  that  the  overt  act 
had  been  proved;  that  the  testimony  of  communicated  threats  was- 
admissible  to  rebut  the  presumption  of  malice  charged,  and  to  re- 
duce the  grade  of  homicide. 

The  trial  judge  excluded  the  testimony : 

^'Because  in  the  opinion  of  the  court  it  was  proved  beyond  a 
reasonable  doubt  (by  a  preponderance  of  evidence)  that  the  deceased 
made  no  hostile  demonstration  or  overt  act  toward  the  accused  at 
the  moment  of  the  shooting,  the  evidence  showing  that  the  accused 
fired  on  the  deceased,  striking  him  in  the  back,  whilst  deceased  was 
in  conflict  with  the  brother  of  the  accused,  being  on  the  ground  and 
the  deceased  holding  him  down." 

The  testimony  of  the  witnesses  is  not  before  us.  We  have,  for 
the  purpose  of  the  ruling,  the  statements  forming  part  of  the  bills  of 
exceptions.  They  are  direct  and  positive  that  there  was  no  overt 
act  by  the  deceased  against  the  accused.  That  method  of  bringing 
up  the  proof  for  review  has  been  followed  in  a  number  of  cases,  and 
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in  the  absence  of  testimony  showing  error  on  the  part  of  the  trial 
jadge  it  has  been  repeatedly  held  that  his  findings  of  the  facts,  in 
this  respect,  shall  be  taken  as  true.  The  questions  are  of  fact  and 
law.  The  point  of  law  can  arise  for  review  only  after  all  the  facts 
upon  which  it  is  dependent  have  been  submitted  for  our  decision. 

Whenever  the  facts  are  incomplete,  of  the  overt  act,  under  well 
established  jurisprudence,  we  must  give  weight  to  the  summary  or 
conclusions  of  the  trial  judge. 

In  the  case  at  bar,  the  accused  urges  that  his  testimony,  that  of  a 
bystander  during  the  difflcalty,  and  of  his  co-defendant  is  more 
than  an  equivalent  to  the  statement  of  the  trial  judge,  based  on  the 
testimony  of  a  number  of  witnesses  who  were  also  present  at  the 
difficulty. 

Until  a  feasible  method  is  devised  to  bring  up  for  review  on  appeal 
all  the  testimony,  that  in  behalf  of  the  accused  to  prove,  and  that  of 
the  State  to  disprove,  the  overt  act,  this  court  must  follow  the  well 
established  precedent. 

The  principle  was  stated  in  the  case  of  the  State  vs.  Harris, 
45   An.    842. 

In  the  case  of  State  vs.  Christian,  44  An.  954,  the  doctrine 
announced  previously  in  a  number  of  cases  was  reaffirmed  '^  where- 
in it  is  declared  that  whether  or  not  a  proper  foundation  has 
been  laid  for  the  introduction  of  evidence  of  the  dangerous  char- 
acter of  the  deceased  is  a  matter  to  be  decided  by  the  trial  court* 
where  ruling  in  such  matters  will  not  be  reversed  unless  mani- 
festly erroneous." 

In  State  vs.  Wilson,  43  An.  841,  the  same  principle  is  announced. 

In  State  vs.  Cosgrove,  42  An.  754,  the  trial  judge  stated  that  '<  the 
only  overt  act  proved  against  deceased  at  or  about  the  time  of  the 
killing  consisted  in  his  having  shaken  his  finger.  This  statement 
does  not  disclose  any  overt  act  on  the  part  of  the  deceased 
as,  taken  in  connection  with  the  prior  threats,  justified  the  de- 
fendant in  believing  that  the  deceased  was  then  and  there  about  to 
carry  the  threats  into  execution,  and  that  his  life  was  in  such 
apparently  imminent  danger  as  to  justify  him  in  taking  his  adver- 
sary's." 

To  the  same  effect  is  State  vs.  Brooks,  89  An.  821. 

In  State  vs.  Spell,  38  An.  22,  the  following  emphatic  language  is 
employed:     **  We  will  not  do  the  injuryto  the  district  judges  of   the 
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State  of  supposing,  with  counsel  for  the  accused,  that  any  one  of  them 
can  be  found,  so  devoid  of  all  sense  of  duty  as  to  secure  conviction  of 
an  accused  by  designedly  excluding  testimony  which  might  be  favor- 
able to  him.  If  there  be  such  a  judge,  his  case  should  be  dealt  with 
in  other  proceeding,  for  which  the  Constitution  has  made  ample 
provision.  *  *  *  The  rule  laid  down  in  the  Ford  case  was  not 
without  precedent,  and  it  has  been  subsequently  followed  by  this 
court.'*  Citing  State  vs.  Labuzan,  87  An.  490;  State  vs.  Janvier,  11 
An.  644. 

The  court  in  all  those  cases  held  that  the  question  was  within  the 
discretion  of  the  trial  judge. 

In  State  vs.  Kerwin,  37  An.  784,  the  court  says,  when  passing 
upon  the  point:  *'  The  ruling  of  the  judge  was  not  arbitrary,  but 
was  the  exercise  of  a  sound  legal  discretion,  based  upon  a  careful 
review  of  the  whole  evidence,  and  when  that  is  the  case  we  are 
bound  to  take  his  ruling  as  conclusive." 

In  State  vs.  Jackson,  33  An.  1087,  the  court  confined  the  consid- 
eration of  the  dangerous  character  of  the  deceased  as  a  ground  of 
defence  to  the  facts  as  stated  in  the  bills  of  exception. 

In  passing  from  this  point  we  desire  to  state  that  conclusions  and 
statements  will  not  prevail  against  testimony  in  behalf  of  the  de- 
fendant showing  inconsiderate  ruling. 

The  purport  of  and  extracts  from  the  testimony  of  the  witnesses 
relied  upon  as  justifying  a  conclusion  or  statement  should  be  incor- 
porated by  the  trial  judge  in  the  bill  of  exceptions. 

To  Reducb  the  Grade  of  the  Homicide. 

If  not  admissible  to  show  that  the  defendant  had  reason  to  believe 
that  he  was  in  imminent  danger  of  bodily  harm  and  that  a  hostile 
demonstration  on  the  part  of  the  deceased  justified  him  in  the  killing, 
the  counsel  for  the  defendant  argues  that  it  was  admissible  to  rebut 
the  presumption  of  malice  sought  to  be  proved  against  his  client,  in 
order  to  reduce  the  grade  ef  the  homicide. 

Having  concluded  that  the  testimony  was  not  admissible  to  justify 
the  killing,  as  contended,  we  will  consider  the  next  proposition — ^that 
relating  to  reducing  the  crime  charged  from  murder  to  manslaughter. 
As  an  independent  proposition,  the  accused  can  not  under  the  law, 
in  order  to  rebut  the  presumption  of  malice  and  to  mitigate  the 
offence  charged,  be  permitted  to  introduce  evidence  over  a  well 
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grounded  objection  that  foundation  had  not  been  laid  to  enable 
him  to  prove  communicated  threats. 

The  cases  to  which  we  are  referred  are  exceptional  in  this  respect. 

The  State  had  been  permitted  to  prove  actions  and  declarations  of 
the  accused  which  had  preceded  the  homicide  for  the  purpose  of 
showing  premeditation  and  malice. 

Thus  in  the  cited  case  of  State  vs.  McNeely,  34  An.  1022:  the  ac- 
cused, in  the  morning,  a  number  of  hours  prior  to  the  homicide,  had 
shot  at  the  deceased.  This  by  the  court  was  permitted  to  be  proved 
to  establish  malice.  The  facts  in  this  respect  bear  some  similarity  to 
those  in  State  vs.  Cooper,  82  An.  1085. 

The  court  expressly  states  in  the  McNeely  case  that  the  ruling  was 
confined  to  the  facts  and  circumstances  of  that  case. 

The  organ  of  the  court  in  the  latter  case  was  the  organ  of  the 
court  in  the  Spell  case,  in  which  the  principle  was  announced  that 
the  question  of  overt  act  and  proof  of  communicated  threats  was 
largely  within  the  jurisdiction  of  the  trial  judge,  thus  emphasizing 
the  fact  that  the  decision  in  the  McNeely  case  was  dependent  upon 
the  particular  facts  and  circumstances  of  that  case. 

In  the  case  at  bar  the  record  does  not  disclose  that  the  State 
sought  to  prove  prior  acts  or  declarations  of  the  accused  in  order  to 
show  malice  on  his  part. 

We  are  strictly  confined  to  a  consideration  of  the  facts  as  stated 
in  the  bills  of  exception  signed  by  the  judge.  They  establish  that 
there  was  a  fight,  during  which  the  accused  killed  the  deceased. 

It  is  not  shown  that  any  testimony  of  acts  or  declarations  prior  to 
the  difficulty  which  resulted  in  the  killing  was  admitted. 

To  rebut  the  malice  charged  under  these  circumstances,  the  ac- 
cused can  not  be  permitted  to  prove  communicated  threats  from  de- 
ceased without  having  first  laid  the  foundation  requisite,  by  proving 
an  overt  act  of  the  deceased  against  the  accused. 

The  general  rule  upon  that  subject  is  established  by  a  number  of 
decisions. 

The  case  at  bar  falls  entirely  within  the  general  rule. 

Motion  for  a  New  Trial. 

On  the  motion  for  a  new  trial  it  is  urged  that  on  the  preliminary 
examination  the  court  admitted  the  accused  to  bail  for  the  reason, 
that  malice  had  not  been  shown. 
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That  haying,  on  the  preliminary  examination,  pronounced  the 
offence  manslaughter,  he  should  not  have  refused  to  admit  the 
evidence  which  would  in  all  probability  have  caused  the  jury  to 
reach  the  same  conclusion. 

It  is  also  stated  on  behalf  of  the  accused,  in  the  bill  of  exception 
overruling  the  motion  for  a  new  trial,  that  there  were  irregularities 
on  the  trial  prejudicial  to  the  accused. 

The  trial  judge  incorporates  the  statement  in  the  bill  that  the  ac- 
cused was  admitted  to  bail,  after  preliminary  examination,  on  a 
different  state  of  facts  from  that  proved  on  the  trial,  and  that  no  ir- 
regularities came  within  the  knowledge  of  the  court. 

The  questions  of  law  relate  to  the  admissibility  of  the  testimony  to 
prove  communicated  threats  by  the  deceased  against  the  accused. 
They  were  decided  in  passing  on  other  bills  in  this  case  before  reach- 
ing the  motion  for  a  new  trial.  The  questions  of  facts  presented  by 
his  motion  for  a  new  trial  are  not  reviewable  by  this  court. 

There  were  other  grounds  of  defence  brought  up  by  bills  of  ex- 
ception in  the  record. 

Counsel  for  the  accused,  in  his  carefully  prepared  brief,  has  not 
presented  any  argument  in  their  support.  We  presume  that  they 
were  abandoned  by  the  defence.  We  have,  nevertheless,  given 
them  consideration,  and  conclude  that  they  also  present  no  ground 
to  reverse  the  action  of  the  District  Court. 

Judgment  affirmed. 


No.  11,381. 
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ON  Motion  to  File  Transcript  of  Appeal  Without  Deposit  for  Costs. 
The  Board  of  Health  havins  failed  to  show  that  It  comes  within  the  statute  *'ex 
emptlng;the  State  from  furnishiDg  security  for  costs  in  the  courts  of  this  State,*' 
a  rule  taken  in  Its  behalf,  upon  the  clerk  of  this  court,  requiring  him  to  file  a 
transcript  without  first  furnishing  the  security  or  making  the  cash  deposit 
required  by  the  rules  of  this  court,  will  be  discharged. 

On  the  Merits. 

The  nuisance  charged,  if  it  exists  at  all,  is  of  that  character  which  should  be  abated. 
A  civil  action  on  behalf  of  the  public  will  lie  if  the  nuisance  is  public. 
A  nuisance ;><?)■  Af  may  be  abated  which  affects  the  health,  and  under  proper  lim- 
itations and  restrictions  a  writ  of  injunctian  may  be  issued. 
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Tho  functions  of  that  writ,  in  behalf  of  the  public,  should  only  be  exercised  on  the 
broad  grounds  of  preventing  irreparable  Injury,  interminable  litigation,  and 
the  protection  of  a  public  right.  Their  exercise  is  subject  to  the  same  perils 
and  liabilities  as  an  individual,  If  the  thing  abated  is  not  in  fact  a  nuisance. 

The  plaintiff  has  alleged  a  nuisance  per  ««. 

For  the  trial  of  an  exception  of  no  cause  of  action,  the  facts  are  necessarily  ad- 
mitted. 

The  right  to  the  writ,  at  this  point  of  the  case,  is  shown  on  the  face  of  the  papers, 
and  therefore  the  injunction  is  reinstated  for  further  proceeding. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Theard,  J. 


On  Motion  to   File   Transcript   of   Appeal 
Without  Deposit  for  Costs. 

Frank  McOUnn,  Attorney  for  the  Board  of  Health,  for  the  motion: 

This  Honorable  Court  has  time  and  again  declared  that  the  State  of 
Louisiana,  as  the  sovereign,  and  as  matter  of  privilege,  is  en- 
titled to  litigate  in  her  own  courts  without  payment  of  costs. 
Succession  of  Townsend,  40  An.  66;  State  vs.  Taylor,  34  An. 
978;  State  vs.  Taylor,  33  An.  1270. 

The  Board  of  Health  is  a  branch  of  the  State  government,  having 
under  its  care  the  health  of  the  entire  State.  Act  1882,  No.  92, 
p.  114,  Sec.  4;  Revised  Statutes  1870,  Title  Quarantine;  Act 
1882,  No.  82,  p.  103,  Sees.  6,  6. 

The  business  which  the  Board  of  Health  conducts  is  strictly  the 
business  of  the  State,  and  it  is  a  branch  of  the  State  government 
purely  and  simply.  If  the  sovereignty  of  the  State  protects  it 
from  paying  costs  in  its  own  courts,  this  sovereign  exemption 
should  apply  to  its  business  by  whatsoever  agency  conducted. 
The  State  must  act  through  agents. 


On  the  Merits. 
Frank  McGloin  for  the  Board  of  Health,  Plaintiff  and  Appellant: 

Issues  or  outlets  through  which  water  flows  from  the  water  closets 
or  cesspools  of  a  large  factory  into  the  gutters  of  a  city  are 
nuisances  per  se,  public  in  their  character.  Parker  and  Worth- 
ington  on  Public  Health  and  Safety,  Sees.  177,  187,  note ;  Wood 
on  Nuisances,  Ed.  1893,  Sec.  578,  p.  799;  lb.,  pp.  150,  582; 
Board  of  Health  vs.  Casey,  3  N.  Y.,  Supp.  899;  18  N.  Y.  St. 
251;  Board  of  Health  vs.  Hutchinson,  12  Stew.  Eq.  218. 
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In  this  State,  the  writ  of  injanction  is  a  statatory  remedy ;  and  a 
legal  remedy,  as  well  as  equitable.  It  will  issue  at  the  instance 
of  the  city  of  New  Orleans  to  abate  a  public  nuisance. 

A  municipal  corporation,  charged  to  preserve  the  public  health 
within  its  corporate  limits,  may  enjoin  a  public  nuisance,  not- 
withstanding its  police  regulations  impose  a  fine  upon  those 
establishing  such  nuisance.  Wood  on  Nuisances,  Ed.  1893,  Sec. 
777,  p.  1119;  Sec.  743,  p.  974;  14  An.  274;  11  M.  620;  36  An. 
163. 

The  Board  of  Health  of  the  State  of  Louisiana  has  jurisdiction  to 
enact  sanitary  ordinances  for  operation  within  the  city  of  New 
Orleans,  and  is  authorized  to  cause  the  removal  of  things  pre- 
judicial to  the  public  health,  and  to  aid  in  discharge  of  this  duty 
it  may  seek  out  injunction  against  persistent  public  nuisances^ 
Act  14  of  1870,  extra  session;  Act  80  of  1877;  Act  92  of  1882. 


Qilmore  <£r  Baldivin  Attorneys  for  Defendants  and  Appellees : 

An  injunction  will  not  be  granted  to  restrain  an  alleged  nuisance 
where  there  is  an  adequate  remedy  by  statute.  Wood  on  Nuis- 
ances, S.  777,  p.  1119. 

The  existence  of  a  legal  remedy  in  cases  of  alleged  nuisances  will 
be  sufQcient  ground  for  withholding  an  injunction.  High  on  In- 
junctions, S.  745. 

Where  an  injunction  granted  ex  parte  has  been  dissolved  by  the  lower 
court  on  exceptions  to  the  jurisdiction  and  of  no  cause  of  action^ 
the  Supreme  Court  will  not  reverse  the  finding  of  the  court  be- 
low and  grant  the  injunction  where  there  is  adequate  remedy 
provided  by  municipal  ordinance  for  procedure  on  abatement  ot 
nuisance. 

A  municipal  ordinance  is  a  statute  within  the  meaning  of  the  word 
as  used  in  the  expression  of  courts  and  text  writers,  '<  Adequate 
remedy  by  statute." 


On  Motion  to  File  Transcript  of  Appeal  Without  Deposit  for. 

Costs. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  On  motion  of  the  counsel  for  the  Board  of  Health 
as  appellant,  a  rule  was  granted  upon  the  clerk  of  this  court  to  show 
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cause  why  its  appeal  shoald  not  be  filed  withoat  making  the  cash 
deposit  required  of  other  parties  litigant,  because  the  Board  of 
Health,  acting  in  the  interest  of  the  State  and  its  people,  is  entitled 
to  litigate  in  the  courts  of  this  State  without  the  payment  of  costs. 

In  answer  to  the  rule  the  clerk  avers  that  (1)  there  is  no  law  of 
this  State  which  exempts  the  plaintiff  in  rule  from  making  the  de- 
posit required  by  the  rules  of  this  court ;  (2)  nor  is  there  any  law 
of  this  State  which  relieves  the  plaintiff  in  rule  from  the  payment  of 
clerk's  costs  incurred  in  this  court. 

Under  the  law  the  clerk  of  this  court  is  entitled  to  demand  and 
receive  fees  which  are  fixed.     R.  S.,  Sec.  756. 

Under  the  roles  of  this  court  the  party  applying  for  the  filing  of  a 
transcript  in  a  cause  in  this  court  must  first  render  to  the  clerk  his 
bond  and  security,  or  make  a  deposit  of  twenty  dollars.  Rule  2. 
The  contention  of  plaintiff  in  rule,  that  the  Board  of  Health  being 
a  part  of  the  machinery  of  the  State  government,  can  not,  for  that 
reason,  be  required  to  pay  costs  or  furnish  Fecurity  for  costs,  is 
applicable  with  equal  force  to  every  municipal  and  parochial  corpo- 
ration in  the  State — they  constituting  a  part  of  the  machinery  of  the 
State  government  also. 

The  law  exempts  the  State  from  furnishing  security  for  costs,  but 
the  exemption  must  be  strictly  construed — the  language  of  the 
statute  being  that  '*  no  court  of  this  State,  nor  officer  thereof,  shall 
demand  of  the  State,  or  of  the  Attorney  General,  any  security  for 
costs,  or  advance  costs,"  etc.     Sec.  1,  Act  65  of  1884. 

Counsel  for  appellant  has  referred  us  to  the  following  cases 
as  supporting  this  theory  of  plaintiff  in  rule,  viz. :  State  vs.  Taylor, 
84  An.  978;  Succession  of  Townsend,  40  An.  66;  State  vs.  Taylor,  33 
An.  1270. 

In  the  first  case  cited  the  court  said:  ''  By  special  legislation  all 
costs  incurred  in  criminal  prosecutions  are  to  be  paid  by  the  respec- 
tive parishes  in  which  the  offence  charged  may  have  been  com- 
mitted.    R.  S.,  Sec.  1042. 

'<  Hence,  it  would  be  a  more  than  idle  ceremony  to  exact  of 
the  State  security  for  costs  which  are  not  chargeable  to  her.  '  It  is 
well  settled  in  American  jurisprudence  that  the  sovereign  never 
pays  costs.'     This  doctrine,  which  is  essential  to  our  system  of  gov- 
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ernment,  was  recently  recogDlzed  by  us  in  the  case  of  the  State  vs. 
Succession  of  Taylor.     33  An.  1271.'' 

The  same  principle  was  recognized  in  Succession  of  Townsend,  40 
An.  66,  and  followed  in  State  ex  rel.  Attorney  General  vs.  Lazarus, 
40  An.  866. 

•It  is  the  duty  of  the  plaintiff  in  rule  to  make  out  a  clear  case  of 
exemption  from  the  rule  of  law  applicable  to  other  litigants,  but  this 
it  has  not  done,  and  its  rule  must  be  discharged. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  plaintiff 's 
rule  be  discharged  at  its  costs. 

On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  was  an  application  for  a  writ  of  injunction 
directed  to  the  defendant. 

The  petition  of  the  Board  of  Health,  in  substance,  sets  out  that 
the  Maginnis  Cotton  Mills  maintains  issues  or  outlets  from  the 
privies  and  cesspools  of  its  large  factory  into  the  public  gutters  of 
the  city. 

That  through  these  outlets  from  the  privies,  cesspools,  or  water 
closets  upon  its  property  to  the  public  gutters  there  flows  fecal  and 
other  offensive,  dangerous  and  injurious  matter  to  the  peril  and 
detriment  of  public  health  and  to  the  inconvenience  of  the  public; 
that  these  issues  or  outlets  are  a  nuisance,  to  abate  which  an  injunc- 
tion should  issue. 

Petitioner  alleges  that  it  has  ordered  and  enjoined  the  defendant 
to  close  these  outlets.  That  the  defendant  refuses  to  comply  and 
has  ignored  the  notices  served. 

The  plaintiff  avers  that  it  is  specially  charged  with  the  protection 
and  preservation  of  public  health  and  the  removal  of  causes  exposing 
the  health  of  the  inhabitants. 

That  the  city  of  New  Orleans  has  prohibited  the  use  of  any  issue 
Or  other  communication  leading  offensive  matter  from  privies, 
water  closets  or  cesspools  into  the  public  streets  or  gutters. 

The  first  of  these  ordinances  in  date,  copied  in  the  transcript, 
ordains  that  privies  shall  be  so  constructed  as  not  to  have  any  outlet 
on  any  street,  way,  yard  or  place,  and  that  any  person  violating  the 
flection  shall  be  liable  to  a  fine  not  to  exceed  twenty  dollars  and  the 
«ourt  shall  order  the  privy  to  be  reconstructed  in  accordance  with 
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the  specifications  contained  in  the  ordinance ;  and  in  case  of  non- 
compliance, the  party  at  fault  shall  be  subject  to  another  penalty  not 
exceeding  twenty  dollars ;  and  it  is  also  ordained  that  the  Board  of 
Health  may  have  the  work  done  required  by  the  ordinance  and  re- 
cover the  expense  from  the  person  not  complying  in  any  court  of 
competent  jurisdiction. 

This  ordinance  was  amended,  and  the  specifications  for  building 
privies  were  changed  and  enlarged  so  that  the  system  shall  apply  to 
factories  and  other  establishments  in  which  a  large  number  of  work- 
men are  employed. 

The  penalties  fixed  in  the  original  ordinance  was  afiOirmed  in  the 
amending  ordinances. 

The  plaintiff  alleges  that  it,  the  Board  of  Health,  also  in  addition 
and  for  reasons  similar  to  those  that  moved  the  city  of  New  Orleans, 
prohibited  the  establishment  or  use  of  the  issues  or  communications 
of  which  it  complains. 

To  the  petition  of  the  plaintiff  exceptions  of  no  cause  of  action  and 
to  the  jurisdiction  of  the  court,  ratione  materisBy  were  filed. 

The  exception  of  no  cause  of  action  only  is  argued  in  this  court. 

This  exception  was  maintained  by  the  judge  of  the  District  Court. 

The  nuisance  being  denouncec  by  ordinances  of  the  city  of  New 
Orleans  and  a  penalty  provided  against  those  who  commit  the  nuis- 
ance, it  is  contended  that  a  writ  of  injunction  should  not  issue,  and 
that  the  authority  seeking  to  abate  the  nuisance  must  find  procedure 
in  the  statute  itself. 

The  Board  of  Health,  by  Act  14  of  1870,  was  invested  by  the  State 
with  the  power  of  removal  of  '^  any  substance,  matter  or  thing  which 
they  may  deem  detrimental  to  health." 

It  was  also  authorized  to  adopt  sanitary  ordinances  and  to  fix 
penalties  for  their  enforcement. 

By  Act  80  of  1877,  the  board  was  given  power,  on  the  concur- 
rence of  the  City  Council,  to  provide  for,  protect  and  preserve,  by 
adequate  means,  the  health  and  salubrity  of  the  city  of  New  Orleans, 
and,  with  the  consent  of  the  council,  incur  reasonabla  expenses  to 
that  end. 

The  act  contains  the  following  section  : 

^*  This  act  shall  not  be  construed  so  as  to  deprive  the  Board  of 
Health  of  any  powers  and  authority  it  has  under  existing  laws." 

Section  6  of  the  act  provides  that  the  ''  board  shall,  in  any  suit  or 
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proceeding  in  which  it  may  be  a  party,  obtain  all  writs,  appeals  or 
other  process  without  being  compelled  to  furnish  bond." 

The  plaintiff  and  the  City  Council  co-operated  in  adopting  the  first 
ordinance,  No.  4077. 

The  amended  city  ordinances  were  passed  by  the  City  Council 
only. 

The  plaintiff  seeks  to  abate  an  alleged  nuisance  by  injunction,  and 
not  by  the  collection  of  a  fine  or  the  removal  of  the  cause  of 
nuisance  by  the  commissioner  of  streets,  in  accordance  with  authority 
conferred  for  such  removal. 

The  authority  to  enforce  the  ordinance  by  imposing  a  fine,  the 
board  contends,  is  too  limited  to  prove  of  any  service;  and  it  is 
urged  that  the  first  fine,  which  may  be  much  less  than  the  limit,  is 
imposable  only  once  for  building  a  privy  in  violation  of  specifica- 
tions, and  the  second  fine,  also  imposable  only  once,  may  be  im- 
posed for  failing  to  obey  the  order  to  reconstruct  the  work  and  make 
it  comply  with  the  ordinance. 

It  is  also  argued,  in  behalf  of  plaintiff,  that  the  jurisdiction  of  the 
Recorder's  Court  does  not  include  jurisdiction  over  all  remedies 
needful  to  enforce  these  ordinances  and  to  secure  prohibition  from 
their  violation  that  will  prove  effective. 

The  defendant  argues,  through  counsel,  that  there  is  adequate 
remedy  by  statute,  and  that  an  injunction  should  not  <<  be  granted 
to  restrain  an  alleged  nuisance." 

In  weighing  the  different  grounds  of  attack  and  defence,  it  sug- 
gests itself  that  the  nuisance  is  no  longer  an  '^alleged  nuisance." 

In  the  present  condition  of  the  case  for  the  purpose  of  the  trial  of 
the  issues  on  the  exception  of  the  defendant  the  nuisance  is  neces- 
sarily admitted. 

The  fact  of  the  nuisance  is  clear. 

The  right  of  the  plaintiff  is  well  defined  and  the  law  on  which  it 
depends  not  doubtful.  They  have  an  established  right  to  remove 
the  nuisance. 

No  judgment  at  law  would  add  to  the  admitted  violation. 

The  right  to  abatement  being  made  manifest  by  the  allegations 
admitted  as  true,  it  only  remains  for  us  to  determine  whether  further 
remedy  shall  be  prosecuted  before  the  Recorder's  Court  or  the  Dis- 
trict Court. 

Each  of   these  courts  has  jurisdiction  Over  certain  questions  in- 
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Yolved.  These  are  questions  exclusively  within  the  jurisdiction  of 
the  District  Court. 

The  fact  that  there  is  a  partial  or  even  complete  remedy  in 
another  tribunal  in  different  proceedings  will  not  alone  prevent  in- 
junctive relief,  but  it  is  good  reason  to  confine  that  relief  to  cases  of  a 
very  plain  character,  with  great  prudence,  where  there  is  a  continuous 
nuisance  and  to  prevent  its  threatened  repetition.  Even  then  every 
step  possible  and  legal  should  be  taken  in  order  not  to  inflict  wrong- 
ful damage  and  loss. 

The  writ  of  injunction  is  of  the  highest  character  and  should  be 
granted  to  municipal  authority  on  the  broad  ground ^only  of  ''  pre- 
venting irreparable  injury,  interminable  litigation,  a  multiplicity  of 
actions  and  the  protection  of  rights.'' 

It  should  be  hedged  by  limitations  and  restrictions,  and  if  needful 
its  enforcement  suspended  until  it  is  ascertained  that  a  public  right 
is  violated. 

'<  If  the  authorities  abate  a  nuisance  under  the  authority  of  an 
ordinance  of  the  city,  they  are  subject  to  the  same  perils  and  liabili- 
ties as  an  individual  if  the  thing  abated  is  not  in  fact  a  nuisance." 
Wood  on  Nuisances,  p.  976,  8d  Ed. 

The  nuisance  is  clearly  of  that  character,  if  it  exists  at  all,  which 
should  be  abated,  if  needful,  by  process  of  injunction. 

We  would  not  feel  justified  in  curtailing  the  court's  authority  in 
cases  of  the  character  of  the  one  at  bar,  unless  the  grounds  were 
quite  clear. 

To  plaintiff  is  given  the  power  and  imposed  the  duty  of^preserv- 
ing  and  promoting  public  health  and  to  that  end  it  is  invested  with 
authority  to  sue  for  the  removal  of  public  nuisances. 

It  may  be  said  of  the  case  at  bar  as  was  said  of  other  similar  cases: 
^<  There  are  many  cases,  of  which  this  would  seem  to  be  one,  where 
the  remedy  by  injunction  would  be  much  more  efiOicacious  than  by 
enforcing  the  penalties  of  an  ordinance."  Wood  on  Nuisances,  8d 
Ed.,  p.  974,  note  1. 

High  on  Injunctions,  3d  Ed.,  p.  668,  approvingly  quotes  the  fol- 
lowing : 

<^  So  if  plaintiff's  right  is  clear  and  the  injury  is  manifest  and  of  a 
constantly  recurring  nature,  the  relief  may  be  granted  without  re- 
quiring the  fact  of  injury  to  be  determined  by  an  action  at  law." 

It  is  announced  with  clearness  and  emphasis  in  Wood  on  Nuisances, 
p.  1120  (note)— 
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'*  Tbafc  an  injanction  is  a  proper  remedy  to  stay  mischief  resulting 
from  a  public  nuisance." 

In  City  of  New  Orleans  vs.  S.  Lambert,  14  An.  247,  the  nuisjance 
was  not  as  great  as  the  nuisance  complained  of  in  the  case  at  bar. 

The  court  held  that  the  facts  set  forth  in  the  petition  authorized 
an  injunction. 

We  do  not  wish  to  be  understood  as  favoring  hasty  action  in  the 
matter  of  injunction  applied  for  without  bond  in  the  interest  of  the 
public. 

But  where  health  is  exposed,  if  there  is  a  nuisance  it  should  be 
abated,  even  if  injunction  most  be  resorted  to  for  its  abatement. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reversed,  the  injunction  reinstated  and  the  cause 
remanded  to  the  District  Court  for  further  proceeding  according  to 
law,  and  that  appellee  pay  the  cost  of  this  appeal. 


No.  11,413. 

L.  E.  DUVALL  AND  WiFE  VS.  HENRY  RODER. 

The  property  was  owned  Jointly  by  the  husband  and  the  wife. 

The  latter  held  under  a  daiion  en  paiement  made  to  her  by  her  husband  in  satisfac- 
tion of  her  paraphernal  rights. 

The  attack  upon  the  title  on  the  ground  that  it  was  a  donation  in  disguise  was 
without  foundation  in  fact. 

The  consideration  is  proTcd,  and  shows  that  the  declarations  of  the  wife  that  she 
was  the  husband's  creditor  arc  true. 

The  forced  heir  of  the  husband  under  no  contingency  would  have  the  right  to 
annul  the  title  placed  on  record  in  good  faith  and  supported  by  ample  testi- 
mony. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Rightor,  J, 


Merrick  &  Merrick  Attorneys  for  Plaintiffs  and  Appellees : 
Where  both  husband  and  wife  join  in  tendering  title  to  a  piece  of 
real  estate,  a  portion  of  which  had  previously  been  conveyed  to 
the  wife  by  the  husband  as  an  alleged  dation  en  paiement,  it  is 
no  defence  for  one  who  buys  and  declines  the  title  to  say  that 
such  dation  en  paiement  by  the  husband  to  the  wife  was  a  dis- 
guised donation. 
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When  the  husband  and  two  corroborating  witnesses  and  corroborating 

documents  show  a  dation  en  paiement  to  be  genuine  and  bona 

fide,  the  defendant,  who  offers  no  evidence,  can  not  refuse  the 

title. 
In  cases  where  the  defence  is  frivolous  the  appeal  will  be  considered 

frivolous  and  ten  per  cent,  damages  awarded. 
If  there  had  been  a  donation  the  sale  to  defendant  would  revoke  it. 

'<  All  donations  made  between  married  persons  during  marriage,. 

though  termed  inter  vivos,  shall  always  be  revocable." 
<^  The  revocation  may  be  made  by  the  wife  without  being  authorized 

to  that  effect  by  her  husband  or  by  a  court  of  justice."    C.  C^ 

Art.  1749  (1742). 
It  is  incredible  that  the  legal  title  should  be  in  two  persons— one  or 

both — and  that  an  imaginary  doubt  of  which  by  some  one  should 

make  the   property  inalienable  and  place  it  out  of  commerce. 

Simplicity  of  title  has,  on  the  contrary,  been  an  object  of  our 

code. 


Henry  P,  Dart  Attorney  for  Defendant  and  Appellant : 

A  purchaser  is  not  bound  to  take  a  title  tendered  by  a  married 
woman,  where  the  source  of  her  title  is  a  dation  en  paiement 
from  her  husband,  unless  she  accompanies  the  tender  with 
proof  of  the  reality  of  the  indebtedness,  extinguished  by  the^ 
dation.     38  An,  813,  814;  35  An.  570-672. 

This  proof  can  only  be  administered  judicially. 

The  costs  and.  expenses  of  so  doing  should  fall  on  the  plaintiff,, 
because  it  is  her  duty  to  tender  a  complete  written  title,  and  the 
judgment,  if  favorable,  is  the  completion  of  such  title  in  her.. 
C.  C.  2466. 

Until  she  does  so,  her  title  is  afloat,  and  the  facts  necessary  to 
anchor  it  must  be  established,  so  that  thereafter  there  may  be 
some  fixed  and  permanent  record. 

By  necessity  the  court  must  be  the  depositary  of  such  record,  and 
its  judgment  the  evidence  thereof. 

This  proof  of  indebtedness  can  not  be  made  by  the  husband  only;  his 
testimony  adds  nothing  to  the  authentic  declaration  in  the  act 
of  dation,  which,  of  itself,  is  of  no  protection  to  the  purchaser, 
who  is  liable  -  to  attack  by  the  heirs  of  the  transferror,  or 
his  creditors.    The  proof  should  be  such  as  is  required  to  estab- 


816  SUPREME  COURT  OF  LOUISIANA. 

Ddvall  and  WKe  vg.  Roder. 

lish  any  contract  over  five  hundred  dollars  in  amount.  88  An. 
813-814. 

If  the  proof  does  not  maintain  the  allegation  of  indebtedness,  the  act 
of  dation  en  paiement  becomes  merely  a  donation  inter  vivos,  and 
a  donation  can  not  convey  such  an  absolute,  indefeasible  title  as 
can  be  forced  on  a  purchaser,  unless  the  donor  is  dead,  and  the 
status  of  his  estate,  as  to  debt  and  heirship,  fixed.  The  title  is 
dangerous  so  long  as  he  lives.  Carroll  vs.  Cockerham,  38  An. 
818-814. 

The  husband  and  wife  sign  the  act  of  tender  and  join  in  the  suit  to 
enforce ;  that  is,  nevertheless,  no  protection  to  the  purchaser, 
where  it  appears  that  the  dation  is  of  a  moiety  only  of  the  prop- 
erty, the  husband  holding  title  to  the  other,  so  that  both  are 
necessary  parties  to  act  and  suit  to  convey  the  moiety  which 
each  holds.  If  anything,  their  joinder  is  but  a  reiteration  of 
the  undivided  ownership  established  by  the  dation.  It  can  not 
be  construed  as  a  sale  by  the  husband  of  the  whole,  for  the  act 
of  dation  stands  until  revoked  or  rescinded,  good  as  a  donation, 
if  unmaintaiaed  by  proof  of  the  reality  of  the  consideration. 
38  An.  819-820. 

The  rule  that  a  purchaser  can  not  be  forced  to  take  a  title  about 
which  a  lawsuit  may  hereafter  arise,  or  which  is  involved  in 
question  or  doubt,  is  a  liberal  rale,  which  requires  the  court  to 
examine  the  question  in  all  its  aspects,  and  practically  to  decide 
whether  there  is  any  real  danger  to  the  purchaser,  even  if 
eventually  a  suit  should  be  brought  by  interested  parties  who 
are  not  now  before  the  court.  James  vs.  Meyer,  41  An.  1100; 
Hero  vs.  Block,  44  An.  1032. 

In  suits  like  these  the  purchaser  who  acquiesces  in  the  decision  of 
the  lower  court  saves  nothing;  it  avails  not  even  to  force  a  pur- 
chaser under  him.  He  must  at  his  peril  obtain  the  opinion  of 
the  court  of  last  resort. 

For  so  doing  he  should  never  be  mulcted  in  damages.  Such  an  ap- 
peal is  not  frivolous.    James  vs.  Meyer,  41  An.  1102. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.     The  plaintiffs  sued  the  defendant  to  compel  him  to 
accept  title  to  a  house  and  lot  described  in  their  petition. 


NEW  ORLEANS,  APRIL,  1894.  817 

Davall  and  Wife  ts.  Roder. 

The  title  tendered  is  in  the  name  of  L.  E.  Davall  and  wife.  The 
property  had  been  sold  to  L.  E.  Davall  in  the  year  1890  for  the  earn 
of  three  thoasand  three  handred  dollars. 

The  wife  acqaired  her  half  in  indivision  by  dation  en  paiement 
from  her  hasband  on  the  18th  day  of  Aagast,  1892,  at  a  valae  of  two 
thoasand  dollars. 

In  reference  to  the  wife's  half,  the  defendant  argaes  that  he  could 
not  safely  accept  the  wife's  title  without  proof  of  a  real  considera- 
tion moving  the  giving  in  paymert  by  her  husband;  that  the  act  is 
only  a  prima  fcuiie  title  and  no  more  protection  than  would  be  a 
donation  inter  mvos  between  the  same  parties. 

That  if  the  dation  was  in  reality  without  consideration  or  a  dis- 
guised donation,  there,  could  in  a  proper  contingency  be  an  attack 
upon  the  title  by  forced  heirs. 

The  judge  of  the  District  Court  rejected  that  defence  and  pro- 
nounced judgment  in  favor  of  the  plaintiffs,  from  which  the  defend " 
ant  appeals. 

The  record  contains  ample  testimony,  showing  that  L.  E.  Duvall,^ 
one  of  the  plaintiffs,  was  indebted  to  Mrs.  Duvall,  his  wife,  for 
property  brought  him  in  marriage. 

It  was  in  satisfaction  of  that  debt  that  the  transfer  was  made. 

Witnesses  established  that  she  had  brought  a  larger  amount  in  mar- 
riage than  the  sum  at  which  the  property  was  valued,  and  for  which 
she  had  become  the  owner. 

The  total  consists  of  different  items,  in  regard  to  which  there  i» 
some  difference  among  the  witnesses  as  to  the  respective  amounts. 

Adding  the  minimum  amounts  established  by  each  witness  a& 
sums  for  which  the  husband  was  responsible  to  his  wife,  the  total  i» 
more  than  sufiOicient  to  prove  the  complete  reality  of  the  considera- 
tion. 

Moreover,  the  wife  was  in  possession  under  a  title  placed  of  record 
some  time  prior  to  the  sale  to  the  defendant. 

It  operates  as  a  notice  that  she  was  the  owner  in  the  absolute  en- 
joyment of  the  property  as  owner;  that  she  had,  under  a  permissive 
article  of  the  Civil  Code,  chosen  to  accept  in  complete  satisfaction 
of  the  claims  stated  in  the  deed  as  due  her  by  her  husband. 

We  are  not  inclined  to  enlarge  the  principles  held  in  the  case  of 
Tessier  vs.  Reussel,  41  An.  474,  regarding  donation  inter  vivos.  If  not 
kept  within  reasonable  limits  it  would  have  the  effect  of  placing 
52 
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property  oat  of  commerce  in  every  case  in  which  a  discussion  can 
be  raised  regarding  the  sufficiency  of  the  consideration  of  a  dation 
en  paiement. 

All  considerations  in  law  and  morals  unite  to  the  conclusion  that  a 
married  woman  should  be  held  bound  by  her  declarations  in  an  au- 
thentic deed  that  she  was  a  creditor  of  her  husband  for  the  price  of 
the  property  transferred. 

Her  forced  heirs  would  not  be  in  a  better  position,  to  have  an  act 
annulled,  passed  in  the  utmost  good  faith,  with  every  appearance  of 
fairness  and  valid  consideration,  amply  supported  by  the  testimony 
of  the  witnesses. 

The  appellees,  in  their  answer  to  the  appeal,  pray  for  ten  per  cent, 
damages  for  frivolous  appeal. 

The  defendant's  groands  of  defence  were  not,  by  any  means,  de- 
void of  all  merit. 

He  sought  to  acquire  a  title  translative  of  property,  free  from  all 
claims  in  every  possible  contingency.  The  facts  were  such  that  it 
was  entirely  reasonable  to  seek  the  decision  of  the  court  of  last  re- 
sort in  order  to  place  at  rest  all  possible  discussion  ab6ut  the  title. 

The  defendant  urges  that  plaintiffs  must  stand  the  expense  of 
making  a  perfect  title,  and  that  such  expense  covers  the  costs  of 
this  suit  they  should  be  condemned  to  pay. 

We  deem  it  sufficient  answer  to  say  that  costs  are  due  him  who 
recovers  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellant's  costs. 


46    818 
47732 


No.  11,414. 
Reims  Abes  and  Wife  vs.  Aaron  Davis. 

Donations  between  the  spouses  are  revoeable  by  mutual  consent,  and  when  re- 
voked, the  property  returns  to  the  estate  of  the  donor  freed  from  any  claim  of 
his  heirs  for  their  legitime,  which  might  have  attached  to  the  property  If  the 
donation  had  not  been  revoked.  Civil  Code,  Articles  1493,  1559;  Scudder  vs. 
Howe,  44  An.  110.^. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monroe  J  J, 
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James  Wilkinson  Attorney  for  Plaintiffs  and  Appellants : 

The  revocation  by  mutual  consent  of  a  donation  restores  the  prop- 
erty to  the  donor  and  dissolves  the  original  donation.  Scudder 
vs.  Howe,  44  An.  1107. 

Donations  propter  nuptias  between  the  spouses  are  subject  to  this 
right  of  revocation  by  mutual  consent.  Rev.  C.  C,  Articles 
1745,  1734,  1559,  par.  4;   1740,   1749,  1564. 


A.  J.  Peters  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  suit  is  to  compel  defendant  to  accept  title  and  pay 
for  property  sold  to  him  by  plaintiff,  Heims  Abes.  The  defence  is 
the  property  was  donated  by  plaintiff  to  his  wife  m  their  marriage 
contract;  that  though  this  donation  was  afterward  revoked,  the  prop- 
erty by  the  effect  of  the  donation  became  and  is  now  subject  to  any 
claims  of  the  donor's  children  for  their  legitime.  The  judgment  of 
the  lower  court  was  in  favor  of  defendant  and  plaintiff  appeals. 

Donations  between  the  spouses  are  revocable.  When  revoked  the 
property  returns  to  the  donor  free  from  any  claims  of  his  children 
for  their  legitime  they  might  have  if  the  donation  was  not  revoked. 
In  other  words  the  property  returns  to  the  donor  not  by  any  new 
title,  but  simply  because  the  donation  is  deemed  never  ,to  have  taken 
place.  It  follows  that  the  plaintiff,  Abes,  can  sell  and  his  vendee 
can  acquire  the  property  as  freely  as  if  the  donation  had  never  been 
made.  Civil  Code,  Articles  1749,  1559,  par.  4;  Scudder  vs.  Howe, 
44  An.  1103. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided,  annulled  and  reversed,  and  that  th^ 
defendant,  Aaron  Davis,  be  and  he  is  hereby  9rdered  to  complete  the 
sale  of  the  property  described  in  the  petition,  purchased  by  him 
from  plaintiff,  Heims  Abes,  and  that  he  pay  plaintiff  the  price  there- 
for stipulated  to  be  paid,  to -wit:  nine  thousand  dollars,  with  legal  in- 
terest from  judicial  demand,  with  costs  of  appeal  and  of  the  lower 
court. 


.    I 
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No.   11,387. 
Peter  Fabacher  vs.  Bryant  &  Mather. 

Courts  will  not  adjust  a  controversy  arising  out  of  the  Illegal  purpose  and  attempt 
of  a  Draymen's  Association  to  deprive  (he  presses  of  this  city  of  the  right  to 
choose  the  labor  required  for  hauling  cotton,  the  association  proposing  to 
accomplish  this  by  passing  a  tariff  of  charges  for  hauling,  designating  their 
members  to  do  the  hauling,  and  subscribing  money  to  prevent  the  presses  from, 
obtaining  any  labor  except  that  furnished  by  the  association,  to  be  paid  accord- 
ing to  their  tariff,  and  the  testimony  showing  that  the  purpose  was  made  effec- 
tive by  the  money  put  up  by  the  association  and  other  methods  by  which  non- 
union men  were  compelled  to  abandon  the  service  of  the  presses.  Civil  Code, 
Oy/  Arts.  1893, 1896;   India  Association  vs.  K,ptck,  14  An.  118;   Gravier  vs.  Carraby,  17 

La.  142,  and  cases  collected  In  2d  Hennen's  Digest,  1007,  No.  1. 

The  court  In  aid  of  public  policy  and  the  law  will  notice  Irrespective  of  the  plead- 
ings that  the  controversy  submitted  for  adjudication  grows  out  of  illegal  pur- 
poses or  combinations,  and  that  Illegality  manifested  by  the  record,  it  Is  oblig- 
atory on  the  court  to  dismiss  the  suit.    Ibid. 

\  PP^AL  from  the  Civil  District  Court,  Parish  of  Orleans. 
^*'     Monroe,  J. 


Lazarus^  Moore  &  Luce  Attorneys  for  Plaintiffs  and  Appellants : 

Bryant  &  Mather  refused  to  carry  out  in  good  faith  the  contract 
into  which  they  had  entered,  and  because  of  the  violation  of  said 
contract  by  them,  Fabacher,  in  consequence  thereof,  sustained 
damages  which  are  fully  and  specifically  set  out  in  the  petition, 
and  are  as  amply  sustained  by  the  evidence. 

As  an  excuse  for  this  gross  breach  of  their  contract,  Bryant  &  Mather, 
admitting  that  Peter  Fabacher  was  given  the  contract  to  do 
the  hauling  as  set  out  in  his  petition,  say  that  they  entered  into 
this  contract  with  Fabacher  upon  the  supposition  and  repre- 
sentation of  said  Fabacher  that  he  had  been  assigned  to  do  the 
hauling  by  the  Draymen's  Association,  but  that  subsequently 
they  discovered  that  Fabacher  had  not  been  selected  by  the 
said  association  to  do  their  hauling,  but  that  one  Thomas  Egan, 
Jr.,  had  been;  that,  thereupon,  they  withdrew  from  their 
contract  with  Fabacher  and  gave  their  hauling  to  said  Egan, 
who  defendants  allege  had  truly  been  selected  by  the  Dray- 
men's Association  to  do  the  hauling  of  cotton  for  the  Louisiana 
Press. 
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They  further  contend  that  Peter  Fabacher  never  had  been  selected 
by  the  Draymen's  Association  to  do  the  hauling,  and  that  any 
representation  or  pretext  on  his  part  that  he  had  been  is  abso- 
lutely untrue  and  unfounded;  and  that,  on  the  contrary,  the 
minutes  of  the  association  show  that  Thomas  Egan,  Jr.,  had 
been  allotted  to  do  the  hauling  of  the  said  press  on  August  6, 
1891,  and  by  reason  of  this  allotment  and  the  false  representa- 
tions of  said  Fabacher  they  had  canceled  and  withdrawn  the 
contract  they  had  made  with  said  Fabacher. 

They  go  on  further  and  set  up  that  Egan  guaranteed  to  hold  them 
harmless  in  the  premises  if  they  would  withdraw  their  contract 
from  Fabacher,  and  to  pay  and  reimburse  them  all  such  damage, 
counsel  fees,  etc.,  which  they  may  sustain  in  the  event  of  the 
court  holding  them  liable  in  damages  for  breach  of  their  con- 
tract with  Fabacher;  and  they  call  said  Thomas  Egan,  Jr.,  in 
warranty. 

The  answer  of  Egan,  the  warrantor,  is  substantially  the  same  as  that 
of  Bryant  &  Mather.  He  denies  that  Fabacher  ever  was  se- 
lected by  the  Draymen's  Association  to  do  the  inhauling  of  the 
press.  He  admits  that  he  (Egan)  was  selected  for  such  hauling 
by  the  association,  and  joins  Bryant  &  Mather  in  their  general 
averments  against  Fabacher. 


E,  D.  Saunders,  E,  W,  Huntington  and  H.  L.  Duf<mr  Attorneys  for 
Defendants  and  Warrantor,  Appellees : 

Bryant  &  Mather  were  under  compulsion,  in  order  to  carry  on  their 
business,  to  take  such  draymen  as  were  assigned  them  by  the 
Draymen's  Association. 

They  first  made  a  contract  with  Egan,  a  member  of  that  association. 

Then  Fabacher  came  to  their  oflSce,  introduced  himself  and  declared 
that  the  association  had  assigned  him  their  work.  Believing 
this  representation  to  be  true  they  gave  him  an  order  on  car- 
riers for  their  cotton. 

Neither  Bryant  &  Mather  nor  Fabacher  said  a  word  as  to  the  rate 
at  which  the  hauling  was  to  be  done. 

Egan  next  turns  up  and  denies  that  the  association  had  assigned  the 
work  to  Fabacher. 
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For  two  or  three  weeks  all  parties,  Bryant  &  Mather,  Fabacher  and 
Egan,  are  appealing  to  the  association  to  decide  to  whom  it  had 
assigned  the  work. 

The  final  decision  of  the  association  was  in  favor  of  Egan  and  against 
Fabacher. 

ThiBre  was  no  contract  between  Bryant  &  Mather  and  Fabacher. 

(a)  Because  the  sole  representation  by  which  he  obtained  the  order 
on  the  carriers,  viz.:  his  statement  that  bis  association  had 
assigned  him  the  work,  was  eventually  declared  to  be  untrue  by 
the  association  itself. 

(b)  Because  there  was  no  agreement  as  to  one  of  the  essential 
elements  of  the  contract  of  hiring,  viz. :  the  price  at  which  the 
work  was  to  be  done.  The  order  on  the  carriers  did  not  fix  the 
price,  and  nothing  was  said  on  that  subject  by  either  party. 

No  damages  recoverable  even  if  there  were  a  contract : 

(a)  Because  it  was  Fabacher's  duty  to  sell  the  mules  promptly,  and 
so  diminish  the  loss;  instead  of  which  he  kept  them  several 
months,  said  nothing  to  defendants,  let  the  best  season  for  sell- 
ing pass,  and  sold  at  the  worst  season. 

(b)  Because  it  is  not  shown,  even  by  plaintifl!'s  own  witnesses,  that 
Fabacher  would  have  made  any  profit  if  he  had  kept  the  con- 
tract. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff,  engaged  in  the  business  of  haulin)?  cot- 
ton for  the  presses  in  this  city,  alleges  he  was  employed  by  defend- 
ants, proprietors  of  the  Louisiana  Cotton  Press,  to  do  what  is  termed 
the  inhauling  of  cotton  for  that  press  for  the  seasons  of  1891-92. 
The  petition  alleges  the  breach  of  the  contract  and  claims  large 
damages.  The  answer  of  the  defendants  is,  in  effect,  that  at  the 
period  of  the  alleged  contract  there  was  no  option  for  the  presses  of 
this  city  in  respect  to  the  employment  of  draymen,  but  they  had  to 
engage  those  designated  by  the  Draymen's  Association;  that  ac- 
cordingly they  contracted  with  Thomas  Egan,  a  member  of  the 
association,  that  later  the  plaintiff  called  on  defendants,  announced 
himself  as  the  choice  of  the  association,  and  under  that  representa- 
tion they  were  led  to  give  him  an  order  for  cotton  intended  for  their 
press,  but  the  representation,  the  answer  avers,  was  untrue;  that, 
in  fact,  Egan,  with  whom  they  had  already  contracted,  had  been 
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selected  by  the  asBociation,  and  he  claimed  his  rights,  which  de- 
fendants recognized.  That  defendants,  alleging  that  Egan  was  bound 
to  defend  them  against  the  demand  in  the  petition,  called  him 
in  warranty.  The  warrantor  answered,  averring  his  selection  by  the 
association,  his  rights  under  his  contract  with  defendants,  and  con- 
troverting the  plaintiff's  demand.  The  case  was  submitted  to  a 
jury;  the  verdict  was  for  plaintiff,  but  on  the  new  trial  granted  by 
the  court  judgment  was  rendered  in  favor  of  defendants,  and  plain- 
tiff appealed.  The  record  of  over  seven  hundred  pages  teems  with 
exceptions  to  the  testimony  and  ruling  of  the  lower  court,  but  the 
case  as  presented  to  this  court  submits  the  issue  for  our  determina- 
tion without  reference  to  the  exceptions. 

It  is  in  evidence  that  the  Associated  Draymen  of  the  city,  in  the 
cotton  season  of  1891-92,  adopted  a  tariff  of  charges  for  hauling  cot- 
ton, and  undertook  to  distribute  among  the  members  of  the  associa- 
tion the  hauling  of  the  various  presses.  In  the  theory  of  this 
association,  the  presses  were  to  be  consulted  neither  in  reference  to 
the  price  to  be  paid  or  as  to  those  who  should  do  the  hauling.  It  is 
claimed,  however,  that  in  all  this  the  association  contemplated  no 
compulsion  whatever  to  be  exerted  on  the  presses.  The  weight  due 
to  this  disclaimer  of  compulsion  is  well  illustrated  by  the  record.  It 
is  established  that,  not  content  with  organizing  the  labor  of  the  city 
on  a  tariff  of  charges  and  assigning  to  the  various  presses  the  dray- 
men to  be  employed  by  them,  the  members  of  the  association  sub- 
scribed money  to  put  it  beyond  the  power  of  the  presses  to  employ 
any  other  than  association  or  union  men.  The  precise  method  in 
which  it  was  proposed  to  use  the  money  is  not  disclosed  by  the  rec- 
ord. Whether  to  keep  union  men  from  working  in  the  presses  until 
the  draymen's  tariff  of  charges  was  accepted,  or  to  deter  non-union 
men  from  that  service,  the  effect  was  the  presses  were  utterly  un- 
able to  obtain  any  labor  except  that  prescribed  by  the  association,  to 
be  paid  the  prices  exacted  by  the  tariff.  Any  exertion  of  choice  by 
the  presses  in  respect  to  the  labor  required  for  hauling  resulted  in 
non-union  men  being  driven  from  their  drays.  The  defendants  had 
exercised  their  supposed  right  of  choosing  their  labor,  and  their 
choice  had  fallen  on  non-union  men.  But  after  a  struggle  of  a  few 
days  the  men  selected  by  the  defendants  were  compelled  to  leave  their 
employment.  In  the  language  of  the  president  of  the  association,  tes- 
tifying in  this  case,  the  non-union  men  "quit."     Tlie  methods  that 
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made  them  **  quit "  were,  to  say  the  least,  not  pacific.  In  the  letter  we 
find  in  the  record  of  the  plaintiff,  he  congratulates  the  association  on 
its  success  over  the  non-union  men  who  for  a  few  days  of  hopeless 
effort  attempted  to  dray  for  defendants.  The  officers  of  the  associ- 
ation who  testify,  strenuously  disclaim  violence,  as  not  within  the 
scope  of  the  association.  An  or^^anization  with  its  tariff  of  charges  and 
allotment  of.members,  to  be  accepted  l)y  the  presses,  makes,  we  think, 
a  large  advance  toward  promoting  violence,  when  it  puts  up  money 
to  prevent  the  employment  of  any  except  its  members,  and  this  ten- 
dency of  the  measares  of  the  association,  we  think,  finds  illustration 
in  the  record.  Other  methods  serve  as  effectively  as  the  money,  the 
subscription  of  which  is  avowed,  and,  it  is  our  conclusion,  were  em- 
ployed. 

In  the  condition  existing  in  this  city  in  the  beginning  of  the  cotton 
season  of  1891-92,  the  defendants  found  themselves  with  no  alterna- 
tive in  respect  to  the  labor  needed  for  the  hauling  of  cotton.  It  was 
union  men  at  tariff  prices  or  no  labor.  The  defendants  acted  on  the 
theory  that  at  least  they  would  be  permitted  to  choose  a  union  man, 
and  accordingly  selected  Egan,  the  warrantor  in  this  case,  who 
claimed  the  Louisiana  press  had  been  assigned  to  him  by  the  asso- 
ciation. Hardly  had  this  contract  with  Egan  been  closed,  when  the 
plaintiff  Fabacher  presented  himself  with  the  claim  he,  and  not  Egan, 
had  been  chosen  by  the  association.  The  plaintiff  testifies  it  was  not 
his  purpose  to  force  himself  on  defendants.  There  was,  however,  in 
his  intercourse  with  defendants  no  discussion  or  preliminaries  usual 
to  the  making  of  contracts  when  the  parties  occupy  equal  positions. 
The  defendants  recognized  the  potency  of  the  selection  of  the 
plaintiff  by  the  association  stated  by  the  plaintiff,  and  on  the  faith  of 
that  representation  gave  plaintiff  an  order  for  the  delivery  of  the 
cotton  intended  for  their  press.  It  is  this  order  the  plaintiff  deems 
his  contract.  Here  the  defendant  supposed  the  trouble  ended. 
They  had  under  pressure  discarded  the  non-union  labor  previously 
secured;  they  had  next  engaged  Egan,  a  union  man,  and  because  he 
was  a  member  of  the  all-powerful  association,  and  now  at  the  re- 
quirement of  the  association,  as  they  supposed,  they  employed 
Fabacher.  But  Egan  clung  to  his  contract,  strenuously  denied  that 
Fabacher  had  been  selected,  and  notified  defendants  he  would  hold 
them  for  damages  if  they  undertook  to  withdraw  from  him  the  hauling. 
Thus  the  unfortunate  defendants  practically,  with  no  control  over 
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their  contract,  were  involved  from  no  fault  of  their  own  in  the  con- 
tention between  two  members  of  the  association  whether  one  or  the 
other  had  been  chosen  to  do  the  work  of  the  press.  The  defendants  in 
urgent  need  of  labor,  with  no  opportunity  of  obtaining  it  except  from 
the  association,  and  compelled  to  exercise  their  jadgment  between 
the  two  contestants,  determined  Egan  had  the  better  claim  of  recogni- 
tion by  the  association  gave  him  their  order  for  all  cotton  intended 
for  the  Louisiana  press.     The  result  is  this  suit  by  plaintiff. 

It  is  claimed  the  court  is  call^d  on  to  determine  the  issue  whether 
plaintiff  had  any  contract  with  defendant  and  to  annul  damages  if 
the  contract  exists  and  has  been  violated  by  defendant.  In  our  ap- 
preciation there  is  another  question  forced  on  our  attention  by  this 
record.  The  court  is  practically  called  on  to  find  whether  Egan  or 
plaintiff  was  chosen  by  the  association,  and  when  that  issue  is 
determined  to  give  effect  to  the  actions  of  the  association  prescrib- 
ing to  defendants  the  employment  of  one  or  the  other  of  these  con- 
testants. For  plaintiff's  asserted  employment  rests  on  his  represen- 
tation of  selection  by  the  association,  and  if  there  was  no  basis  for 
that  representation  there  is  no  ground  for  plaintiff  to  complain  that 
defendants  gave  their  hauling  to  Egan.  All  the  parties  accept  that 
this  issue  of  the  choice  of  the  association  is  that  to  be  solved  by  this 
court,  and  to  that  end  the  minutes  of  the  association  and  copious 
testimony  of  its  proceedings  undertaking  to  prescribe  the  persons, 
members  of  the  association,  to  do  the  hauling  for  the  presses  of  the 
city,  have  been  put  in  evidence  and  discussed  at  the  bar.  It  is  the 
right  of  the  members  of  the  association  to  establish  their  tariff  of 
charges  and  decline  service  unless  on  their  terms.  But  when  the 
association  goes  beyond  this,  and  undertakes  by  subscriptions  of 
money,  or  other  means,  to  prevent  the  presses  of  this  city  from 
obtaining  any  labpr  for  hauling  cotton  except,  that  furnished  by  the 
association,  that  purpose  of  the  association  is  plainly  repugnant  to 
public  policy  and  the  law.  It  was  in  aid  of  and  an  essential  part  of 
that  illegal  purpose  that  the  association  designated  its  member, 
whether  one  or  the  other  of  the  contestants,  to  do  the  hauling  of  the 
Louisiana  press.  It  is  said  this  designation  was,  after  all,  a  mere 
recommendation.  This  argument  supposes  the  presses  were  unable 
or  unwilling  to  select  the  required  labor,  and  referred  that  selection 
to  the  association.  The  so-called  recommendation  should  bear 
another  name.     It  carried  the  significance,  accept  the  recommenda- 
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tion  or  no  labor  will  be  attainable,  and  the  power  and  machinery  of 
the  association  it  is  manifest,  from  this  record,  were  competent  to 
enforce  that  significance.  How  was  it  nntil  all  had  been  made  to 
realize  the  potency  in  this  respect  of  the  association,  that  the  de- 
fendants yielded  all  choice?  The  non-nnion  men  originally  selected 
by  them  were  denied  admission  as  union  men,  compelled  to  abandon 
their  drays,  and  the  letter  of  the  plaintiff  himself  exults  in  this 
triumph  over  defendants'  rights.  It  is  clearly,  in  the  prosecution  of 
the  unlawful  purpose  of  preventing  defendants  from  procuring  labor 
of  their  choice  and  compelling  the  employment  of  union  men  desig- 
nated by  the  association,  that  the  issue  in  this  cause  arises,  to  be 
solved  by  an  examination  of  the  proceedings  of  the  association  and 
when  thus  ascertained  this  court  is  expected  to  enforce.  If 
Fabacher  is  adjudged  to  have  been  the  choice  of  the  association,  his 
asserted  contract  is  to  be  maintained  and  defendants  mulcted  in 
damages.  If  Egan  is  found  to  have  been  more  fortunate  in  the  de- 
liberations of  this  body,  then  defendant's  contract  with  him  is  to  be 
permitted  to  stand.  The  designation  of  either  is  linked  to  an  illegal 
purpose  in  aid  of  which  there  is  on  the  plainest  principles  no  appeal 
to  the  courts.  It  is  trite  in  our  jurisprudence  that  contentions  origi- 
nating in  unlawful  purposes  are  not  to  be  brought  into  courts  of 
justice.  It  is  obligatory  on  the  court  to  take  notice,  irrespective  of 
the  pleadings,  of  the  phase  of  this  controversy  under  discussion  and 
conspicuous  in  this  record.  It  is  deemed  appropriate  on  this  occa- 
sion to  convey  the  instruction  that  a  controversy  of  this  character 
can  find  no  adjustment  here,  but  the  parties  will  be  left  as  they 
stand..  Civil  Code,  Arts.  1893,  1895;  India  Association  vs.  Kock,  14 
An.  168;  Gravier  vs.  Carraby,  17  La.  142,  and  cases  collected  in  2d 
Hennen's  Digest,  p.  1007,  No.  1. 

Our  learned  brother  of  the  lower  court  was  in  some  doubt  whether 
duress  as  a  defence  was  pleaded.  He  finally  left  it  to  the  jury  as  an 
issue  to  be  determined.  He  was  right  in  this.  The  jury,  notwith- 
standing his  charge,  gave  plaintiff  a  verdict.  That  the  lower  court 
set  aside  and  dismissed  the  suit  fully  warranted,  we  think,  by  the 
record. 

It  may  be  added  that  the  motive  or  consideration  for  the  contract 
asserted  by  plaintiff,  arising  as  it  did  from  the  representation  that 
he  had  been  selected  by  the  association,  the  import  of  that  repre- 
sentation was  practically  that  the  association  had  definitely  settled 
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for  defendants  the  party  they  should  employ.  In  point  of  fact, 
there  h^^d  been  no  such  settlement.  There  were  meetings  after 
plaintiff's  representation  to  determine  the  question.  The  fortunes  of 
the  contestants  fluctuated,  as  one  or  the  other  had  friends  at  these 
meetings.  Egan  claimed  selection  in  August.  Plaintiff  asserted  his 
selection  in  September.  Plaintiff  maintained  his  ground  at  three 
meetings,  but  the  contention  went  on.  The  defendants  had  no  access  to 
the  meetings,  nor  voice  nor  part  in  their  deliberations,  to  determine 
who  should  do  their  work.  This  suit  affirms  they  are  to  suffer  be- 
cause of  the  uncertainty  in  the  councils  of  the  association.  If  they 
yielded  to  plaintiff  they  were  menaced  with  Egan's  suit.  Assured 
by  Egan  he  had  been  chosen,  and  abiding  by  their  contract  with  him, 
they  are  subjected  to  this  suit.  But  at  the  final  meetings  of  the  asso- 
ciation on  the  1st  and  12bh  of  October  the  choice  of  the  associa- 
tion was  declared  to  rest  on  Egan. 

If  there  were  no  other  ground,  we  think  this  final  action  should 
have  relieved  the  defendants  from  this  suit  on  an  asserted  contract, 
the  assent  to  which,  if  assent  it  can  be  called,  rested  on  the  plaintiff's 
representation  that  he  had  been  chosen,  not  verified  by  the  action  of 
the  association  whose  choice  of  himself  he  had  undertaken  to  affirm. 

It  is*  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed,  at  the  costs  of  the  appellant. 


No.  11,546. 
State  of  Louisiana  vs.  Joseph  E.  Touchbt. 

1.  Section  1010  of  the  Revised  Statutes  makes  it  the  duty  of  a  justice  of  the  peace 
to  order  arrests  for  alleged  crime  urou  the  oath  of  one  or  more  "credible" 
witnesses.  It  is  not  the  statement  or  even  the  allldavit  of  every  person  upon 
which  he  is  called  to  act  or  which  furnishes  the  "  knowledge  conveyed  to  a 
public  officer"  which  opens  the  running  of  prescription  against  a  prosecution 
for  crime. 

2.  The  law  contemplates  that  an  ofllcer  shall  bring  a  sound  legal  discretion  to 
bear  in  ascertaining  whether  a  charge,  if  made,  should  be  seriously  considered, 
and  where,  under  the  special  facts  ol  a  particular  case,  an  officer  was  warranted 
in  not  taking  action  upon  what  is  afterward  set  up  in  a  plea  of  prescription  as 
his  knowledge  of  the  commission  of  a  crime  by  a  particular  person  the  plea 
is  properly  overruled. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  Vermilion. 
Allen,  J. 
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M.  J.  Cunningham,  Attorney  Qeneral,  and  M.  T.  Gordy,  Jr,,  Dis- 
trict Attorney,  for  the  State. 


L.  L.  Bourges  and  W.  P.  Edwarda]  Attorneys  for  Defendant  and 
Appellant. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  defendant  was  convicted  of  having  stolen  a 
coat  and  he  has  appealed.  He  urges  in  this,  as  he  did  in  the  lower 
court,  the  prescription  of  one  year  in  bar  of  the  action. 

The  crime  is  charged  to  have  been  committed  on  the  10th  of  April, 
1892.  The  information  against  the  accused  was  filed  on  September 
12,  1893.  It  contained  a  declaration  that  it  was  filed  within  one 
year  from  the  time  that  the  information  in  relation  thereto,  came  to 
the  knowlege  of  a  public  officer  having  power  to  direct  investiga- 
tions and  prosecutions. 

Testimony  was  introduced  to  disprove  the  correctness  of  this  state- 
ment. 

It  appears  that  one  Sevenne  Conners  was  originally  charged  with 
the  crime  upon  an  affidavit  made  against  him  before  J.  Nelson 
Greene,  justice  of  the  peace  of  the  third  ward  for  the  parish  of 
Vermilion.  As  the  result  of  a  preliminary  examination  he  was  sent 
before  the  District  Court.  He  was  twice  tried.  On  the  first  trial  the 
jury  disagreed.  After  the  second  trial  the  record  shows  he  was  dis- 
charged, but  does  not  show  under  what  circumstances  the  discharge 
took  place.  We  infer  that  he  was  either  acquitted  or  there  was 
another  mistrial  and  an  abandonment  by  the  State  of  the  charge 
against  him,  for  on  the  day  of  his  discharge  the  information  men- 
tioned was  filed  against  defendant  Touchet.  The  district  attorney 
says  in  his  testimony  that  it  was  only  upon  the  second  trial  of  Con- 
ners that  the  evidence  pointed  to  the  present  defendant  as  the  guilty 
party;  that  the  evidence  taken  on  the  preliminary  examination, 
and  that  on  the  first  trial  indicated  that  the  charge  against  Con- 
ners was  well  founded.  That  immediately  on  ascerraini  ^g  the  new 
Btate  of  the  evidence  he  filed  tlie  information  against  Touchet.  That 
the  change  in  the  evidence  resulted  from  the  bringing  forward  of 
several  witnesses  who  had  not  testified  before.  The  justice  of  the 
peace   before   whom  the   affidavit  against  Conners  was  made,   and 
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who  conducted  the  preliminary  examination  referred  to,  states  that 
the  daughter  of  Conners  testified  as  a  witness  on  the  preliminary 
examination  that  ''  Touohet  "  had  taken  the  coat,  but  that  he  did 
not  believe  her ;  he  also  states  that  after  the  preliminary  examination 
was  over,  and  after  Conners  had  been  sent  for  trial  on  the  charge, 
Comners  offered  to  take  an  affidavit  against  the  defendant,  but  he 
declined  to  have  it  taken,  assigning  as  a  reason  that  Conners  on  the 
preliminary  examination  against  himself  had  not  then  taken  the 
stand  and  sworn  to  the  facts  against  Touchet. 

It  is  evident  from  the  testimony  of  the  justice  of  the  peace  that  be 
did  not  believe  either  the  testimony  of  the  daughter  or  the  statement  of 
Conners,  and  that  so  far  from  considering^that  Touchet  was  the  per^ 
son  to  be  prosecuted,  he  was  of  the  opinion  that  the  persons  who 
were  accusing  him  were  attempting  to  improperly  shield  the  pereon 
really  chargeable — Conners. 

His  official  action  shows  that  he  believed  Connors  to  be  the  guilty 
party,  and,  as  we  have  said,  the  district  attorney  says  the  evidence 
on  the  preliminary  examination  justified  that  belief.  We  do  not 
think  that  under  the  circumstances  stated,  it  could  be  held  that  the 
justice  had  such  knowledge  of  Touchet's  having  committed  the 
crime,  as  would  in  law  serve  as  the  starting  point  for  prescription. 
The  knowledge  conveyed  to  an  officer  to  have  that  result,  must  be 
such  as  would  have  warranted  him  acting  in  the  exercise  of  sound 
judicial  discretion  in  ordering  an  arrest.  It  is  not  the  statement  or 
even  the  affidavit  of  every  person  on  which  the  'justice  is  to  ace. 
Section  1010  of  the  Revised  Statutes  makes  it  the  duty  of  the  justice 
to  make  an  arrest  upon  the  oath  of  one  or  more  credible  witnesses. 
The  law  contemplates  that  he  should  bring  his  judgment  to  bear  in 
reaching  a  conclusion  as  to  whether  an  arrest  would  be  justified,  and 
whether  the  charge  if  made  should  be  seriously  considered.  The 
whole  evidence  in  this  case  then  at  hand  having  been  submitted  to 
the  justice  of  the  peace,  he  could  well  refuse  to  receive  Conners' 
affidavit,  he  having  himself  just  determined  on  that  evidence  (so  far 
as  he  could  determine)  that  Conners  was  chargeable  with  the  act. 
The  legal  situation  is  not  affected  by  subsequent  developments  show- 
ing that  the  actual  facts  of  the  case,  were  different  from  what  they 
had  every  appearance  of  being,  when  official  action  was  called  for. 
We  think,  under  the  facts  of  this  special  case,  that  prescription  only 
began  to  run  when  the  district  attorney  became  advised  of  the  real 
situation. 
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There  is  no  claim  that  prescription  has  run  from  that  date.  It  is 
therefore  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  affirmed. 

Rehearing  refused. 

46  830 

47  29_3| 

^46^1  No.    11,526. 

50    658 

Bi  11041        State  bx  rel.  E.  S.  Whitaker  vs.  Thomas  R.  Adams  et  al. 

The  provisions  of  Article  201  of  the  ConstltutlOD,  tbat  for  any  of  the  caases 
enumerated  In  Article  19!6  district  attorneys,  clerks  of  court,  sheriffs,  coroners, 
recorders,  Justices  of  the  peace,  and  all  other  parish,  municipal  aad  ward 
officers,  shall  be  removed  by  judgment  of  the  District  Court  of  the  domicile 
of  such  olfflcer  (in  the  parish  of  Orleans  the  Civil  District  Court)  are  not  exclu- 
sive of  all  other  methods  by  which  municipal  officers  may  be  displaced.  The 
power  granted  by  the  General  Assembly  in  Sees.  58  et  »eq.  of  the  charter  of 
New  Orleans  to  the  Common  Council  to  remove  the  recorders  of  the  Re- 
corder's Courts  by  impeachment  proceedings  Is  constitutionally  granted. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Rightor,  J. 


Farrar,  Jonas  <&  Kruttachnitt  Attorneys  for  Relator,  Appellee : 
When  a  Constitution  provides  for  the  qualification  of  certain  officers, 
for  their  removal  for  certain  causes,  by  certain  authorities,  and 
in  a  certain  way,  a  Legislature  is  incompetent  to  prescribe,  as  to 
those  same  officers,  for  different  qualifications,  different  causes 
of  removal,  different  authorities  or  different  ways.  It  can 
neither  add  nor  take  from  the  constitutional  provisions  on  those 
subjects.  State  ex  rel,  Downes  vs.  Towne,  21  An.  490;  State 
ex  rel,  Robinson  vs.  Dranguet,  23  An.  784 ;  State  ex  rel,  Koppel 
vs.  Thompson,  28  An.  444  j  State  ex  rel,  Lemonnier  vs.  Beard,  34 
An.  278;  Richard  vs.  Rousseau,  35  An.  933;  Cooley's  Constitu- 
tional Limitations,  6th  Ed.,  pp.  78,  79. 


E,  A.  0^ Sullivan,  City  Attorney,  for  Defendants  and  Appellants: 

Sections  58,  59,  60,  61  and  62  of  Act  20  of  1882,  City  Charter,  are 

constitutional.     They  do  not  violate  Arts.  196  and  201  of  the 

Constitution  of  1879. 
The  police  recorder  of  the  city  of  New  Orleans  is  not  a  constitutional 

officer,  but  is  a  creature  ot  the  Legislature.     10  An.  620,  State 

vs.  Ramos. 
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The  Constitation,  giving  the  power  to  the  General  Assembly  to  pro- 
vide for  police  or  magistrates'  courts,  likewise  gave  it  the  power 
to  enact  laws  for  the  government  of  said  courts. 

The  power  of  impeachment  and  amotion  is  inherenb  to  all  political 
corporations,  unless  specially  denied.  Richard  vs.  Rousseau,  35 
An.  933. 

Constitutional  officers  can  not  be  impeached  or  removed  for  other 
causes  than  those  specified  in  the  Constitution ;  officers  not  men- 
tioned may. 

Officers  created  by  the  Legislature  under  constitutional  power  may 
be  impeached  and  removed  for  causes  assigned  by  the  Legisla- 
ture. Behanvs.  Judges,  35  An.  1075;  Lemonnier  vs.  Beard,  34 
An.  273. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  The  question  submitted  to  us  for  decision  ia 
whether,  whilst  the  recorder  of  the  First  Recorder's  Court  of  the 
city  of  New  Orleans  is  present,  able  and  willing  to  perform  the  duties 
of  his  office,  he  can  be  suspended  from  exercising  his  functions  and 
temporarily  replaced  by  the  recorder  pro  tern. ,  through  an  order  of 
suspension  from  the  mayor  of  the  city,  this  order  being  grounded 
upon  the  pendency  of  impeachment  proceedings  before  the  City 
Council  directed  against  the  recorder. 

Defendants  invoke,  in  favor  of  the  affirmative  of  this  proposition. 
Section  58  et  seq.  of  Act  No.  20  of  1882,  known  as  the  Charter  of  the 
City  of  New  Orleans,  which  confer  upon  the  common  council  the 
power  of  impeachment,  and  name  the  recorders  of  the  cityi  among 
others,  as  holding  their  offices  subject  to  this  power. 

Relator's  contention,  on  the  other  hand,  is  that  for  high  crimes 
and  misdemeanors,  for  non-feasance  and  malfeasance  in  office,  for 
incompetency,  for  corruption,  favoritism,  extortion  or  oppression 
in  office,  or  for  gross  misconduct  or  habitual  drunkenness,  an  exclu- 
sive method  of  removal  from  office  is  provided  by  Article  201  of  the 
Constitution,  which  declares  that  for  such  causes  district  attorneys, 
clerks  of  court,  sheriffs,  coroners,  justices  of  the  peace,  and  all 
other  parish,  municipal  and  ward  •  officers,  shall  be  removed  by 
judgment  of  the  District  Court  of  the  domicile  of  such  officer,  and 
that  the  office  which  he  holds  is  one  of  the  offices  covered  by  the 
article. 
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Recorders  of  New  Orleans  are  part  and  parcel  of  the  machinery  of 
the  city  government.  They  are  not  constitutional  officers.  The 
Recorder's  Coort  is  purely  a  statute  court.  It  might  be  conceded 
that  the  recorders,  as  to  removal  from  office,  fall  under  the  terms  of 
Article  201  of  the  Constitution  without  determining  the  issue  raised 
in  this  case. 

The  real  issue  is  whether  the  power  of  removal  referred  to  in  the 
article  of  the  Constitution  is  identical  with  the  power  of  amotion,  im- 
peachment or  quasi  impeachment,  on  which  the  defendant  >  base 
their  right  to  act,  and  whether  proceedings  under  Article  201  are  ex- 
clusive of  any  other  method  by  which  municipal  officers  may  be  dis- 
placed. If  the  two  proceedings  are  referable  to  separate  and  distinct 
powers  as  the  source  from  which  they  spring,  and  the  former  method 
of  removal  is  not  necessarily  exclusive  of  the  latter,  the  provisions 
of  Article  201  of  the  Constitution  do  not  control  this  case.  Relator's 
contention  that  he  is  not  **  removable  for  cause,"  otherwise  than  by 
the  Civil  District  Court,  could  be  well  admitted  as  thoroughly  correct 
if  <' judicial"  proceedings  be  referred  to,  and  yet  the  course  pursued 
by  the  defendants  be  perfectly  sustainable  as  legal. 

That  the  General  Assembly  conceived  there  was  a  difference  be- 
tween '<  judicial  removals  for  cause  after  trial,"  and  impeachment^ 
quaH  impeachment  or  amotion  of  its  officers  by  a  municipal  body  act- 
ing politically  and  in  the  discharge  of  an  administrative  duty,  and  that 
both  c  ould  be  resorted  to  though  under  different  circumstances  and 
varying  conditions,  appears  on  the  face  of  the  act ;  for  whilst  Section 
49  declares  that  for  the  causes  specified  in  Art.  196  of  the  Constitu- 
tion the  recorders  shall  be  '^  removed  "  in  the  manner  pointed  out  by 
Art.  201,  Sections  58  et  aeq,  confer  expressly  upon  the  council  the 
power  of  **  impeaching  "  these  same  recorders. 

We  are  of  the  opinion  that  the  Legislature  was  justified  in  making 
the  distinction  it  did.  Proceedings  for  the  removal  of  officers, 
whether  by  that  name  or  that  of  impeachment,  addressal,  expulsion, 
amotion,  or  quasi  impeachment,  do  not  properly  and  regularly  be- 
long to  the  judicial  department ;  they  are  universally  recognized  as 
arising  in  and  from  the  exercise  of  the  political  power  of  the  State, 
lodged  in  its  legislative  and  executive  branches.  If  the  judiciary 
has  jurisdiction  in  any  manner,  shape  or  form  over  such  proceedings 
it  is  only  by  virtue  of  direct  special  exceptional  grant.  Wliilst  the 
distribution  of  the  different  powers  in  a  State  to  the  different  depart- 


NEW  ORLEANS,  MAY,  1894.  833 

state  ex  rel.  Whltaker  vs.  Adams  et  al. 

ments  is  of  course  under  the  control  of  the  convention  which  framed 
the  organic  law,  and  it  is  at  liberty  in  its  apportionment  of  powers  to 
depart  in  greater  or  lesser  degree  from  what  is  and  has  been  for  gen- 
erations regarded  as  the  functions  legitimately  belonging  to  each  and 
those  separating  each,  and  such  action  must  be  maintained  and  en- 
forced, it  is  none  the  less  true  that  such  action  preserves  a  distinctive 
exceptional  character.  As  exceptional  in  its  nature  it  has  to  a  de- 
gree to  be  construed  as  to  its  scope  by  the  rules  governing  exceptional 
legislation.  Whilst  full  effect  is  to  be  given  to  it,  it  should  be  kept 
within  precise  limits  and  not  be  extended  beyond  the  cases  evidently 
contemplated  to  be  covered  by  it.  The  reason,  the  object  and  the 
purpose  to  which  it  owed  its  origin  must  be  constantly  kept  in  view. 

It  must  be  conceded  that  in  adopting  Art.  201  of  the  Constitution 
the  convention  made  not  only  a  departure,  but  a  very  great  depart- 
ure from  established  principles.  We  are  therefore  of  the  opinion 
that  when  it  provided  a  method  for  the  removal  of  officers  through 
courts,  after  a  full  trial  and  slow  and  regular  judicial  proceedings, 
it  intended  to  establish  special  and  additional,  and  not  an  exclusive 
method  of  removal,  and  that  if  the  proceeding  be  exclusive  it  is  ex- 
clusive only  to  the  extent  that  it  has  been  so  specially  made  by  ex- 
press declaration.  What  was  the  object  and  purpose  of  this  extra- 
ordinary grant  of  exceptional  power  to  the  judiciary  ?  In  our  opinion, 
it  was  to  furnish  a  guard  and  a  protection  against  the  unjustifiable 
continuance  in  office  of  incompetent  and  unworthy  officers,  by  giving 
to  the  people,  acting  directly  in  their  own  right,  a  special  remedy 
to  which  they  could  themselves  have  free  recourse,  independently 
of  the  official  action  of  others.  Without  this  article  the  people  would 
have  to  rely  entirely  for  relief  upon  the  Governor,  or  General  As- 
sembly or  the  municipal  authorities,  who,  no  matter  how  great  the 
occasion  or  cause  for  action  might  be,  would  be  free  to  act  or  not  as 
they  thought  proper.  With  the  article  they  could  of  themselves  force 
an  issue,  in  any  given  case — wilful  inaction,  misplaced  friendship, 
or  partisan  favoritism  to  the  contrary  notwithstanding. 

A  second  purpose  was  to  substitute,  in  lieu  of  the  removal  of  offi- 
cers by  addressal  by  mere  resolution,  the  special  method  of  removal 
through  judicial  proceedings,  without  interfering  or  clashing  with 
other  powers  either  of  the  Legislature  or  of  the  municipal  authorities. 

That  the  convention  did  not  think  that  the  method  of  removal  of 
officers  provided  for  by  Article  201  was  exclusive  of  others  of  and  by 
53 
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its  own  force,  but  required  a  direct  affirmative  declaration  to  that 
effect  to  make  it  exclusive,  will  appear  from  Article  152,  in  which  it 
is  provided  that  quoad  addressals  from  office  by  the  Legislature  it 
should  be  so  to  the  extent  of  its  terms. 

The  absolute  deprivation  of  the  political  right  of  holding  an  office 
under  the  State,  or  of  holding  a  municipal  office  under  the  City 
Charter,  brought  about  through  the  instrumentality  of  the  Legis- 
lature or  the  municipal  authorities,  is  something  other  and  different 
from  the  temporary  displacement  of  an  officer  from  an  office  to 
which  he  might  again  be  legally  elected  or  appointed,  operated 
through  the  courts  by  regular  judicial  proceedings. 

The  source  of  power  of  the  two  proceedings  is  not  only  different, 
but  the  penalty  is  different  and  the  character  of  the  proceedings  is 
different,  one  being  political  and  administrative,  the  other  being 
judicial  by  constitutional  grant.  A  proceeding  for  the  **  judicial '* 
removal  of  a  district  judge  would  not  bar  an  '*  impeachment "  pro- 
ceeding by  the  Legislature  against  the  same  judge  for  the  same 
offences  whilst  he  was  still  in  office.  Pursuing  the  subject  further, 
we  find  that  the  Constitution  reserved  and  gave  to  the  General  As- 
sembly full  power  and  control  over  the  creation  of  a  government  for 
the  City  of  New  Orleans.  It  did  so  with  knowledge  of  and  with  refer- 
ence to  the  well  recognized  existence  inherently  in  municipal  cor- 
porations of  the  power  of  removal  or  amotion  of  its  officers,  and  in 
giving  this  unrestricted  power  to  the  General  Assembly  it  must  have 
contemplated  and  did  contemplate  that  in  creating  the  corporation 
the  Legislature  would  deal  with  that  power,  either  widening  or  re- 
straining it,  as  in  its  judgment  it  would  deem  best.  The  General 
Assembly,  under  the  Constitution,  had  the  power  to  determine  what 
the  officers  of  the  corporation  should  be,  and  to  define  and  fix  their 
respective  duties.  It  had  the  right  to  fix  and  determine  what  the 
qualification  for  those  offices  should  be — the  terms  and  conditions 
upon  which  they  should  be  assumed,  and  the  terms,  conditions  and 
circumstances  under  which  they  should  be  vacated.  Every  person 
accepting  office  under  the  City  Charter  accepted  it  on  the  conditions 
constitutionally  affixed  to  the  office  in  the  charter. 

The  Recorders'  Courts,  as  we  have  said,  are  part  of  the  machinery 
of  the  City  government.  They  were  not  organized  by  direct  special 
act,  under  the  grant  of  power  conveyed  in  Art.  136  of  the  Consti- 
tution, but  through  the  act  organizing  the  City  under  the  constitu- 
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tionally  reserved  and  granted  power  cf  creating  a  government  for 
the  City.  The  coorts  are  purely  statute  courts,  liable  to  entirely 
disappear  by  legislative  action,  and  subject  to  modification  as  to  their 
powers,  just  as  is  the  City  government  of  which  they  form  a  part. 

We  do  not  think  that  any  of  the  decisions  quoted  by  relator  reach 
this  case.  The  only  point  decided  in  Richard  vs.  Rousseau,  86  An. 
984,  was  that  Art.  201  of  the  Constitution  had  no  reference  to  minor 
officers  elected  by  the  various  parish  and  municipal  corporations  of 
the  State.  The  mind  of  the  Chief  Justice,  who  was  the  organ  of  the 
court  on  that  occasion,  was  as  to  who  was  outside  of  the  provisions 
of  the  article,  not  who  was  inside  of  the  same,  nor  what  the  effect  of 
being  m  ithin  it  would  be. 

The  fact  referred  to  in  relator's  brief,  that  the  recorders  are 
elected  by  the  people  and  not  by  the  ^Common  Council,  would  per- 
haps have  furnished  a  good  argument  before  the  Legislature  in  favor 
of  withholding  the  power  of  amotion  from  reaching  the  recorders, 
but  it  does  not  legally  affect  the  situation  when  the  General  Assem- 
bly has  thought  proper  not  to  do  so,  and  there  was  no  constitutional 
obligation  on  it »  part  to  withhold  it.  It  must  be  observed,  however, 
that  t.:e  Mayor  of  the  City  and  other  officers  elected  by  the  people 
are  brought  under  the  operation  of  the  same  power.  It  may  also  be 
observed  that  the  attention  of  the  Legislature  seems  to  have  been 
directed  to  this  subject,  and  to  the  cases  of  the  officers  elected 
by  the  people,  as  in  one  respect  it  distinguishes  them  from  those 
elected  by  the  Council,  for  Sec.  30  of  the  act  declares  ^^that  in 
addition  to  the  power  of  removal  by  way  of  impeachment  the 
Council  shall  have  power  to  remove  at  any  time  from  office  any 
officer  of  the  Council  elected  by  them  by  resolution  declaratory 
of  its  want  of  confidence  in  said  officer,  provided  that  two -thirds  of 
the  members  elected  to  said  Council  shall  vote  in  favor  of  said  reso- 
lution."    (Italics  ours.) 

In  the  minds  of  some  persons  it  may  doubtless  be  considered 
unwise  to  have  lodged  in  the  Common  Council  as  much  power  over 
the  elective  officers  as  the  General  Assembly  has  granted  to  it,  but 
we  are  not  to  deal  with  statutes  from  what  we  might  consider 
impolitic  or  unwise.  The  issues  which  are  presented  in  this  case  are 
similar  to  those  in  the  case  of  the  State  ex  rel,  Behan  vs.  Judge,  35 
An.  1076,  though  advanced  at  a  little  later  stage  of  the  impeachment 
proceedings  and  presented  under  a  somewhat  different  form.     The 
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decision  in  that  case  strongly  supports  the  views  herein  expressed. 
We  discover  no  unconstitutionality  in  Act  No.  20  of  1882  in  the 
respects  complained  of.  The  impeachment  proceedings  being  legal, 
the  order  of  suspension  based  thereon  was  also  legal.  For  the  rea- 
sons assigned,  it  is  hereby  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from  be  and  the  same  is  hereby  annulled,  avoided 
and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  re- 
lator's demand  be  rejected  at  his  costs. 

Concurring  Opinion. 

Watkins,  J.  The  statement  of  this  case  is  best  given  in  the  Ian  - 
guage  of  the  relator's  petition,  thus: 

**That  your  relator  was,  on  the  22d  day  of  April,  1892,  elected 
Recorder  of  the  First  Recorder's  Court  of  the  City  of  New  Orleans, 
for  the  term  of  four  (4)  years. 

"That  he  was  thereafter  duly  commissioned,  qualified  and  took 
possession  of,  and  enjoyed  the  office  of  Recorder  of  the  First  Re- 
corder's Court  of  the  City  of  New  Orleans,  until  the  18th  day  of  Jan- 
uary, 1894,  when  one  Thomas  R.  Adams  did  usurp,  intrude  into  and 
unlawfully  take  possession  of  the  said  office  of  Recorder  of  the  First 
Recorder's  Court  of  the  City  of  New  Orleans,  and  has  ever  since  con- 
tinued to  usurp,  intrude  into,  unlawfully  hold  and  exercise  the  func- 
tions of  said  office,  to  which  your  relator  is  lawfully  entitled,  and 
which  he  has  the  right  to  exercise. 

"  That  the  said  Thomas  R.  Adams  claims  the  said  office  by  virtue 
of  a  certain  alleged  order  of  the  Mayor  of  the  City  of  New  Orleans,  sus- 
pending your  relator  as  Recorder  of  said  court,  and  by  virtue  of  certain 
alleged  proceedings  taken  by  the  Common  Council  of  the  City  of  New 
Orleans,  through  its  Committee  on  Public  Order,  as  also  through  all  of 
its  members,  sitting  as  an  alleged  court  of  impeachment,  to  remove  your 
relator  from  the  office  aforesaid, 

**  That  said  alleged  order  of  suspension,  and  said  proceedings  of  said 
City  Council  are  all  taken  under  authority  alleged  to  be  vested  in 
said  Mayor  and  said  Common  Council,  and  its  Committee  of  Public 
Order,  under  the  Charter  of  said  City,  being  Act  No.  20  of  the  Acts  of 
the  Legislature  of  the  State  of  Louisiana  for  the  year  1882,  and  espe- 
cially under  Sec.  19,  and  Sees.  58  to  62,  inclusive,  of  said  Act. 

**  Relator  further  avers  that  said  Act  of  the  Legislature  of  the  year 
1882,  and  especially  the  hereinabove  named  sections  of  said  Act,  in 
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60  far  as  the  same  purport  to  confer  upon  the  Mayor  of  the  City  of  New 
Orleans,  or  the  members  of  the  Common  Council  of  said  City,  or  any 
number  of  th&m,  any  power  to  suspend  your  relator  as  Recorder  of  said 
Court,  or  to  remove  him  from  his  office  as  Recorder  of  said  Court,  are 
unconstitutional,  null  and  void,  for  this,  that  the  said  Act,  in  so  far  as 
it  vests  any  power  in  said  City  Council  or  in  said  Mayor  to  suspend  or 
remove  your  relator  from  office,  vests  in  said  Mayor  and  Common  Coun^ 
oil  judicial  functions,  in  violation  of  Arts,  14  and  lo  of  the  Constitution 
of  the  State  of  Louisiana,  and  it  also  violates  Arts.  196  and  201  of  said 
Constitution,  which  confer  upon  the  Civil  District  Court  for  the  Parish 
of  Orleans  alone  the  power  of  removing  your  relator  from  said  office. 

'^  That  the  said  Thomas  R.  Adams,  notwithstanding  the  premises, 
pretends  and  claims  that  he  has  the  right  to  exercise  the  duties  of 
the  First  Recorder's  Court  of  the  City  of  New  Orleans;  that  he  is 
entitled  to  perform  the  duties  of  said  office,  and  to  receive  the  salary 
thereof,  notwithstanding  the  fact  that  your  relator  is  not  sick,  nor 
absent  from  the  City  of  New  Orleans,  nor  legally  suspended  from 
office." 

The  prayer  of  the  petition  is  that  the  said  Thomas  R.  Adams  may 
be  ousted  from  the  said  claim,  and  debarred  from  asserting  the  same 
against  relator;  that  it  may  be  adjudged  and  decreed  that  he  is  the 
Judge  of  said  First  Recorder's  Court,  and  entitled  to  perform  its 
functions  and  to  receive  its  profits,  honors  and  emoluments,  not- 
withstanding said  order  of  suspension  and  the  proceeding^  of  the 
City  Council  looking  to  his  impeachment  and  removal  from  office. 

The  answer  is,  practically,  a  general  denial,  coupled  with  an  aver- 
ment of  the  Mayor's  right  to  suspend  the  relator  from  the  perform- 
ance of  the  duties  of  his  office,  under  the  powers  vested  in  him 
by  law. 

It  further  avers  that  the  provisions  of  the  City  Charter  in  no  man- 
ner conflict  with  the  Constitution,  the  relator  being  a  municipal,  and 
not  a  constitutional  officer.  That  recorders'  courts  in  the  City  of 
New  Orleans  were  for  the  first  time  created  by  the  City  Charter  of 
1882,  and  for  that  reason  the  provisions  of  the  Constitution  (adopted 
^n  1879)  did  not  include  the  judges  of  these  recorders'  courts.  That, 
as  these  offices  were  crea  ed  by  the  Legislature,  Id  was  competent 
for  it  to  indicate  the  mode  of  electing  and  displacing  the  incumbents 
of  them;  and,  for  that  reason,  the  act  of  the  Legislature  does  not 
come  in  confiict  with  the  Constitution. 
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On  these  issues  the  ease  was  tried  and  judgment  was  pronounced 
in  favor  of  the  relator,  and  the  respondent  has  appealed. 

The  Judge  a  quo  assigned  as  his  ''reasons  for  judgment "  that  the 
relator  is  a  municipal  officer,  and  comes  within  the  designation  and 
provisions  of  Art.  201  of  the  Constitution,  viz. :  **  and  all  other, 
parish,  municipal  and  ward  officers;"  and  that  ''the  formidable 
power  and  responsibility  of  removal  having  been,  by  the  sovereign 
will,  formulated  in  the  Constitution,  lodged  in  the  judiciary  aZonc, 
can  not  be  delegated  by  the  Legislature — a  co-ordinate  department 
of  the  State  government — to  another  body  of  magistracy.  A  con- 
sideration of  Arts.  14  and  15  of  the  Constitution  makes  this  conclu- 
sion more  inevitable  and  imperative.  "  The  Mayor  and  Common 
Council  are  without  power  in  the  premises." 

It  is  evident  that  the  judge  a  quo  accepted  the  theory  of  relator's 
counsel,  as  set  out  in  his  petition,  to  the  effect  that  the  legislative 
grant  of  power  to  the  Common  Council  of  the  City  of  New  Orleans — 
Act  20  of  1882 — to  impeach,  and  to  the  Mayor  to  suspend  a  munici- 
pal officer,  is  unconstitutional  and  void,  because  it  is  a  judicial  power 
of  removal,  which,  by  the  terms  of  Art.  201  of  the  Constitution,  is 
confided  exclusively  to  the  Civil  District  Court,  and,  consequently, 
can  not  be  exercised  by  any  other  department  of  the  State  govern- 
ment, "  nor  by  any  person  or  collection  of  persons  holding  office  in 
them."  Arts.  14  and  15  of  Constitution  of  1879.  And  it  is  equally 
evident  that  this  supposed  conflict  between  the  City  Charter  and  the 
Constitution  arises  from  the  fact  that  the  power  conferred  on  the 
Common  Council  and  the  Mayor  is  the  same  power  that  is  conferred 
on  the  Civil  District  Court;  otherwise.  Arts.  14  and  15  of  the  Consti- 
tution would  have  no  applicability  to  the  question  under  consider- 
ation. 

No  other  ground  is  assigned  for  the  unconstitutionality  of  the  City 
Charter,  and  no  other  can  be  considered.  This  supposition  of  coun- 
sel must  be  correct,  otherwise  the  position  assumed  is  illogical.  And 
attention  is  attracted  at  this  time  to  the  position  that  is  assumed  by 
the  relator  in  order  to  disembarrass  the  argument  of  any  reference 
to  the  question  of  the  constitutional  authority  of  the  Legislature  to 
impart  political  power  to  the  municipality  cf  New  Orleans. 

But,  is  the  legislative  grant  of  the  power  of  removal  by  impeach- 
ment which  the  City  Charter  confers  upon  the  Common  Council  of 
'-he  City  of  New  Orleans,  and  the  power  of  suspension  conferred  upon 
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the  Mayor,  in  any  sense  a  judicial  power,  incompatible  with  the 
power  that  is  conferred  by  Art.  201  of  the  Constitution  on  the  Civil 
District  Court? 

That  question  was,  in  effect,  decided  just  the  other  way  in  State 
ex  reh  Behan  vs.  Judge,  36  An.  1076.  That  was  a  case  of  prohibition- 
issued  by  this  court  against  one  of  the  Judges  of  the  Civil  District 
Court,  who  had  granted  an  injunction  restraining  and  prohibiting  the 
Common  Council  of  the  City  of  New  Orleans  from  further  proceeding 
with  the  impeachment  of  City  Treasurer  Walsh,  and  the  Mayor  from 
in  any  manner  interfering  with  said  Treasurer  in  the  possession  and 
administration  of  his  said  office. 

"The  preliminary  writ  of  injunction,"  says  the  Court,  **  was 
granted  at  the  instance  and  request  of  the  Treasurer,  and  was  predi- 
cated mainly  on  his  allegations,  and  on  the  District  Judge's  opinion, 
that  the  promsions  of  the  City  Charter  which  atithorize  the  removal  of 
City  officials  by  impeachment  by  the  City  Council  were  iv  direct  violation 
of  the  Constitution »^^ 

And  in  its  analysis  of  the  respondent  judge's  defence  to  the  writ 
of  prohibition  the  court  said : 

**  The  alleged  unconstitutionality  of  the  proceedings  is  (subject)  to 
two  subdivisions,  viz. :  (1)  that  in  organizing  a  court  of  impeach- 
ment, the  City  Council  was  usurping  judicial  functions,  in  violation 
of  Arts.  14  and  16  of  the  State  Constitution ;  (2)  that  the  provisions 
of  the  City  Charter  on  the  subject  of  impeachment  were  violative  of 
the^  Constitution,  Arts.  196  and  201,  which  had  conferred  (upon) 
the  judiciary  department  the  sole  power  of  removing  municipal 
officers.'* 

And  in  considering  and  disposing  of  that  de  ence,  the  court  found 
the  municipal  corporation  was  controlled  by  a  legislative  charter, 
which  had  then  been  recently  granted  in  pursuance  of  the  authority 
delegated  by  the  264th  article  of  the  Constitution — this  charter 
specifically  recognizing  the  inherent  power  of  amotion  of  municipal 
officers  as  existing  in  the  corporation,  and  making  additional  pro- 
vision for  the  exercise  of  that  power  by  impeachment. 

'^  We  therefore  hold,"  said  the  court,  in  summing  up  its  opinion 
on  the  two  propositions  above  stated,  "  both  in  reason  and  on  abund- 
ant authority,  that  no  court  of  justice  had  the  legal  power  to  inter- 
fere, by  preliminary  injunction,  with  the  municipal  council  in  the 
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exercise  of  that  franchise,  one  of  its  plainest  and  most  essential  M- 
ministrative  functions/'  etc. 

Entertaining  this  opinion,  the  court,  of  necessity,  made  the  writ  of 
prohibition  peremptory,  and  the  twofold  effect  of  the  judgment 
was,  first,  to  maintain  the  perfect  consonance  of  the  impeachment 
proceedings  of  the  Common  Council,  with  removal  proceedings  con- 
templated under  Art.  201  of  the  Constitution,  because  the  former 
were  legislative  and  the  latter  were  judicial ;  second,  because  the 
power  of  amotion  of  municipal  officers  is  inherent  in  all  municipal 
corporations,  entirely  distinct  from  and  independent  of  the  power  of 
removal  provided  for  in  the  201st  article  of  the  Constitution; 
which  inherent  power  of  amotion  found  expression  in  the  City  Char- 
ter in  the  shape  of  provisions  looking  to  the  impeachment  of  such 
municipal  officers. 

That  decision  clearly  shows  that  the  power  of  impeachment  is  not 
a  judicial  but  a  legislative  function,  and  being  a  legislative  function 
the  power  of  impeachment  did  not  come  in  conflict  with  Arts.  201, 
or  14  or  15  of  the  Constitution. 

That  decision  proceeds  on  the  theory  that  the  act  of  the  Legislat- 
ure did  not  confer  a  power  of  removal  per  se — being  examined  and 
considered  extrinsically — but  recognized  the  existence  of  a  power  of 
amotion  that  is  inherent  in  all  municipal  corporations,  and  appar- 
ently conferred  upon  the  Common  Council  of  New  Orleans  authority 
to  exercise  it  by  means  of  impeachment. 

Yet  the  court  did  not  pass  upon  the  question  of  the  constitutional 
right  of  the  Legislature  to  provide  that  means  of  amotion,  but  dis- 
tinctly left  that  question  open  for  future  settlement. 

A  careful  examination  and  consideration  of  the  principles  an- 
nounced in  the  Behan  case  clearly  indicate  that  they  must  control 
the  decision  of  the  present  case,  because  the  issues  are  almost  iden- 
tical. 

In  that  case  the  Common  Council  had  inaugurated  impeachment 
proceedings  for  the  amotion  of  the  City  Treasurer  for  certain  crimes 
and  misdemeanors  specified  in  the  City  Charter,  and  said  treasurer 
resorted  to  an  injunction  in  the  Civil  District  Court  for  the  purpose 
of  arresting  their  further  progress,  and  to  prevent  his  suspension 
from  office  by  the  Mayor,  pending  the  trial  of  the  impeachment. 

In  this  case  the  same  council  inaugurated  like  impeachment  pro- 
ceedings for  the  amotion  of  the  relator  as  City  Recorder  for  certain 
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iiauses  assigned  in  the  City  Charter,  and  relator  resorted  to  this  suit 
in  the  Civil  District  Court  for  the  purpose  of  ousting  the  respond  - 
ent  from  the  office  to  which  he  had  been  elected,  and  from  which  he 
had  been  suspended  by  the  Mayor,  pending  the  impeachment  trial — 
relator  contending  that  his  suspension  and  respondent's  appointment 
were  illegal,  because  of  the  illegality  of  the  impeachment  proceed- 
ings resulting  from  the  unconstitutionality  of  the  City  Charterinthat 
particular. 

The  onl3*  possible  difference  that  is  discoverable  between  the  two 
cases  is  in  the  fact  that  the  impeachment  proceedings  have  gone  a 
little  further  in  this  case  than  they  had  in  the  Behan  case — the 
Mayor  having  actually  suspended  the  relator  and  appointed  the  re- 
spondent in  his  stead  to  act  ad  interim. 

This  being  the  exact  situation  of  the  case,  was  not  the  Civil  Dis- 
trict Court  asked  to  do  just  what  it  was  prohibited  from  doing  in  the 
Behan  case — namely,  restrain  impeachment  proceedings  of  the  City 
Council?  And  does  not  this  appeal  invite  this  court  to  undo  what 
that  court  has  done,  on  the  same  ground  and  for  lilse  reason  that  it 
made  Mayor Behan's  writ  of  prohibition  peremptory?  Undoubtedly 
it  does. 

Realizing,  doubtless,  the  difficulty  of  this  situation,  counsel  for  re- 
lator attempts,  by  argument,  to  break  the  conclusive  force  of  the 
Behan  case,  by  citing  from  the  opinion  that  paragraph  in  which  the 
court  states  that  the  view  taken  of  that  controversy  obviated  the 
**  necessity  of  passing  on  the  alleged  unconstitutionality  of  the  Citj' 
Charter  (m  the  subject  of  impeachment^^ — the  court  holding  that 
its  conviction  was  clear  to  the  effect  that  the  District  Court  had 
wrongfully  exceeded  the  bounds  of  its  jurisdiction  in  enjoining  the 
City  Council  in  the  exercise  of  its  power  of  amotion  of  a  municipal 
officer,  albeit  the  process  of  amoting  the  officer  was  by  statutory 
impeachment.  But  it  seems  clear  that  counsel  entertain  a  proper 
conception  of  the  distinction  that  was  made  by  the  court  when  they 
make,  in  their  brief,  the  following  statement : 

*'  In  the  Behan  case  a  judge  of  the  Civil  District  Court  had 
enjoined  the  City  Council  from  prosecuting  impeachment  proceed- 
ings against  Walshe.  The  Supreme  Court  issued  a  writ  of  prohibition 
against  this  exercise  of  jurisdiction  by  the  District  Court  upon  the 
old  and  well  settled  principle  tLat  a  court  will  not  interfere  with  the 
legislative  or  guasi -legislative  proceedings  of  a  municipal  body,  but 
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will  restrict  its  interference  to  a  protection  of  persons  and  property 
against  unlawful  interference  with  rights  by  any  one  claiming  under 
color  of  a  void  municipal  ordinance  or  resolution.  This  was  the  de- 
cision in  the  Behan  case,  and  anything  else  was  clearly  dictum,^^ 

But,  as  is  shown  in  this  argument,  this  controversy  is  in  the  iden- 
tical situation  of  the  Behan  case — Whitaker,  recorder,  and  Walsh, 
treasurer,  occupying  identically  the  same  plane  as  municipal  officers, 
and  equally  without  right  of  action  in  the  Civil  District  Court  to 
arrest  the  impeachment  proceedings  pendente  lite. 

And  while  the  proposition  announced  by  counsel  for  relator,  that 
the  jurisdiction  of  the  Civil  District  Court  will  be  recognized — and 
was  in  the  Behan  case  recognized — to  protect  the  rights  of  "  persons 
and  property  against  unlawful  interference  by  any  one  claiming 
under  a  void  municipal  ordinance  or  resolution,"  may  be  accepted 
as  correct  as  a  general  proposition,  yet  it  does  not  go  to  the  extent 
counsel  claim  it  does.  The  theory  of  the  court  doubtless  was  that 
the  rights  of  persons  and  property  could  be  tested  and  determined 
by  the  courts  after  the  impeachment  proceedings  were  carried  to  the 
period  of  finality,  and  not  while  they  were  in  motion;  for,  non 
constat^  that  the  impeachment  court  would  fail  of  convicting  the 
municipal  incumbent.  But  that,  in  the  event  of  conviction,  the 
removed  official  might  then  test  before  the  courts  of  justice  the  con- 
stitutionality of  the  law  which  conferred  the  power  to  impeach ;  or, 
in  other  words,  whether  the  terms  and  provisions  of  the  Constitu- 
tion were  sufficiently  broad  and  comprehensive  to  permit  the 
General  Assembly  to  confer  on  the  municipal  corporation  the  legis- 
lative power  of  impeachment  as  a  means  of  amotion  of  municipal 
officer,  and  to  entail  as  a  consequence  future  deprivation  of  the 
right  of  the  incumbent  to  hold  municipal  office. 

But  that  is  not  the  present  situation  of  the  Whitaker  case.  The 
impeachment  court  has  not  yet  disposed  of  the  questions  before  it, 
and  having  as  yet  arrived  at  no  conclusion,  and  rendered  no  judg- 
ment, the  stage  at  which  the  jurisdiction  of  the  courts  has  its  incep- 
tion has  not  been  reached. 

My  conclusion  is  that  in  so  far  as  the  question  of  the  unconstitu- 
tionality of  the  City  Charter,  on  the  ground  that  it  is  an  attempt  to  vest 
in  the  Common  Council  of  the  City  of  New  Orleans  and  the  Mayor  a 
power  of  removal  that,  by  the  Constitution,  is  exclusively  conferred 
on  the  Civil  District  Court  of  New  Orleans,  is  concerned,  it  must 
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be  answered  in  the  negative ;  and  that,  in  so  far  as  the  question  of  the 
constitutional  power  of  the  General  Assembly  to  vest  in  the  Common 
Council  of  the  City  of  New  Orleans  the  power  of  Impeaching  muni- 
cipal ofiQcers,  and  entailing,  as  a  consequence  of  convicbion,  depri- 
vation of  the  right  of  the  ousted  official  to  thereafter  hold  municipal 
office,  is  concerned,  no  authoritative  opinion  can  be  now  pronounced, 
because  (1)  it  is  not  made  an  issue  in  this  case;  and  (2)  it  can 
become  a  question  for  the  courts  only  when  the  impeachment  pro- 
ceedings have  been  completed,  and  the  rights  of  persons  or  property 
are  properly  put  at  issue  thereunder,  and  said  proceedings  and  decree 
are  set  up  as  the  foundation  of  some  right  or  claim,  or  same  are 
relied  upon  as  the  muniment  of  some  title  to  office. 

For  these  reasons  I  concur  in  the  opinion  and  decree  reversing 
the  judgment  appealed. 

CoNcuBRiNQ  Opinion. 

McEnery,  J.  The  principle  contended  for  by  relator,  that  when 
the  organic  law  provides  for  the  removal  of  an  officer  it  is  exclusive 
of  any  other  mode  than  that  pointed  out  in  the  Constitution,  admits 
of  no  controversy. 

The  Recorders'  Courts  in  the  City  of  New  Orleans  are  part  of  the 
judicial  system  provided  for  that  City  by  the  Constitution.  Const., 
Art.  136. 

The  recorder  is  a  judicial  officer,  possessing  generally  the  power 
and  authority  of  a  judge.     4  Ball.  299. 

But  the  Recorder's  Court  is  not  a  court  of  record  within  the  mean- 
ing of  Art.  196  of  the  Constitution.  Therefore  that  article  providing 
for  impeachment  of  judges  of  courts  of  record  can  have  no  applica- 
tion to  this  case.  The  recorder  is  excluded  from  the  rule  of  removal 
provided  by  said  article  and  Art.  197  by  Articles  201  and  93. 

There  are  three  modes  provided  by  the  Constitution  for  the  removal 
of  recorders  of  the  City  of  New  Orleans  for  high  crimes  and  misde- 
meanors :  (1)  by  suit  before  the  Civil  District  Court,  Parish  of  Orleans, 
in  accordance  with  Art.  201;  (2)  by  impeachment;  (3)  on  address  of 
two -thirds  of  the  members  elected  to  each  house  of  the  General 
Assembly.  The  last  two  modes  are  provided  for  by  Art.  93  of  the 
Constitution. 

It  is  generally  conceded  that  Art.  197  of  the  Constitution,  vesting 
the  sole  power  of  impeachment  in  the  House  of  Representatives, 
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applies  only  to  the  ofQcers  mentioned  in  Art.  196.  Article  93  is  as 
follows:  '^The  judges  of  all  courts  shall  be  liable  to  impeachment 
for  crimes  and  misdemeanors.  For  any  reasonable  cause  the  Gov- 
ernor shall  remove  any  of  them  on  the  address  of  two-thirds  of  the 
members  elected  to  each  house  of  the  General  Assembly.  In  every 
case  the  cause  or  causes  for  which  such  removal  may  be  required 
shall  be  stated  at  length  in  the  address  and  inserted  in  the  journal 
of  each  house." 

There  is  a  clear  distinction  between  Arts.  196  and  93.  If  it  had 
been  intended  that  all  judges  should  be  impeached  by  the  House  of 
Representatives  the  Art.  196  would  have  said  so,  and  Art.  93  would 
have  been  unnecessary.  The  impeachment  mentioned  in  Art.  f  3  is 
not  vested  in  the  House  of  Representatives,  and  it  was  competent 
for  the  General  Assembly  to  lodge  it  elsewhere.  In  all  matters  not 
prohibited  by  the  Constitution  the  General  Assembly  is  supreme. 

If  the  Constitution  had  said  that  the  City  Council  could  impeach 
the  recorder  for  high  crimes  and  misdemeanors  there  would  be  an 
end  '^f  the  controversy.  The  Constitution  not  having  forbidden  the 
delegation  of  this  power  either  directly  or  by  implication,  the  Gen- 
eral Assembly  in  the  exercise  of  its  supreme  authority  could  vest  it 
in  the  City  Council  of  New  Orleans.  That  Article  93  contemplated 
in  the  case  of  recorders  a  delegation  of  this  power  to  the  City  of  New 
Orleans  is  very  plain  from  the  text  of  Art.  198.  It  is  significant 
that  in  this  article,  instead  of  using  the  word  Governor  or  executive 
the  words  **  appointing  power  "  are  employed. 

The  article  says:  '*  All  oflScers  against  whom  articles  of  impeach- 
ment may  be  preferred  shall  be  suspended  from  the  exercise  of  the 
functions  of  their  ofiQce  during  the  pendency  of  such  impeachment, 
and  except  in  case  of  the  impeachment  of  the  Governor  the  appoint- 
ing power  shall  make  a  provisional  appointment  to  replace  any  sus  - 
pended  officer  until  the  decision  of  the  impeachment." 

That  this  article  applies  also  to  another  **  appointing  power  "  than 
the  Governor  or  executive  who  issues  commissions  for  original  vacan- 
cies or  to  elected  officers  is  very  clear  because  of  the  omi«sion  of 
the  words  Governor  or  executive,  and  the  delegation  by  Art.  253 
of  the  Constitution  to  the  citizens  of  New  Orleans  of  the  right  of  ap- 
pointing the  several  public  officers  necessary  for  the  administration 
of  the  police  of  said  City.  The  recorder  is  a  necessary  officer  for 
such   purposes,   and  the    Art.    93    seems    specially    to   have   been 
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framed  for  the  purpose  of  allowing  the  City  Council,  by  permission  of 
the  General  Assembly,  to  impeach  for  high  crimes  and  misdemeanors 
the  recorders  of  the  City  of  New  Orleans.  State  ex  rel.  Behan  vs. 
Judge,  35  An.  1075. 

In  my  opinion  any  offence  embraced  in  the  description  of  Art. 
196  of  the  Constitution,  which  is  nob  a  crime  or  misdemeanor, 
must  be,  for  the  removal  of  the  recorders,  prosecuted  according  to 
Art.  201. 

I  concur  in  the  decree. 

Dissenting   Opinion. 

Miller,  J.  My  examination  has  brought  me  to  a  conclusion  dif- 
ferent from  that  reached  by  the  majority  of  the  court  in  this  case. 

The  question  is  whether  the  relator,  the  Recorder  of  the  First 
.  Recorder's  Court  of  the  City  of  New  Orleans,  to  which  he  was  duly 
elected  under  the  law  creating  it,  can  be  removed  by  the  order 
of  the  Mayor  of  the  City,  and  under  color  of  impeachment  proceed- 
ings of  the  City  Council.  The  Constitution  of  the  State,  under  the 
rubric  "  Impeachment  and  removals  from  ofllce,''  provides  that  dis- 
trict attorneys,  clerks  of  court,  sherififs,  coroners,  recorders,  justices 
of  the  peace,  and  all  other  parish,  municipal  and  ward  officers,  shall 
be  removed  by  judgment  of  the  District  Court  of  the  domicile 
of  such  officer,  specifies  the  mode  of  procedure  and  court,  and 
designates  the  Civil  District  Court  of  the  Parish  of  Orleans  as 
the  tribunal  for  all  removal  proceedings  against  officials  filling 
offices  in  this  Parish.  Other  articles  under  the  same  rubric  deal 
with  the  impeachment  and  removal  from  office  of  the  Governor  and 
other  constitutional  officers  of  the  executive  department.  The  re- 
moval of  the  judges  is  provided  for  in  another  article,  and  there  is 
found  the  provisions  for  the  removal  of  recorders.  (Const.,  Arts. 
196  et  seq,,  201.)  The  article  expressly  mentions  his  office;  and  to 
make  the  scope  of  the  provision  more  emphatic,  declares  that 
all  other  parish,  municipal  and  ward  officers  are  intended  to  be 
embraced.  The  Constitution  uses  the  term  '^ impeachment"  only 
with  reference  to  the  Governor  and  other  heads  of  the  executive 
department.  In  dealing  with  the  judges  and  municipal  officers  the 
words  ^^  shall  be  removed  "  are  used.  While  impeachment  has  a 
larger  significance  than  removal,  it  certainly  includes  removal  from 
office.    The  Constitution  specifies  the  causes  for  impeachment  and 
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removals,  and  embracing  every  conceivable  cause,  thus:  High 
crimes  and  misdemeanors,  non-feasance  or  malfeasance  in  office, 
incompetency,  corruption,  favoritism,  extortion  or  oppression  in 
office,  gross  misconduct  or  habitual  drunkenness.  With  this 
enumeration  of  causes,  and  of  all  the  executive,  judicial,  par- 
ish, ward  and  municipal  offices,  the  Constitution  confides  the 
impeachment  and  removal  power  to  the  Senate  and  House  in 
respect  to  the  Qovernor  and  chief  executive  officers,  and  to 
the  courts  is  entrusted  the  removal  of  the  judicial  and  parish  and 
municipal  officers.  It  seems  to  me  the  Constitution  manifests  plainly 
that  the  whole  power  ot  impeachment  and  removal  from  office  was 
to  be  exerted  solely  by  the  instrumentality  specified  in  the  Constitu- 
tion. There  is  plainly  exhibited  the  appreciation  that  the  power  was 
judicial  in  its  nature.  Following  the  precedent  of  the  Constitution 
of  the  United  States,  it  clothed  the  House  of  Representatives  with 
the  function  of  preferring  articles  of  impeachment  of  the  higher 
State  officers,  and  their  trial  is  to  be  by  the  Senate,  vested  for  that 
purpose  with  judicial  powers,  the  highest  judicial  officer  of  the  State, 
the  Chief  Justice,  presiding.  In  respect  to  judicial  and  other 
officers,  including  recorders  and  all  municipal  officers,  the  courts  are 
designated  to  exert  the  power  of  remo\al.  It  is,  in  my  opinion, 
useless  to  discuss  whether  the  power  of  removal  of  officers  like  re- 
corders, on  general  principles,  pertains  at  all  to  the  City  Council. 
All  will  recognize  that  it  was  for  the  framers  of  the  Constitution  to 
determine  whether  the  grave  power  of  removal  from  office,  carrying 
with  it  the  stain  on  character  necessarily  implied,  should  be  vested 
in  a  body  like  the  City  Council,  or  reposed  in  that  department  of  the 
government  better  qualified,  from  its  structure  aud  modes  of  pro- 
ceeding, to  deal  with  such  questions.  In  my  view,  the  Constitution 
expresses  in  the  clearest  language  that  the  power  of  removal  is 
not  in  the  City  Council,  but  in  the  courts.  The  opinion  of  the  ma- 
jority of  this  court  affirms  that  notwithstanding  the  constitutional 
provisions  on  this  subject,  the  power  to  remove  the  incumbent  of 
the  office  of  recorder,  created  by  legislative  act,  is  in  the  City  Coun- 
cil.    Const.,  Arts.  196,  201;  Act  No.  20  of  1882,  Sees.  30,  68  et  seq. 

I  can  not  appreciate  the  argument  that  there  can  be  an  impeach- 
ment or  removal  power  in  the  courts  by  vir.ue  of  the  Constitution, 
and  the  same  power,  whether  called  impeachment  or  removal,  and 
for  precisely  the  same  causes  as  are  prescribed  by  the  Constitution, 
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vested  in  the  City  Council.  I  see  no  purpose  in  the  Constitution  to 
leave  that  power  to  be  exerted  by  the  courts  or  by  the  council.  No 
such  view,  it  is  reasonable  to  suppose,  ever  occurred  to  the  framers 
of  the  Constitution.  When  the  organic  law  confided  the  power  to 
the  courts,  in  any  reasonable  construction  it  must  be  deemed  to  have 
intended  the  exclusion  of  any  other  instrumentality.  Nor  can  I  see 
the  force  of  the  argument  that,  because  the  recorders  as  now  con- 
stituted are  named  in  the  City  Charter  of  1882,  that  therefore  the 
Constitution  framed  in  1879  has  no  application  to  recorders.  The 
Constitution  announced  a  policy  for  the  future  as  well  as  the  present. 
It  refers  specifically  to  recorders  known  to  the  law  since  1805  as 
exerting  judicial  functions  in  this  city.  The  constitutional  provisions 
in  Art.  201  applied  to  the  office  of  recorder  as  then  existing,  and  to 
the  same  office  thereafter  modified  or  created  by  subsequent  legis- 
lation. As  soon  as  the  act  of  1882  was  passed  the  Constitution  ap- 
plied itself  to  the  office  of  recorder  named  in  that  act,  and  fixed  for 
all  time  as  long  as  the  Constitution  should  endure  the  power  of  re- 
moval in  the  courts.  No  refinement  of  language  nor  of  meaning  can 
take  recorders  out  of  the  scope  of  Art.  201.  If  the  mode  of  remov- 
ing recorders  is  not  prescribed  by  that  article,  with  equal  reason  it 
might  be  said  sheriflfs  or  coroners  are  not  embraced.  Recorders, 
sheri£fs  and  coroners  are  named  and  ex  indnstria,  ''all  municipal  and 
parish  officers,"  is  added.  The  contention  then  admits  consistently 
of  no  support  that  the  Constitution  does  not  provide  for  the  re- 
moval of  recorders.  Is  it  now  to  be  maintained  that  consistently 
with  the  constitutional  provisions  the  Legislature  could  by  the  Act 
of  1882  provide  another  method  of  removal?  Least  of  all,  can  I 
understand  that  the  decision  in  the  Behan  case  (35  An.  1075)  con- 
trols the  question  here.  It  is  familiar  that  courts  never  enjoin  leg- 
islative bodies.  The  Behan  case  was  an  injunction  to  restrain  the 
council  from  continuing  pending  impeachment  proceedings  against 
the  City  Treasurer.  The  issue  was  simply  and  only  whether  such  in- 
junction could  issue.  That  determination  disposed  of  the  contro- 
versy. All  the  reasoning  of  the  court  was  limited  in  legal  e£fect  to 
the  point  presented.  The  impeachment  was  never  consummated. 
How  then  can  it  be  affirmed  that  the  court  in  that  case  determined 
the  grave  question  here  presented  whether  the  impeachment  is  not 
exclusive  in  the  courts?  While  the  court  in  that  case  used  language 
tending  to  affirm  an  impeachment  power  in  the  council,  the  reason- 
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ing  can  not  by  any  canon  of  construction  be  accepted  as  a  decision 
of  the  issue  here.  Indeed,  the  view  of  the  court  in  the  Behan  case 
seems  to  be  announced  thus : 

'*We  are  therefore  clear  in  our  conviction  that  in  this  case  the 
District  Coart  has  wrongfully  exceeded  the  bounds  of  its  jurisdiction, 
and  that  the  proper  and  only  eflflcient  check  is  by  the  writ  of  pro- 
hibition. This  view  of  the  controversy  obviates  the  necessity  of 
passing  on  the  alleged  unconstitutionality  of  the  City  Charter  on  the 
subject  of  impeachment,  which  will  be  disposed  of  whenever  it  comes 
up  in  a  proper  proceeding." 

This  is  no  case  of  an  injunction  to  stay  proceedings  of  the  council. 
Right  or  wrong  the  council  proceeds.  But  the  case  calls  on  this 
court  to  determine  whether  the  relatoir  can  be  deprived  of  his  ofl3ce 
and  emoluments  by  virtue  of  the  council  proceedings.  While  courts 
never  interfere  with  the  proceedings  of  legislative  bodies,  it  is  the 
undoubted  judicial  function  to  determine  the  e£fect  of  such  proceed- 
ings when  they  affect  the  rights  of  parties,  and  to  protect  such  rights. 
That  is  the  function  this  court  is  called  to  exercise.  In  its  exercise 
the  court  must  decide  whether  the  removal  power  exists  in  any  de- 
partment but  the  courts,  and  in  my  opinion  the  question  admits  only 
of  one  answer,  which  finds  apt  expression  in  this  language  of  the 
late  Chief  Justice : 

'<  It  is  an  axiomatic  proposition  that  a  Legislature  is  powerless  to 
act  where  the  Constitution  has  spoken  and  has  left  no  room  for  its 
action.  Hence,  when  a  Constitution  has  provided  for  the  qualifica- 
tion of  certain  oflftcers,  for  their  removal  for  certain  causes,  by  cer- 
tain authorities,  and  in  a  certain  way,  a  Legislature  is  incompetent 
to  prescribe,  as  to  those  same  officers,  for  different  qualifications, 
different  causes  of  removal,  diflferent  authorities  or  different  ways. 
It  can  neither  add  nor  take  from  the  constitutional  provisions  on 
those  subjects,  which  must  remain  untouched  and  enforced  as  writ- 
ten.'* 

I  think,  too,  that  the  previous  adjudications  of  this  court  support 
the  exclusiveness  of  the  methods  of  removal  prescribed  by  the  Con- 
stitution.    34  An.  273;  36  An.  993. 

In  my  opinion  the  relator  is  entitled  to  the  relief  he  seeks. 
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